Missouri  Attorney  General's  Opinions  - 1963 


Opinion 

Date 

Topic 

Summary 

2-63 

Mar  5 

PUBLIC  RECORDS. 

KANSAS  CITY  POLICE 

DEPARTMENT. 

RIGHT  OF 

INSPECTION. 

No  right  of  inspection  of  public  records  of  the  Kansas  City  Police 
Department  exist  either  under  Sec.  109.180,  RSMo  1959,  or  a common 
law  except  for  those  records  expressly  required  by  law  to  be  kept. 

5-63 

Jan  4 

JURORS. 

JURIES. 

CRIMINAL  COSTS. 

JURY  FEES. 

TAXATION  OF 

JURORS'  FEES. 

The  State  is  not  liable  for  any  jury  fees  except  such  as  are  taxable  as 
costs  pursuant  to  express  statutory  authorization.  Jurors  on  the  regular 
panel  receive  $6  per  day  and  mileage;  jurors  not  on  the  regular  panel 
who  serve  in  a case  also  receive  $6  per  day  and  mileage;  and  jurors 
who  are  summoned  in  cases  described  in  Sec.  494.120,  but  do  not 
serve  in  the  trial  also  receive  $6  per  day,  and  also  receive  mileage  if 
they  have  traveled  at  least  one  mile.  No  part  of  such  compensation 
may  be  taxed  as  costs.  Jurors  not  on  the  regular  panel  who  are 
summoned  in  all  cases  other  than  those  described  in  Sec.  494.120,  but 
do  not  serve  in  the  trial  receive  $3  per  day,  and  the  fees  allowed  to 
such  jurors  are  to  be  taxed  as  costs  in  the  cases  in  which  they  were 

summoned. 

6-63 

Jan  4 

Opinion  letter  to  the  Honorable  Michael  Kinney 

7-63 

Jan  4 

Opinion  letter  to  the  Honorable  Charles  D.  Trigg 

8-63 

Jan  4 

JURORS. 

JURY  FEES. 

MILEAGE. 

Regular  jurors  who  are  required  to  and  who  actually  travel  each  day  for 
which  such  mileage  is  claimed  from  their  place  of  residence  to  the 
courthouse  are  entitled  to  mileage  as  well  as  per  diem  for  each  day  of 
service  as  such  jurors. 

10-63 

June 

POINT  SYSTEM. 

Under  Section  302.302.(7),  RSMo  Cum.  Supp.  1961,  12  points  may  be 

14 

DRIVER'S  LICENSE. 

DRIVING  WHILE 

INTOXICATED. 

FELONY. 

CRIMINAL  LAW. 

MOTOR  VEHICLES. 

assessed  only  in  those  cases  where  an  individual  has  been  convicted  of 
driving  under  influence  of  intoxicating  liquors  in  violation  of  Sections 
564.420,  564.430  and  564.440,  RSMo  1959. 

11-63 

May  29 

NURSING  HOMES. 

BONDS. 

TOWNSHIPS. 

COUNTIES. 

A county  is  authorized  to  issue  bonds  and  purchase  and  nursing  home 
owned  and  operated  by  townships  within  the  county.  The  county  may 
issue  bonds  for  the  construction  and  equipment  of  additions  to  the 
nursing  home.  The  townships  have  authority  to  sell  the  nursing  home. 
The  townships  are  obligated  to  pay  the  bonds  issued  by  the  townships 
for  the  original  purchase  and  construction  of  the  nursing  home. 

12-63 

Feb  5 

SCHOOL  RECORDS. 

MUNICIPAL 

CORPORATIONS. 

CONTRACTS. 

PUBLIC  RECORDS. 

RECORDS. 

School  districts  may  be  termed  "Municipal  Corporations".  Records  and 
contracts  required  by  statute  to  be  kept  by  school  districts  are  within 
the  scope  and  effect  of  Sections  109.180  and  109.190  RSMo.  Cum. 

Sup.  1961,  and  are  open  to  inspection  at  all  reasonable  times.  Records 
required  to  be  maintained  by  statute  are  "public  records". 

13-63 

Jan  4 

Opinion  letter  to  the  Honorable  John  A.  Honssinger 

16-63 

Oct  14 

WITHDRAWN 

17-63 

Jan  22 

Opinion  letter  to  the  Honorable  John  A.  Honssinger 

19-63 

Sept  10 

WITHDRAWN 

20-63 

Jan  21 

Opinion  letter  to  the  Honorable  Robert  A.  Bonney 

22-63 

Feb  28 

NOT  FOR  PROFIT 

CORPORATIONS. 

CORPORATIONS. 

SECRETARY  OF  STATE. 

NAMES. 

DISCRETION. 

It  is  the  opinion  of  this  office  that  in  a case  wherein  the  Secretary  of 
State  determines  that  the  requested  name  of  a Not  For  Profit 
Corporation  is  one  so  similar  to  a name  previously  on  file  in  his  office 
so  as  to  mislead  or  deceive  the  general  public  or  persons  he  may 

refuse  to  file  such  name. 

24-63 

Feb  5 

Opinion  letter  to  the  Honorable  Edgar  J.  Keating 

25-63 

Jan  18 

WITHDRAWN 

26-63 

Jan  30 

ESCHEAT. 

REAL  PROPERTY. 

The  County  Collector  may  not  sell  for  delinquent  taxes  land  which  has 

escheated  to  the  State  in  accordance  with  Section  470.010  RSMo  1959. 

Title  to  such  property  vests  in  the  State  immediately  upon  the  death  of 
the  former  owner  and  Section  470.060  et  seq.  merely  outlines  the 
formal  procedure  necessary  to  secure  a judicial  determination  that  the 

title  has  in  fact  vested. 

27-63 

Jan  24 

CREDIT  UNIONS. 

Missouri  credit  unions  are  authorized  to  invest  their  funds  in  bonds  of 

school  districts. 

30-63 

Jan  24 

OPERATOR'S  LICENSE. 

MOTOR  VEHICLES. 

DRIVER'S  LICENSE. 

Wife  and  minor  children  of  a person  in  military  service  stationed  in 
Missouri  who  have  a valid  operator's  license  of  the  state  of  his 
residence  are  not  required  to  obtain  an  operator's  license  from  this 

state. 

32-63 

Jan  16 

Opinion  letter  to  the  Honorable  Charles  G.  Hyler 

35-63 

Apr  12 

Opinion  letter  to  the  Honorable  R.  B.  Mackey 

41-63 

Jan  23 

WITHDRAWN 

42-63 

Feb  5 

WITHDRAWN 

45-63 

Jan  7 

Opinion  letter  to  the  Honorable  John  M.  Dalton 

47-63 

July  26 

WITHDRAWN 

49-63 

Jan  24 

Opinion  letter  to  the  Honorable  Gerald  Kiser 

51-63 

Jan  4 

Opinion  letter  to  the  Honorable  William  W.  Hoertel 

56-63 

Jan  3 

Opinion  letter  to  the  Honorable  L.  F.  Cottey 

59-63 

Oct  23 

TAXATION. 

ASSESSMENTS. 

AUTOMOBILES. 

PERSONAL 

PROPERTY. 

MOTOR  VEHICLES. 

LEASED  MOTOR 

VEHICLES. 

CORPORATIONS. 

Motor  vehicles  situated  or  held  in  Livingston  Co.  which  are  owned  by  a 
domestic  or  foreign  corporation  doing  business  in  this  state  or  which 
are  leased  to  a corporate  lessee  doing  business  in  this  state  or  which 
are  leased  to  an  individual  residing  in  Livingston  Co.,  are  subject  to 
assessment  or  taxation  in  Livingston  Co.  even  though  taxes  have  been 
paid  on  such  motor  vehicle  in  another  state.  Such  motor  vehicles  are 
assessable  in  Livingston  Co.  to  the  corporate  lessor  doing  business  in 
this  state  or  to  the  corporate  lessee  doing  business  in  this  state  or  the 
individual  lessee  residing  in  Livingston  Co. 

62-63 

Dec  5 

Opinion  letter  to  the  Honorable  Paul  McGhee 

63-63 

Oct  4 

BALLOTS. 

ELECTIONS. 

VOTERS. 

Ballots  marked  in  the  proper  square  with  a cross  or  X mark  or  a check 

or  V mark  are  valid. 

64-63 

Feb  5 

BONDS. 

COUNTY 

COLLECTORS. 

The  bond  of  the  county  collector  of  second  class  counties  shall  be  fixed 
as  provided  in  Subsection  1 of  Section  52.020,  RSMo  1959,  within  the 
limits  provided  in  Section  52.380. 

65-63 

Apr  4 

COUNTY  HOSPITALS. 

APPROPRIATIONS, 

CANNOT  BE  REPAID. 

$15,068.04  general  revenue  funds  of  Ray  County  for  1956  paid  for 
construction  of  sewer  line  of  Ray  County  Memorial  Hospital  by  county 
court  order,  not  a loan,  but  an  appropriation  made  for  improvement 
and  maintenance  of  public  hospital  within  meaning  of  Section  205.230, 
RSMo  1959.  Hospital  is  unauthorized  to  repay  appropriation  to  Ray 
County. 

66-63 

Apr  8 

COUNTIES. 

COLLECTORS. 

TOWNSHIP 

ORGANIZATIONS. 

FEES  AND  SALARIES. 

COUNTY  OFFICERS. 

Section  52.270,  RSMo  1959,  limits  the  maximum  fees  and  commissions 
on  current  taxes  to  be  retained  by  collectors  and  ex-officio  collectors 
and  is  not  in  conflict  with  Section  52.260,  RSMo  1959. 

Section  52.250,  RSMo  1959,  does  not  apply  to  ex-officio  collectors. 

70-63 

May  10 

Opinion  letter  to  the  Honorable  Clarence  P.  Lehnen 

72-63 

Apr  3 

WITHDRAWN 

73-63 

Feb  15 

SCHOOLS. 

SCHOOL  TAXES. 

City  school  districts  having  population  of  less  than  75,000  inhabitants 
may  increase  tax  rate  unlimited  in  amount  not  to  exceed  four  years 
with  approval  of  two-thirds  of  voters  or  may  increase  tax  rate  not  to 

exceed  $3.00  for  one  year  with  approval  of  majority  of  the  voters. 

75-63 

Jan  24 

Opinion  letter  to  the  Honorable  Don  E.  Burrell 

78-63 

Jan  24 

PUBLIC  ASSISTANCE. 

AID  TO  DEPENDENT 

CHILDREN. 

1)  It  is  not  mandatory  that  the  defaulting  parent  be  prosecuted  as  a 
condition  precedent  to  the  granting  of  A.D.C.  benefits.  2)  Support 
payments  or  other  income  should  be  deducted  from  the  needs  of  the 
family  as  determined  by  the  Division  of  Welfare  and  not  from  the 
maximum  amount  payable  under  Section  208.150. 

82-63 

Feb  12 

Opinion  letter  to  the  Honorable  Charles  B.  Faulkner 

83-63 

May  22 

Opinion  letter  to  the  Honorable  Thomas  R.  Beveridge 

84-63 

Mar  29 

SCHOOLS. 

COMPULSORY 

SCHOOL 

ATTENDANCE. 

MINORS. 

Neither  the  parents  nor  the  husband  of  a married  child  under  sixteen 
years  of  age  have  the  charge,  control  or  custody  of  such  married  child 
within  the  meaning  of  the  compulsory  school  attendance  law  of 

Missouri. 

85-63 

Feb  5 

CONSTITUTIONAL 

LAW. 

NON-PARTISAN 

COURT  PLAN. 

COURTS. 

MAGISTRATES. 

PROBATE  JUDGES. 

ELECTIONS. 

ST.  LOUIS  COUNTY. 

CIRCUIT  COURTS. 

The  non-partisan  court  plan  can  be  extended  to  St.  Louis  county  and 
other  circuits  by  statute.  Non-partisan  court  plan  can  be  adopted 
without  including  magistrates  in  such  plan.  Non-partisan  court  plan  can 
be  adopted  without  including  office  of  probate  judge  and  ex  officio 
magistrate.  Non-partisan  court  plan  can  be  adopted  in  St.  Louis  county 
without  submitting  question  to  voters. 

86-63 

Feb  6 

LOTTERIES. 

SALES. 

REFERRAL  SELLING. 

Plan  whereby  buyer  of  merchandise  received  commission  on  each 
purchase  by  persons  to  whom  he  refers  salesman  is  a lottery. 

87-63 

Feb  4 

INSURANCE. 

Articles  of  Incorporation  of  Old  Reliable  Insurance  Company. 

88-63 

Mar  11 

Opinion  letter  to  the  Honorable  J.  R.  Fritz 

89-63 

Mar  26 

WITHDRAWN 

90-63 

Mar  22 

TAXATION. 

CONSOLIDATION  OF 

MUNICIPALITIES. 

CITIES,  TOWNS  AND 

VILLAGES. 

REFUND  OF  TAXES. 

After  consolidation  of  two  municipalities,  the  governing  body  has  no 
authority  to  make  any  distinction,  with  respect  to  liability  for  taxes 
thereafter  levied,  between  residents  of  the  two  former  municipalities 
and  may  not  legally  forgive  the  payment  or  refund  taxes  so  levied  to 
the  residents  of  one  of  such  former  municipalities. 

92-63 

May  27 

Opinion  letter  to  the  Honorable  Charles  G.  Hyler 

93-63 

May  13 

Opinion  letter  to  the  Honorable  Joe  R.  Ellis 

94-63 

July  3 

CRIMINAL 

EXTRADITION. 

WRITTEN  WAIVERS 

OF. 

HABEAS  CORPUS 

APPLICATIONS. 

MAGISTRATE  COURT 

MAY  TAKE,  WHEN. 

1.  As  judge  of  a court  of  record,  a magistrate  may  accept;  written 
waiver  of  criminal  extradition,  when  the  accused  executes  or  subscribes 
waiver  in  presence  of  magistrate,  as  provided  by  Section  548.260, 

RSMo  1959.  2.  One  arrested  on  governor's  rendition  warrant,  when 
taken  before  magistrate,  in  accordance  with  Section  548.101,  RSMo 
1959,  informs  magistrate  of  desire  to  test  legality  of  his  arrest; 
magistrate  shall  fix  reasonable  time  for  application  for  habeas  corpus. 
Application  in  first  instance  shall  be  made  to  circuit  judge  of  county 
where  accused  is  in  custody,  as  provided  by  Section  532.030,  RSMo 

1959.  If  circuit  judge  is  out  of  county  and  statement  of  unavailability  of 
such  judge  is  in  application,  such  application  may  then  be  made  to  a 
magistrate  of  same  county,  who  shall  determine  if  habeas  corpus  shall 

or  shall  not  be  issued. 

95-63 

Oct  3 

INCOME  TAX.  BANK 

TAX. 

NATIONAL  BANKS. 

DIVIDEND  CREDIT. 

The  payment  of  the  seven  per  cent  Missouri  Bank  Tax  by  a national 
bank  is  not  a basis  for  allowing  the  dividend  credit  provided  in  Section 
143.180,  RSMo  1959. 

96-63 

Mar  7 

Opinion  letter  to  the  Honorable  Charles  D.  Trigg 

97-63 

Apr  3 

Opinion  letter  to  the  Honorable  William  J.  Cason 

101-63 

June 

COUNTIES. 

County  Court  required  to  provide  office  space  and  supplies  to  County 

10 

COUNTY  COURTS. 

COUNTY  SURVEYORS. 

SURVEYORS. 

Surveyor;  however,  County  Court  determines  adequacy  of  office  and 
supplies  provided. 

103-63 

Oct  22 

COURTS. 

JUDGES. 

RULE  OF  NECESSITY. 

Judge  of  police  court  of  a fourth  class  city  must  hear  case  arising  out 
of  occurrence  which  he  witnessed  where  no  provision  made  for 
substitute  judge. 

104-63 

Feb  15 

SCHOOLS. 

SCHOOL  DISTRICTS. 

SPECIAL  SCHOOL 

DISTRICTS. 

HANDICAPPED 

CHILDREN. 

ST.  LOUIS  COUNTY. 

INCAPACITATED 

CHILDREN. 

Special  school  district  for  handicapped  children  must  provide 
instructions  for  every  child  in  school  district,  either  by  special  school 
classes  or  free  instruction  course.  Child  may  attend  classes  part-time  if 
superintendent  deems  child  is  incapacitated. 

109-63 

Mar  6 

WITHDRAWN 

113-63 

Feb  28 

Opinion  letter  to  the  Honorable  Stephen  H.  Zielmann 

115-63 

Mar  12 

COUNTY 

An  election  must  be  held  in  Gasconade  County  on  April  2,  1963  for  the 

SUPERINTENDENT  OF 

SCHOOLS. 

BALLOTS. 

ELECTIONS. 

office  of  County  Superintendent  of  Schools  and  it  is  the  duty  of  the 
County  Clerk  of  Gasconade  County  to  cause  sufficient  ballots  to  be 
printed  and  delivered  to  the  various  school  districts  of  the  county;  and 
this  ballot  should  contain  a place  for  write-in  votes. 

1 1 7-63 

May  3 

BARBERS. 

BARBER  COLLEGES. 

BARBER  SCHOOLS. 

Section  328.120,  RSMo  1959,  requires  that  there  be  one  instructor 
directly  supervising  the  practical  training  of  not  more  than  ten  students 
in  a barber  school  or  college. 

118-63 

May  2 

WITHDRAWN 

122-63 

May  29 

Mr.  Orville  C.  Winchell 

124-63 

Mar  8 

INSURANCE. 

Proceedings  of  board  of  directors  of  Shield  Life  and  Accident  Insurance 
Company,  changing  from  stipulated  premium  life  insurance  company  to 
regular  life  insurance  company  are  in  acceptable  legal  form. 

126-63 

Mar  21 

Opinion  letter  to  the  Honorable  Tom  Baker 

127-63 

Mar  13 

Opinion  letter  to  the  Honorable  George  H.  Pace 

128-63 

June  5 

Opinion  letter  to  the  Honorable  Frank  Conley 

137-63 

July  29 

COUNTIES. 

COLLECTORS. 

COMPENSATION. 

STATUTES. 

At  no  time  during  the  term  of  office  of  the  county  collectors  within  the 
classification  of  Subdivision  (14),  Section  52.260,  which  collectors  took 
office  in  March,  1959,  for  a four  year  term,  were  such  collectors 
obliged  to  deduct  from  their  commissions  expenditures  for  office 
space,  office  equipment  or  supplies. 

139-63 

Mar  22 

Opinion  letter  to  the  Honorable  Vance  R.  Frick 

140-63 

Apr  1 

Opinion  letter  to  the  Honorable  Paul  Boone 

143-63 

Mar  14 

Opinion  letter  to  the  Honorable  Don  E.  Burrell 

152-63 

May  3 

Opinion  letter  to  the  Honorable  James  A.  Dunn 

153-63 

May  3 

Opinion  letter  to  the  Honorable  Don  Owens 

156-63 

Apr  9 

Opinion  letter  to  the  Honorable  Daniel  V.  O'Brien 

157-63 

June 

RELIGION. 

It  is  permissible  for  regular  faculty  members  to  teach  academic  courses 

25 

SCHOOLS. 

CONSTITUTIONAL 

LAW. 

TEACHING  OF 

RELIGION. 

STATE  COLLEGES. 

about  religion  as  a part  of  the  curriculum  of  a state  supported  college. 

1 58-63 

Apr  9 

BANKS  AND 

BANKING. 

The  words  "another  community"  found  in  Sections  362.325  and 

363.520  RSMo  1959,  relating  to  change  in  location  of  an  existing  bank 
or  trust  company,  do  not  refer  to  definite  boundaries  of  political 

subdivisions,  but  refer  to  a community  of  people  or  interests,  banking 
interests  or  banking  facilities,  and  such  fact  issue  is  to  be  determined 
by  employing  procedures  outlined  in  such  statutes. 

159-63 

Apr  11 

Opinion  letter  to  the  Honorable  Floyd  L.  Sperry,  Jr. 

1 62-63 

May  10 

Opinion  letter  to  the  Honorable  Jack  L.  Clay 

163-63 

July  19 

COUNTY 

DEPOSITARIES. 

Section  110.130,  RSMo  1959,  does  not  require  county  depositaries  to 
be  located  within  the  county  seat. 

167-63 

Apr  19 

COMPATIBILITY  OF 

OFFICES. 

OFFICERS. 

CITIES  OF  FOURTH 

CLASS  ALDERMAN. 

In  cities  of  the  fourth  class  one  individual  cannot  serve  simultaneously 

as  alderman  and  as  collector. 

169-63 

June  6 

AID  TO  DEPENDENT 

CHILDREN  BENEFITS. 

COURT  RECORDS. 

INSPECTION  OF 

PUBLIC  RECORDS. 

1.  Division  of  Welfare  may  grant  A.D.C.  benefits  when  parent  is  paroled 
with  provision  that  he  support  his  children. 

2.  The  records  of  the  St.  Louis  Court  of  Criminal  Corrections  concerning 
paroles  are  public  records  and  open  to  public  inspection. 

170-63 

Apr  19 

Opinion  letter  to  the  Honorable  Charles  G.  Hyler 

171-63 

Apr  23 

LEGISLATION. 

CONSTITUTIONAL 

LAW. 

MOTOR  VEHICLES. 

TRUCKS. 

The  emergency  clause  appended  to  H.B.  No.  83,  72nd  General 

Assembly  (which  is  an  act  to  increase  truck  weight  limits  and 
registration  fees),  is  invalid  since  said  act  is  not  "necessary  for  the 
immediate  preservation  of  the  public  peace,  health  or  safety,"  as 
provided  in  Section  52,  Article  III,  Missouri  Constitution. 

172-63 

May  24 

CITIES  OF  FOURTH 

CLASS. 

OFFICERS. 

Marshal  elected  in  April,  1963,  in  Fourth  Class  City  of  Grandview, 
Missouri,  may  not  serve  or  be  paid  an  additional  salary  as  a patrolman 
member  of  the  police  department  of  such  city.  Such  offices 
incompatible  due  to  fact  that  office  of  patrolman  is  subordinate  and 
accountable  to  office  of  marshal.  Such  marshal  may  not  be  paid  an 
additional  salary  as  chief  of  police. 

174-63 

Apr  18 

INSURANCE. 

Articles  of  Incorporation  of  General  Life  of  Missouri  Insurance  Company 

175-63 

Apr  12 

Opinion  letter  to  the  Honorable  Hubert  Wheeler 

176-63 

July  26 

Opinion  letter  to  the  Honorable  R.  J.  King,  Jr. 

177-63 

Dec  20 

WITHDRAWN 

178-63 

Oct  11 

Opinion  letter  to  the  Honorable  Charles  D.  Trigg 

181-63 

June 

17 

COUNTIES.  COUNTY 

COURTS. 

PLANNING 

County  planning  commission  not  authorized  to  issue  building  permits. 
Such  permits  must  be  issued  by  enforcement  officer  appointed  by 
county  court  after  county  court  adopts  zoning  order. 

COMMISSIONS. 

ZONING 

COMMISSIONS. 

PLANNING  AND 

ZONING 

COMMISSIONS. 

183-63 

Apr  29 

Opinion  letter  to  the  Honorable  Peter  J.  J.  Rabbitt 

18S-63 

Nov  27 

LIBRARIES. 

COUNTY  LIBRARIES. 

COUNTY  LIBRARY 

DISTRICTS. 

STATE  AID. 

Persons  residing  on  Federal  military  bases  within  the  boundaries  of 
county  library  district  are  residents  of  such  district  entitled  to  library 
services  and  are  to  be  counted  in  determining  county  library  district 
population  for  purposes  of  state  aid. 

186-63 

May  15 

LIEUTENANT 

GOVERNOR. 

GENERAL  ASSEMBLY. 

STATUTES. 

Section  26.020,  RSMo  1959,  does  not  prohibit  Lieutenant  Governor 
from  employing  two  secretaries. 

188-63 

July  24 

ASSESSORS  (CITY  AND 
TOWNSHIP). 

TOWNSHIP 

ORGANIZATION. 

CITY  COUNCILMAN. 

THIRD  CLASS  CITIES. 

COUNTIES. 

1.  The  offices  of  city  assessor  and  city  councilman  in  a third  class  city 
are  incompatible  and  one  person  may  not  hold  both  of  said  offices 
simultaneously. 

2.  The  offices  of  city  assessor  in  a third  class  city  and  township  clerk,  ex 
officio  assessor,  in  a township  organizational  county  of  the  third  class 
are  not  incompatible  nor  is  there  any  statutory  or  constitutional 
prohibition  against  one  person  holding  both  offices  and  therefore  one 
person  may  hold  both  offices  simultaneously. 

191-63 

May  23 

Opinion  letter  to  the  Honorable  Charles  P.  Moll 

199-63 

June 

12 

Opinion  letter  to  the  Honorable  Herman  G.  Kill 

202-63 

July  29 

Opinion  letter  to  the  Honorable  R.  B.  Mackey 

203-63 

Aug  26 

Opinion  letter  to  Mr.  Paul  C.  Martin 

206-63 

June 

14 

Opinion  letter  to  the  Honorable  Milton  Carpenter 

206-63 

May  9 

Opinion  letter  to  the  Honorable  William  J.  Esely 

207-63 

June 

21 

MAGISTRATE 

COURTS. 

COUNSEL, 

APPOINTMENT. 

MISDEMEANORS. 

INDIGENTS. 

1.  Magistrate  courts  of  this  state  have  the  power  to  appoint  counsel  to 
represent  indigent  defendants  accused  of  misdemeanors. 

2.  Counsel  must  be  appointed  in  all  misdemeanor  cases  of  more  than 
minor  significance  and  in  all  cases  where  prejudice  might  result. 

3.  No  plea  of  guilty  to  a misdemeanor  charge  may  be  taken  in  the 
absence  of  counsel  unless  the  accused  has  intelligently  waived  his  right 

to  be  represented  by  counsel. 

208-63 

June 

19 

Opinion  letter  to  State  Tax  Commission  of  Missouri 

209-63 

May  15 

Opinion  letter  to  Mr.  Lue  C.  Lozier 

210-63 

May  14 

CITIES,  TOWNS, 

VILLAGES. 

SPECIAL  CHARTER 

CITIES. 

CONSTITUTIONAL 

LAW. 

GENERAL  ASSEMBLY. 

LEGISLATURE. 

CITY  CHARTERS. 

AMENDMENT  OF 

CITY  CHARTERS. 

Legislature  may  have  authority  to  provide  for  amendment  for  charter 
of  special  charter  city  by  vote. 

211-63 

Sept  5 

SALES  TAX. 

MOTOR  VEHICLE  USE 

TAX. 

MOTOR  VEHICLES. 

TRAILERS. 

HOUSE  TRAILERS. 

MOBILE  HOMES. 

Sales  of  mobile  homes  at  retail  are  sales  tax  transactions  and  the  seller 

or  mobile  home  dealer  is  required  to  collect  and  remit  the  sales  tax  to 
the  Director  of  Revenue.  If  a purchaser  wishes  to  use  his  trailer  on  the 
highways  of  Missouri,  he  must  register  the  trailer  and  obtain  a 
certificate  of  ownership.  When  he  applies  for  his  title,  the  purchaser  is 
required  to  show  satisfactory  proof  of  sales  tax  having  been  previously 
paid. 

213-63 

May  15 

CITIES. 

COUNTIES. 

MUNICIPALITIES. 

POLITICAL 

SUBDIVISIONS. 

CO-OPERATION 

BETWEEN  POLITICAL 

SUBDIVISIONS. 

Article  VI,  Sec.  16,  Constitution  of  Missouri,  authorizes  enactment  of  a 
law  permitting  one  municipality  to  contract  with  another  to  furnish 
police  services;  but  does  not  authorize  enactment  of  a law  permitting  a 
contract  for  municipal  judicial  service. 

215-63 

Aug  21 

Opinion  letter  to  the  Honorable  R.  G.  Mackey 

219-63 

May  24 

Opinion  letter  to  the  Honorable  Granvil  B.  Vaughan 

221-63 

Dec  3 

Opinion  letter  to  the  Honorable  J.  R.  Eiser 

226-63 

June 

STATUTE  OF 

1.  Under  Section  541.210  an  information  or  indictment  in  a 

20 

LIMITATIONS. 

MISDEMEANOR. 

CRIMINAL  LAW. 

INDICTMENTS. 

INFORMATIONS. 

misdemeanor  must  be  filed  within  one  year  after  the  commission  of 

the  offense  but  service  of  the  warrant  on  the  defendant  within  one 

year  is  not  required.  2.  Under  Section  541.220,  RSMo  1959,  the  one 
year  statute  of  limitations  imposed  by  Section  541.210,  RSMo  1959,  is 
tolled  during  the  period  that  the  defendant  has  left  the  state  or 

WARRANTS. 

concealed  himself  within  the  state  in  order  to  avoid  prosecution. 

228-63 

May  24 

INSURANCE. 

Articles  of  Incorporation  of  The  Frontier  Life  Insurance  Company 

229-63 

May  24 

INSURANCE. 

Articles  of  Incorporation  of  Jefferson  Life  Insurance  Company 

233-63 

May  28 

INSURANCE. 

Articles  of  Incorporation  of  Vico  Insurance  Company 

234-63 

May  28 

INSURANCE. 

Articles  of  Incorporation  of  Mark  Twain  Life  Insurance  Company 

236-63 

Sept  9 

Opinion  letter  to  the  Honorable  Walter  J.  Meyer 

240-63 

Sept  3 

COUNTY  HOSPITALS. 

COUNTY  COURTS. 

WARRANTS. 

The  single  monthly  voucher  permitted  in  Section  205.190(4)  to  obtain  a 
warrant  for  payment  of  county  hospital  expenses  must  be  properly 
authenticated  and  contain  information  showing  that  the  claims  to  be 
paid  are  for  purposes  within  the  control  of  the  hospital  board  and 
within  the  statute,  but  need  not  contain  further  detailed  description  of 
the  individual  claims  to  be  paid. 

24S-63 

June 

17 

Opinion  letter  to  the  Honorable  Charles  B.  Faulkner 

247-63 

June 

24 

TAXATION. 

CITIES,  TOWNS,  AND 

VILLAGES. 

A village  is  subject  to  constitutional  limitations  and  to  specific  statutory 
limitations  on  its  power  and  authority  to  levy  taxes. 

249-63 

June 

11 

Opinion  letter  to  the  Honorable  Wendell  D.  Rosenbaugh 

251-63 

Aug  29 

DRAINAGE  DISTRICTS. 

Substantial  changes  in  plan  for  reclamation  must  be  effected  by  the 
procedures  set  out  in  Section  242.310,  RSMo  1959. 

253-63 

Aug  15 

COUNTY  JUDGES. 

EXPENSE  PAYMENTS 

TO  COUNTY  JUDGES. 

Mileage  traveled  by  county  court  judges  from  their  homes  to  a place  of 
assembly  to  tour  the  county  on  a road  inspection  in  one  automobile  is 
"necessary"  travel  on  "official  business"  within  the  meaning  of  Section 
49.120,  and  the  judges  are  entitled  to  the  reimbursement  therefor. 

255-63 

June 

27 

Opinion  letter  to  the  Honorable  Bill  D.  Burlison 

256-63 

Oct  4 

RECORDS. 

PUBLIC  RECORDS. 

DESTRUCTION  OF 

RECORDS. 

Definition  of  public  records  and  procedures  for  microfilming  and 

destruction. 

258-63 

Nov  4 

MISSOURI  STATE 

HIGHWAY  PATROL. 

MUNICIPALITIES. 

POLITICAL 

SUBDIVISIONS. 

COOPERATION 

(1)  Section  70.220,  RSMo  1959,  authorizes  a municipality  to  enter  into 
a contract  with  another  municipal  city  or  political  subdivision  for 
common  police  protection  in  accordance  with  the  provisions  of 

Sections  70.210  through  70.325. 

(2)  Section  70.220  requires  that  a state  agency  be  authorized  to  enter 
into  such  a contract  and  to  date  the  Highway  Patrol  has  not  received 

BETWEEN  POLITICAL 

SUBDIVISIONS. 

such  authorization  from  the  Legislature. 

259-63 

June 

25 

Opinion  letter  to  the  Honorable  Don  W.  Owensby 

265-63 

Sept  17 

Opinion  letter  to  the  Honorable  Charles  D.  Trigg 

266-63 

Nov  27 

WITHDRAWN 

267-63 

Oct  17 

Opinion  letter  to  the  Honorable  Robert  B.  Mackey 

269-63 

July  8 

Opinion  letter  to  the  Honorable  Carroll  J.  Donohue 

270-63 

June 

27 

Opinion  letter  to  the  Honorable  A.  Basey  Vanlandingham 

271-63 

Aug  23 

CORONERS. 

DEAD  BODIES. 

PERSONAL 

PROPERTY. 

MORGUES. 

As  it  relates  to  the  Coroner  of  Jackson  County,  Sec.  58.260  spells  out 
the  scope  of  the  coroner's  authority  in  violence  or  casualty  cases, 
excepting  homicide  and  abortion  cases.  Sec.  58.451  spells  out  the 
somewhat  broader  scope  of  authority  of  the  Coroner  of  Jackson 

County  in  homicide  and  abortion  cases. 

Sec.  58.240  does  not  apply  to  the  City  of  Kansas  City.  Temporary 
custody  of  property  at  the  scene  or  on  the  body  is  to  be  taken  by  the 
sheriff  or  police,  except  in  the  limited  case  in  which  the  coroner  calls 
an  inquest,  in  which  event  the  coroner  takes  custody  only  of  the 
property  found  on  the  body. 

272-63 

Sept  5 

Opinion  letter  to  the  Honorable  Lewis  B.  Hoff 

274-63 

June 

27 

WITHDRAWN 

275-63 

Aug  7 

MAGISTRATES. 

DEPUTIES. 

COMPENSATION. 

COUNTIES. 

COUNTY  COURTS. 

Where  a magistrate  whose  office  is  created  by  order  of  the  circuit 
court  appoints  a deputy  clerk  or  other  employee  and  fixes  the  salary 
within  statutory  limits,  county  court  must  pay  such  salary  and  may  not 

reduce  it. 

276-63 

June 

25 

SHERIFFS. 

VACANCIES. 

ELECTIONS. 

QUO  WARRANTO. 

REMOVAL  FROM 

OFFICE. 

Sheriff  removed  from  office  by  quo  warranto  proceedings  not  eligible 
to  be  candidate  for  election  to  fill  vacancy  caused  by  such  ouster. 

277-63 

Aug  7 

Opinion  letter  to  the  Honorable  Don  F.  Whitcraft 

279-63 

Aug  26 

Opinion  letter  to  the  Honorable  Edwin  W.  Mills 

280-63 

July  18 

Opinion  letter  to  the  Honorable  Ronald  Belt 

281-63 

Oct  2 

LICENSES. 

EMPLOYMENT 

AGENCIES. 

Baker  Employment  Agency,  Danville,  Illinois,  is  not  required  to  secure  a 
license  as  such  from  the  State  Division  of  Industrial  Inspection. 

282-63 

July  17 

INSURANCE. 

Articles  of  Incorporation  of  Family  Security  Life  Insurance  Company. 

283-63 

Sept  10 

COUNTY  COLLECTOR. 

TRAVEL  EXPENSES. 

MILEAGE. 

Collector  of  county  of  second  class  may  receive  reimbursement  from 
county  court  for  reasonable  travel  expenses  actually  and  necessarily 
incurred  in  carrying  out  the  official  duties  imposed  by  Sections  139.080 
and  150.110,  RSMo  1959. 

284-63 

Oct  14 

SCHOOLS. 

SCHOOL  DISTRICTS. 

QUORUM. 

SCHOOL  BOARDS. 

VACANCIES. 

1.  When  a vacancy  occurs  on  the  board  of  a six-director  school  board, 
a quorum  of  at  least  four  members  is  necessary  to  fill  the  vacancy. 

2.  When  two  members  of  the  board  absented  themselves  for  the 

purpose  of  preventing  a quorum  during  the  course  of  the  meeting,  the 
vacancy  was  legally  filled  by  three  members  who  remained. 

286-63 

Aug  26 

Opinion  letter  to  the  Honorable  Marvin  L.  Dinger 

286-63 

July  10 

Opinion  letter  to  the  Honorable  James  E.  Godfrey 

293-63 

Oct  1 

DIVISION  OF 

INDUSTRIAL 

INSPECTION. 

EMPLOYMENT 

AGENCIES. 

LICENSES. 

Grant  Cooper  and  Associates  is  operating  or  conducting  an  employment 
agency  and  is  required  to  be  licensed  by  the  Division  of  Industrial 
Inspections. 

296-63 

Aug  16 

TAXATION. 

AIRLINE  COMPANIES. 

COUNTY  COLLECTOR. 

CITY  COLLECTOR. 

CONSTITUTIONAL 

CHARTER  CITIES. 

Taxes  levied  by  constitutional  charter  cities  on  locally  assessed  real  and 
personal  property  of  airline  companies  are  to  be  entered  in  the  city  tax 
books  and  collected  by  the  city  collectors. 

296-63 

Oct  17 

SAFETY 

RESPONSIBILITY. 

MOTOR  VEHICLE 

SAFETY 

RESPONSIBILITY. 

A judgment-creditor  need  not  proceed  against  the  surety  bond,  given 
by  the  judgment-debtor  as  proof  of  financial  responsibility  before  the 
Director  can  suspend  the  license  and  registration  of  said  judgment  is 
deemed  satisfied  when  the  amounts  and  conditions  of  payment  have 
been  met  in  Section  303.120,  RSMo  1959. 

298-63 

Sept  9 

Opinion  letter  to  the  Honorable  Walter  L.  Meyer 

301-63 

Dec  18 

Opinion  letter  to  E.  V.  Nash 

303-63 

Sept  4 

COUNTIES. 

COUNTY 

COLLECTORS. 

STATUTES. 

Senate  Bill  No.  259,  72nd  General  Assembly  becomes  effective  Oct.  13, 
1963.  It  does  not  violate  Sec.  13,  Art.  VII,  Constitution  of  Mo.,  1945,  as 

to  collectors  in  1st  and  2nd  class  counties  or  counties  under  charter. 

Collectors  in  3rd  or  4th  class  counties  which  fall  into  the  classification 

COMPENSATION. 

CONSTITUTIONAL 

LAW. 

of  Subdivision  (15)  of  the  bill  are,  during  their  current  term  of  office, 
limited  to  the  compensation  authorized  by  Section  52.270,  RSMo  1959. 

306-63 

Aug  12 

COUNTIES. 

OFFICERS. 

COUNTY  COURTS. 

COUNTY  HEALTH 

OFFICER. 

COUNTY  HEALTH 

CENTER. 

In  those  counties  which  have  a county  health  center,  the  county  court 
should  appoint  the  director  of  the  public  health  center  as  the  county 

health  officer. 

307-63 

July  24 

Opinion  letter  to  the  Honorable  Michael  Kinney 

313-63 

Nov  1 

Opinion  letter  to  the  Honorable  Harry  Keller 

316-63 

Aug  16 

Opinion  letter  to  the  Honorable  Larry  M.  Woods 

317-63 

Aug  12 

Opinion  letter  to  the  Board  of  Public  Buildings 

318-63 

Dec  24 

DIVISION  OF 

COMMERCE  & 

INDUSTRIAL 

DEVELOPMENT. 

INDUSTRIAL 

DEVELOPMENT. 

MUNICIPAL 

CORPORATION. 

The  cities  of  Clarksville,  Bowling  Green  and  Louisiana  may  cooperate 
with  each  other  on  industrial  development  projects. 

319-63 

Aug  15 

COUNTIES. 

ORDINANCES. 

ST.  LOUIS  COUNTY 

COUNCIL. 

Any  ordinance  defined  as  an  emergency  ordinance  under  Section  18  of 
the  St.  Louis  County  Charter  can  only  be  validly  enacted  by  five  (5) 
affirmative  votes  of  the  County  Council. 

321-63 

Sept  9 

TAXATION. 

FRANCHISE  TAX 

REPORTS. 

SECRECY  OF  TAX 

RETURNS. 

STATE  TAX 

COMMISSION. 

INSPECTION  OF  TAX 

RETURNS. 

Section  147.110,  paragraph  3,  RSMo  1959,  which  prohibits  the  state 
tax  commission,  its  officers  and  employees  and  all  other  officers  and 
employees  of  the  state  from  divulging  or  making  known  the 
information  contained  in  a franchise  tax  report  does  not  prohibit  the 
commission  from  permitting  the  taxpayer,  acting  through  a duly 
authorized  officer  or  agent  from  inspecting  or  obtaining  a copy  of  its 
own  report  theretofore  filed. 

322-63 

Aug  5 

Opinion  letter  to  the  Honorable  Thomas  A.  Walsh 

327-63 

Oct  9 

Opinion  letter  to  the  Honorable  Smith  N.  Crowe 

328-63 

Oct  29 

Opinion  letter  to  the  Honorable  Haskel  Holman 

330-63 

Sept  17 

Opinion  letter  to  the  Honorable  Gerald  Kiser 

333-63 

Jan  22 

Opinion  letter  to  the  Honorable  Milton  Carpenter,  Honorable  Charles 
Trigg,  and  Honorable  Thomas  C.  Dunne 

336-63 

Aug  13 

EFFECTIVE  DATE  OF 

LAWS. 

LAWS  - EFFECTIVE 

DATE. 

SUNDAY  CLOSING. 

BLUE  LAW. 

NUISANCE. 

STATUTES. 

CRIMINAL  LAW. 

(1)  Effective  date  of  new  Sunday  Closing  law  is  Oct.  13,  1963  and  there 
exists  no  reason  why  it  should  not  be  enforced  as  of  that  date. 

(2)  In  addition  to  criminal  sanctions  imposed  by  the  law,  a prosecuting 
attorney  has  the  authority  to  seek  a civil  injunction  to  enjoin  illegal 
Sunday  selling  as  a public  and  common  nuisance. 

(3)  A private  party  may  sue  to  abate  such  nuisance  if  he  has  suffered 
some  peculiar  or  special  injury  not  common  to  the  general  public. 

336-63 

Aug  20 

INSURANCE. 

Articles  of  Incorporation  of  Progressive  Security  Life  Insurance 

Company. 

338-63 

Sept  16 

COUNTY  COLLECTOR. 

COUNTY  OF  THIRD 

CLASS. 

COMMISSIONS. 

1)  A collector  of  a county  of  the  third  class  with  a population  of  over 
40,000  is  not  required  by  Section  52.120,  RSMo  1959,  to  maintain  a 

branch  office. 

2)  The  additional  compensation  for  maintaining  such  branch  office  as 
provided  by  Section  52.140,  RSMo  1959,  does  not  apply  to  counties  of 
the  third  class  with  a population  of  over  40,000. 

339-63 

Sept  30 

BARBERS. 

BOARD  OF  BARBER 

EXAMINERS. 

ADMINISTRATIVE 

AGENCIES. 

Board  of  Barber  Examiners  should  permit  applicants  for  registration 
who  do  not  read  or  write  English  to  use  interpreters  during  written 
examination.  Board  may  impose  reasonable  requirements  so  as  to 
preserve  the  integrity  of  examination. 

341-63 

Nov  1 

CORPORATE 

EXISTENCE. 

FARMERS  MUTUAL 

INSURANCE 

COMPANY. 

MUTUAL  INSURANCE 

COMPANY. 

INSURANCE. 

REVIVAL  OF 

CHARTERS. 

Farmers  Mutual  Insurance  Company  may  not  receive  its  corporate 
existence  after  expiration  of  charter  by  limitation. 

342-63 

Sept  4 

Opinion  letter  to  Representative  Kenneth  J.  Rothman 

343-63 

Sept  20 

Opinion  letter  to  the  Honorable  Lewis  B.  Hoff 

344-63 

Sept  19 

Opinion  letter  to  the  Honorable  Joseph  T.  Conlon,  Jr. 

349-63 

Oct  31 

Opinion  letter  to  the  Honorable  Bill  D.  Burlison 

351-63 

Sept  4 

Opinion  letter  to  the  Honorable  John  D.  Mitchell 

352-63 

Dec  10 

Opinion  letter  to  the  Honorable  Don  F.  Whitcraft 

353-63 

Sept  4 

Opinion  letter  to  the  Honorable  Charles  G.  Hyler 

354-63 

Oct  10 

Opinion  letter  to  the  Honorable  Stewart  E.  Tatum 

365-63 

Sept  9 

Opinion  letter  to  the  Honorable  Frank  L.  Mickelson 

368-63 

Sept  17 

COMMITTEEMEN. 

WARDS. 

COUNTY  COURT. 

CITIES,  TOWNS  AND 

VILLAGES. 

CITIES  OF  THIRD 

CLASS. 

PRECINCT. 

BOARD  OF  ELECTION 

COMMISSIONERS. 

ELECTIONS. 

1)  The  provisions  of  Section  120.770,  RSMo  1959,  refer  to  any  city 
divided  into  wards  if  the  county  court  sees  fit  to  divide  the  township 
into  election  districts  coincident  with  the  ward  boundaries.  A village  is 
not  a city  under  the  Missouri  statutes,  therefore  the  above  opinion 
does  not  apply  to  wards  of  a village. 

2)  Precincts  in  third  class  cities  with  city  manager  form  of  government 
are  deemed  wards  under  78.540  (6),  RSMo  1959,  hence  the  above 
opinion  applies  to  such  precincts. 

3)  The  Board  of  Election  Commissioners  of  Kansas  City,  not  the  County 
Court  of  Clay  County,  is  authorized  to  divide  that  part  of  Kansas  City  in 
Clay  County  into  wards  under  Section  117.190,  RSMo  1959,  in 
conjunction  with  Section  117.050,  RSMo  1959. 

370-63 

Nov  7 

Opinion  letter  to  the  Honorable  Frank  Conley 

371-63 

Oct  11 

Opinion  letter  to  the  Honorable  Edwin  W.  Mills 

374-63 

Oct  11 

RECORDERS. 

COUNTIES. 

RECORDS. 

DEEDS. 

1.  Mailing  address  of  grantee  or  one  of  the  grantees  must  be  placed 
upon  ail  deeds  except  deeds  of  trust  or  of  easement  or  of  right-of-way 
conveying  any  lands  or  tenements. 

2.  Recorder  of  deeds  shall  not  record  any  such  instrument  unless  said 
required  mailing  address  appears  clearly  thereon. 

3.  Provisions  of  Sec.  442.390  & 442.400,  RSMo  1959,  are  not  affected 
by  omission  of  said  required  names  upon  said  deeds. 

375-63 

Sept  30 

WITHDRAWN 

376-63 

Sept  19 

Opinion  letter  to  the  Honorable  Orville  C.  Winchell 

377-63 

Sept  16 

INSURANCE. 

Articles  of  Incorporation  of  Tower  National  Life  Insurance  Company 

381-63 

Sept  30 

Opinion  letter  to  the  Honorable  Milton  Litvak 

382-63 

Oct  25 

WITHDRAWN 

383-63 

Sept  23 

WITHDRAWN 

384-63 

Sept  30 

WITHDRAWN 

385-63 

Oct  10 

BONDS. 

SHERIFF. 

FEES. 

The  sheriff  of  a third  class  county  may  not  legally  accept  and  retain  a 
fee  for  the  taking  of  a bail  bond  in  a criminal  case. 

COUNTIES. 

386-63 

Dec  4 

AGRICULTURE. 

FEEDS. 

Salt  distributed  to  feed  dealers  which  is  either  mixed  in  commercial 

foods  or  sold  directly  to  farmers  for  feeding  to  animals  is  not  a 

commercial  feed  under  the  Missouri  Commercial  Feed  Law  of  1959. 

390-63 

Sept  30 

Opinion  letter  to  the  Honorable  Maurice  Schechter 

392-63 

Oct  10 

Opinion  letter  to  the  Honorable  Jack  K.  Smith 

393-63 

Sept  30 

Opinion  letter  to  Mr.  J.  T.  Johnson 

396-63 

Nov  7 

Opinion  letter  to  the  Honorable  William  H.  Bruce,  Jr. 

396-63 

Nov  25 

Opinion  letter  to  the  Honorable  James  T.  Riley 

397-63 

Oct  21 

SPECIAL  ROAD 

DISTRICTS. 

TAX  ANTICIPATION 

NOTES. 

WARRANTS. 

Special  road  districts  may  not  issue  tax  anticipation  notes,  but  may 
issue  warrants  up  to  the  amount  of  revenue  anticipated  for  the  year  in 

which  the  warrants  are  issued. 

398-63 

Oct  4 

Opinion  letter  to  the  Honorable  James  A.  Noland,  Jr. 

400-63 

Dec  5 

COUNTY  COLLECTOR. 

ST.  LOUIS  COUNTY. 

Collector  of  St.  Louis  County  does  not  have  the  power  to  invest  County 
funds  in  his  possession. 

402-63 

Oct  4 

Opinion  letter  to  the  Honorable  Herman  G.  Kidd 

404-63 

Oct  14 

Opinion  letter  to  the  Honorable  Thomas  G.  Woolsey 

406-63 

Oct  14 

Opinion  letter  to  the  Honorable  Edgar  J.  Keating 

406-63 

Nov  4 

WITHDRAWN 

407-63 

Oct  11 

INSURANCE. 

Articles  of  Incorporation  of  Modern  American  Life  Insurance  Company. 

411-63 

Nov  7 

WITHDRAWN 

412-63 

Oct  16 

Opinion  letter  to  the  Honorable  Bill  Crigler 

414-63 

Dec  13 

APPROPRIATIONS. 

HOUSE  AND  SENATE 

COMMITTEES. 

JOINT  COMMITTEES. 

Expenses  incurred  by  the  Joint  Committee  on  Correctional  Institutions 
and  Problems  should  be  paid  from  the  appropriation  made  under 

Section  8.020  in  House  Committee  Substitute  for  House  Bill  No.  8 and 

cannot  be  paid  from  Section  8.010  of  said  bill. 

416-63 

Dec  24 

SCHOOLS. 

SCHOOL  DISTRICTS. 

COUNTY. 

BOARD  OF 

EDUCATION. 

No  person  can  be  candidate  for  election  to  a county  board  of 
education  created  by  Senate  Bill  No.  327  of  the  72nd  General  Assembly 
unless  the  person  is  a resident  householder  of  the  county  in  which  the 
county  board  of  education  is  created. 

416-63 

Oct  17 

Opinion  letter  to  the  Honorable  Paul  Knudsen 

417-63 

Oct  18 

Opinion  letter  to  the  Honorable  James  T.  Riley 

421-63 

Oct  31 

Opinion  letter  to  the  Honorable  Edward  W.  Speiser 

433-63 

Dec  4 

FOURTH  CLASS 

CITIES. 

COMPENSATION. 

ZONING 

COMMISSION. 

CITY  PLANNING 

COMMISSION. 

A Fourth  Class  City  may  legally  continue  to  pay  compensation  to 
members  of  an  existing  zoning  commission  which  was  in  existence 
before  the  effective  date  of  House  Bill  317,  72nd  General  Assembly, 

after  the  effective  date  of  such  bill. 

436-63 

Nov  1 

Opinion  letter  to  the  Honorable  Charles  P.  Moll 

437-63 

Nov  7 

Opinion  letter  to  the  Honorable  Don  F.  Whitcraft 

438-63 

Nov  14 

Opinion  letter  to  the  Honorable  Loyd  J.  Estep 

461-63 

Nov  13 

ASSESSMENT  OF 

PROPERTY. 

ASSESSORS. 

COUNTY  COURT. 

TAXATION. 

The  county  court  of  any  county  is  authorized  to  employ  experts  to 
replat  and  prepare  maps,  to  locate  and  evaluate  real  estate  in  said 
county  for  purpose  of  aiding  the  county  assessor  in  securing  a full  and 
accurate  assessment  of  all  taxable  property  in  the  county  without 
submitting  the  question  to  the  voters. 

462-63 

Nov  19 

Opinion  letter  to  the  Honorable  Ralph  B.  Nevins 

464-63 

Nov  18 

Opinion  letter  to  the  Honorable  E.  J.  Cantrell 

466-63 

Nov  27 

STATE  DIVISION  OF 

COMMERCE  AND 

INDUSTRIAL 

DEVELOPMENT. 

RESOURCES  AND 

DEVELOPMENT. 

Division  of  Commerce  and  Industrial  Development  has  authority  to 
provide  planning  assistance  and  to  contract  for  and  receive  federal 
grants  or  financial  assistance  for  counties,  municipalities  and 
metropolitan  areas  for  planning  purposes. 

457-63 

Nov  18 

WITHDRAWN 

459-63 

Dec  19 

WITHDRAWN 

464-63 

Dec  6 

Opinion  letter  to  the  Honorable  Ralph  B.  Nevins 

465-63 

Dec  10 

WITHDRAWN 

470-63 

Dec  18 

Opinion  letter  to  Dr.  George  A.  Ulett 

475-63 

Dec  12 

Opinion  letter  to  Mr.  Maurice  Schechter 

491-63 

Dec  30 

Opinion  letter  to  Mr.  Wayne  Freeman 

PUBLIC  RECORDS:  No  right  of  inspection  of  police 

KANSAS  CITY  POLICE  DEPARTMENT:  records  of  the  Kansas  City  Police 

RIGHT  OP  INSPECTION:  Department  exist  either  under  Sec. 

109.180,  RSMo  1959*  or  a common  law 
except  for  those  records  expressly 
required  by  law  to  be  kept. 


OPINION  NO.  2 


March  5,  1963 

Honorable  w.  H.  Bates 
Secretary 

Board  of  Police  Commissioners 
Kansas  City  6,  Missouri 

Dear  Sir: 

We  have  your  request  for  an  opinion  of  this  office  wherein 
you  inquire  whether  Section  109. 180,  RSMq  1961  Cum.  Supp., 
requires  that  certain  documents  and  reports  used  and  kept  by 
the  Kansas  City  Police  Department  must  be  opened  to  public  in- 
spection. The  relevant  portion  of  that  section  Is  as  follows: 

— 

"Except  as  otherwise  provided  by  law, 
all  state,  county  and  municipal  records 
kept  pursuant  to  statute  or  ordinance 
shall  at  all  reasonable  times  be  open 
for  a personal  inspection  by  any  citizen 
of  Missouri,  and  those  in  charge  of  the 
records  shall  not  refuse  the  privilege 
to  any  citizen." 

A misdemeanor  penalty  is  provided  for  any  official  who  fails 
to  observe  the  quoted  provision,  and  Section  109.190,  RSMo, 

1961  Cum.  Supp.,  guarantees  the  right  to  photograph  or  other- 
wise copy  any  records  included  under  Section  109.180. 

We  have  examined  the  detailed  lists  of  the  hundreds  of 
reports  and  records  kept  by  the  Kansas  City  Police  Department 
which  you  have  submitted.  They  may  be  divided,  roughly,  into 
operational  records  and  administrative  records.  A great  va- 
riety of  material  1b  contained  in  each  subgroup.  Operational 
records  include  the  basic  offense,  arrest  and  investigation 
reports;  the  reports  of  specialized  departments  dealing  with 
such  matters  as  homicide,  vice,  narcotics,  arson  and  bombing, 
burglary  and  theft,  sex  offenses,  traffic  and  safety,  etc.; 
alias  files;  informers*  reports;  lists  of  known  offenders; 
and  many  other  too  numerous  to  mention.  Generally  speaking. 
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It  may  be  said  that  these  reoords  deal  with  the  basic  police 
functions  - the  prevention  of  crime  and  the  apprehension  of 
offenders . 

The  administrative  records,  on  the  other  hand,  relate 
principally  to  the  organization  and  administration  of  the 
Police  Department.  They  are  concerned  primarily  with  Inter- 
nal matters  such  as  assignments,  financial  affairs,  research. 
Inventories,  correspondence,  training,  etc. 

The  nature  of  these  records  is  relevant  in  the  light  of 
the  statutory  language  whloh  permits  Inspection  of  records 
(unless  such  inspection  1b  elsewhere  prohibited)  "kept  pur- 
suant to  statute  or  ordinance."  Sections  84.350  - 84.890, 

RSMo  1959,  setting  out  the  organization  and  powers  of  the 
Kansas  City  Police  Department,  do  require  that  certain  records 
be  kept.  They  are  as  follows: 

$ 84.420.2(1)  - Rules  and  regulations 
concerning  the  conduct  of  the 
Department • 

§ 84.500(1)  - Reports  from  the  chief  of 
police  to  the  Board  concerning  the 
promotion,  disciplining,  discharge 
or  suspension  for  more  than  fifteen 
days  of  police  officers  and  other 
employees . 

§ 84.500(2)  - An  annual  report  from  the 
chief  of  police  to  the  Board  on  the 
administrative  and  law  enforcement 
activities  of  the  Department  with 
statistics  of  all  police  work. 

§ 84.500(3)  - An  annual  report  from  the 
chief  of  police  to  the  Board  on 
financial  requirements  for  the  coming 
year. 

§ 84.730  - An  annual  budget  estimate  must 
be  prepared  by  the  Board. 

§ 84.740  - A final  budget  must  be  prepared 
and  adopted  annually  by  the  Board. 

§ 84.750  - Vouchers,  authorizing  expendi- 
tures, are  provided  for. 
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§ 84.790  - A Journal  of  the  proceedings 
of  the  Board  must  be  kept  as  vrell  as 
journals  and  books  of  account  showing 
receipts  and  disbursements  of  money. 

Such  records  must  always  be  available 
for  Inspection  by  the  General  Assembly. 

An  annual  report  must  be  made  to  the 
Kansas  City  City  Council  setting  out 
the  number  and  expenses  of  the  police 
force  and  such  other  matters  as  may  be 
of  public  Interest. 

$ 84.840  - An  annual  audit  of  the  Department's 
accounts  must  be  Made  and  published. 

It  13  our  view  that  the  right  of  public  inspection  provided 
by  Section  109.180  extends  only  to  the  above-listed  records  re- 
quired to  be  kept  by  statute.  Nowhere  does  it  appear  that  the 
various  operational  reports  which  you  list  are  kept  pursuant  to 
statute  and  very  few  of  the  administrative  reports  are  so  kept. 
This  fact  was  noted  by  the  Court  of  Appeals  in  White  v.  Hasburgh, 
Mo.  App. , 124  SW2d  560,  where  the  defendant  in  a civil  damage 
suit  sought  to  introduce  into  evidence  a police  report  prepared 
by  a Kansas  City  police  officer  who  investigated  the  automobile 
accident  out  of  which  the  suit  arose.  The  Court  pointed  out 
(l.c.  565):  "There  is  no  statute,  or  wen  an  ordinance,  providing 
for  such  reports." 

Your  letter  directs  our  attention  to  Section  84.500,  pre- 
viously mentioned,  which  requires  the  preparation  of  an  annual 
report,  including  statistics  on  all  police  work,  and  you  state 
that  it  is  necessary  in  order  to  provide  the  data  for  this  re- 
port for  the  various  units  within  the  Department  to  maintain 
records  and  reports  showing  all  of  their  administrative  and  law 
enforcement  activities.  While  it  may  be  that  the  preparation 
of  the  annual  report  is  facilitated  by  the  maintenance  of  these 
reports,  it  does  not  follow  that  such  reports  are  "kept  pursuant 
to  statute." 

Section  84.500(2)  requires  only  a summary  account  of  police 
activities  and  administration  throughout  the  year  and  it  would 
seem  that  this  could  be  gathered  simply  from  a running  statisti- 
cal record  of  numbers  and  types  of  offenses,  arrests,  etc.,  as 
well  from  information  gained  from  individual  investigative  re- 
ports. Similarly,  administrative  data  is  required  only  in  terms 
of  totals,  rather  than  specific  transactions.  Thus  the  statute 
is  satisfied  by  a statement  of  the  total  number  of  offenses 
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reported  during  the  year  or  a statement  of  the  total  payroll, 
rather  than  a detailed  account  of  the  circumstances  of  each 
arrest  or  a list  of  the  amount  paid  each  person  employed  by 
the  Department.  Necessarily,  a large  discretion  Is  vested 
In  the  chief  of  police  In  the  manner  In  which  he  prepares  the 
annual  report  and  It  can  hardly  be  said  the  sources  of  the 
data  used  In  compiling  summaries  for  the  report  become  public 
records  by  virtue  of  that  fact.  The  same  reasoning  applies 
to  the  records  used  In  preparing  the  budget  estimate  and  final 
budget  required  by  Sections  84.730  and  84,740. 

An  annual  report  Is  also  required  of  the  Superintendent 
of  the  State  Highway  Patrol  by  Section  43.120(5),  RSMo  1959, 
providing  that  he  " • . . shall  make  to  the  governor  and  the 
commission  a report  of  the  activities  of  the  patrol  and  the 
cost  thereof  for  the  fiscal  year."  Yet,  In  Knsminger  v. 

Stout,  No.  App.,  287  SW2d  400,  where  It  was  sought  to  Intro- 
duce Into  evldenoe  the  Investigative  report  of  a highway 
patrolman,  the  Court  said  (l.c.  407):  ’’It  (the  report)  was 
not  required  by  any  statute  to  be  made  or  filed.” 

For  these  reasons,  it  is  our  conclusion  that  the  only 
records  to  which  the  right  of  Inspection  contained  in  Section 
109.180  applies  are  those  expressly  required  to  be  kept  by 
law  as  listed  above. 

However,  the  right  to  inspection  of  public  records  is  one 
which  existed  under  the  common  law  of  the  state  even  before 
the  enactment  of  Section  109»l80.  In  Disabled  Police  Veterans 
Club  v.  Long,  No.  App.,  279  SW2d  220,  223,  the  Court  said: 

"Oenerally,  any  writing  or  document 
constituting  a public  record  Is  subject 
to  inspection  by  the  public.  * * * * " 

Moreover,  the  concept  of  a public  record  at  common  law  Is 
broader  than  the  standard  of  "kept  pursuant  to  statute  or  or- 
dinance” contained  in  Section  109.180.  In  Disabled  Police 
Veterans  Club  v.  Long,  supra,  the  Court  stated  (l.c.  223): 

"Independently  of  statute  the  term  publlo 
records  covers  not  only  papers  expressly 
required  to  be  kept  by  a public  officer 
but  all  written  memorials  made  by  a public 
officer  within  his  authority  where  suoh 
writings  constitute  a convenient,  appro- 
priate or  customary  method  of  discharging 
the  duties  of  the  office.  International 
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Union,  etc.  v.  Ooodlng,  251  Wis.  362, 

29  N.W.2d  730,  735;  Conover  v.  Board  of 
Education,  etc.,  1 Utah  2d  375,  267  P. 

2d  768,  770;  People  v.  Shaw,  17  Cal.  2d 
778,  112  P.  2d  241,  259." 

We  are  of  the  view  that  the  authors  of  Section  109.180  did 
not  propose  to  restrict  the  right  of  inspection  granted  at  com- 
mon law  but  rather  intended  only  to  express  that  right  in  stat- 
utory form  and  provide  penalties  for  those  who  would  deny  it. 
Section  109.180  is  a remedial  statute  and  should  be  given  a 
liberal  construction  with  a view  towards  attaining  the  end 
sought  to  be  achieved.  City  of  St.  Louis  v.  Carpenter,  Ho., 

341  SW2d  786.  Tills  is  especially  the  case  with  statutes  con- 
ferring the  right  to  inspect  or  use  public  records,  which 
should  be  liberally  construed  in  favor  of  inspection.  In  re 
Mosher  (C.C.P.A.  1957),  248  F.2d  956. 

The  question  remains,  then,  whether  there  is  a right  of 
inspection  at  common  law  of  the  records  in  question  in  the 
light  of  the  broader  common-law  conception  of  a public  record 
a3  something  more  than  one  kept  pursuant  to  statute. 

Of  course,  if  a right  of  inspection  is  claimed  under  the 
common  law,  the  right  is  subject  to  all  of  the  exceptions  and 
qualifications  contained  in  the  common  law.  In  Disabled  Police 
Veterans  Club  v.  Long,  supra,  the  court  recognized  the  existence 
of  these  qualifications,  although  not  spelling  them  out,  saying 
(l.c.  223): 

’’This  right  to  inspect  and  to  copy 
public  records  is  not  an  unlimited 
right.  It  is  subject  to  such  reason- 
able regulations  as  may  be  imposed  to 
prevent  undue  interference  with  the 
proper  functioning  of  the  public 
officials  involved.  State  ex  rel. 

Eggers  v.  Brown,  supra. 

"Furthermore,  public  policy  demands 
that  some  public  records  must  be  kept 
secret  and  free  from  common  Inspection. 

In  certain  situations  public  records 
may,  in  the  public  interest,  be  with- 
held from  public  inspection.  It  is 
unnecessary  to  consider  further  Phis 
common-law  exception  to  the  right  to 
inspect  public  records  because  the 
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respondents  have  made  no  serious  claim 
to  come  under  any  common-law  limitation 
and  we  are  unable  to  discover  any.  They 
are  In  no  position  to  insist  that  any 
public  interest  will  be  served  by  keeping 
the  requested  information  secret. 

International  Union,  etc.  v.  Gooding,  251 
tfis.  362,  29  N.W.2d  730,  736." 

The  case  there  cited.  International  Union  v.  Gooding, 
states  as  follows  (l.c.  29  N.W.2d  736): 

"We  shall  not  go  into  the  scope  of  the 
common-law  right  exhaustively  or  attempt 
to  document  our  observations  upon  it. 

It  is  enough  to  say  that  there  are  num- 
erous limitations  under  the  common  law 
upon  the  right  of  the  public  to  examine 
papers  that  are  in  the  hands  of  an  offi- 
cer as  such  officer.  Documentary  evidence 
in  the  hands  of  a district  attorney, 
minutes  of  a grand  jury,  evidence  in  a 
divorce  action  ordered  sealed  by  the  court 
are  typical.  The  list  could  be  expanded 
but  the  foregoing  is  enough  to  illustrate 
that  in  certain  situations  a paper  may  in 
tho  public  interest  be  withheld  from  public 
inspection.  * * *" 

More  specifically,  in  Whittle  v.  Munshower,  Md.,  155  A. 2d 
670,  672,  the  court  said: 

" * • • But  we  are  aware  of  no  statutory 
provision  that  declares  that  reports  made 
by  state  police  to  their  superior  officer, 
or  information  gathered  by  them  in  the 
course  of  their  investigations  of  reported 
crimes,  should  be  public  records,  or  open 
to  inspection.  In  the  absence  of  statutory 
requirement,  it  is  generally  held  that 
police  reoords  are  confidential.  See  45 
Am.  Jur.,  Records  and  Recording  Laws,  §26, 

p.  433.  * * *" 

And,  finally,  the  general  rule  as  to  the  confidentiality 
of  police  reoords  of  common  law  was  explicitly  stated  in  Lee 
v.  Beach  Publishing  Co.,  127  Fla.  600,  173  So.  440,  442,  as 
follows: 
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"The  appellant  contends  that  there  are 
certain  records  in  the  police  department 
of  a city  which  must  be  kept  secret  and 
free  from  common  inspection  as  a matter 
of  public  policy.  This  is  true.  The 
rule  as  stated  in  23  R.C.L.  l6l,  is  as 
follows: 

'The  right  of  Inspection  does  not 
extend  to  all  public  records  or  docu- 
ments, for  public  policy  demands  that 
some  of  them,  although  of  a public 
nature,  must  be  kept  secret  and  free 
from  common  inspection,  such  for  example 
as  diplomatic  correspondence  and  letters 
and  despatches  in  the  detective  police 
service  or  otherwise  relating  to  the 
apprehension  and  prosecution  of  criminals.'" 

On  the  basis  of  the  foregoing  authorities,  it  is  our 
conclusion  that  there  is  no  right  at  common  law  which  permits 
the  public  inspection  of  police  records  having  to  do  with  the 
investigation  of  crime  and  the  apprehension  of  offenders  and 
related  police  functions.  Public  policy  requires  that  Buch 
matters  be  kept  confidential. 

With  regard  to  the  various  administrative  reports  of 
which  you  inquire,  it  does  not  appear  that  they  may  properly 
be  styled  as  "memorials  of  official  actions"  but  relate  prin- 
cipally to  the  internal  organization  and  functioning  of  the 
Department.  Mainly  they  axe  in  the  nature  of  interdepart- 
mental memoranda  and  personnel  and  equipment  reports . It  is 
our  conclusion,  therefore,  that  the  conmon-law  right  of  in- 
spection does  not  apply  to  these  matters. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  right  of 
inspection  of  records  of  the  Kansas  City  Police  Department 
provided  under  Section  109.180,  RSMo  1959 « extends  only  to 
those  records  expressly  required  by  law  to  be  kept.  The 
right  of  inspection  at  common  law,  though  broader  than  that 
provided  by  Section  109.180,  contains  an  exception  as  to 
police  records  and,  therefore,  is  also  inapplicable. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  James  J.  Murphy. 

Yours  very  truly. 


JJM:ml 


TFT0HKS  7.  EMFIKTOR 
Attorney  General 


T> 


\ 


J 

> 

v_ 

S 


« 


JURORS: 

JURIES: 

CRIMINAL  COSTS: 

JURY  FEES: 

TAX AT I jN  OF  JURORS'  F 


The  State  is  not  liable  - -r  any  jury 
fees  except  such  as  are  taxable  as 
costs  pursuant  to  express  statutory 
authorization.  Jurors  on  the  regular 
S:  oanel  receive  $6  per  aay  and  mxleage: 

Jurors  not  on  the  regular  panel  wno 
serve  in  a case  also  receive  $6  per  day  ana  mileage;  and  jurors 
wno  are  summSned  in  cases  described  in  Sec.  494.120,  but  do  not 
serve  in  the  trial  also  receive  $t  per  day,  ana  also  receive 
mileage  if  tney  have  traveled  at  least  one  mile . No  part  of 
such  compensation  may  De  taxed  as  costs.  Jurors  not  o..  tue 
regular  panel  wno  are  summoned  in  ail  cases  other  than  those 
described  in  Sec.  494.120,  out  do  not  serve  _ n *ne  ~i_al 
receive  $3  per  aay,  and  the  fees  ailowea  to  such  jurors  are 
to  be  taxed*  as  costs  in  the  cases  in  which  they  were  summoned. 


January  4,  1963  _ 

Opinion  No.  137  /U-  - . u' 

Honorable  Norman  H.  Anderson 
Prosecuting  Attorney 
St.  Louis  County 
Courthouse 
Clayton  5>  Missouri 

Dear  Mr.  Anderson: 

You  have  requested  the  opinion  of  this  office  concerning 
the  liability  of  the  state  under  Section  550.020  RSMo  1959# 
with  respect  to  the  compensation  paid  to  Jurors  wno  serve  in 
criminal  cases.  Your  letter  informs  us  that  heretofore  St. 

Louis  County  has  not  taxed  jury  costs  in  fee  bills  which 
are  paid  by  the  state  and  you  suggest  tnat  under  Section 
550. 2d0,  RSMo  1959#  *11  such  jury  costs  in  criminal  cases 
should  be  taxed  as  part  of  the  costB  in  each  case. 


Section  550.010  RSMo  1959  provides  in  part  that  when 
any-  person  snail  be  convicted  of  any  crime  or  misdemeanor, 
he  shall  be  adjudged  to  pay  "the  costB."  Section  550.020, 
referred  to  in  your  letter,  to  the  extent  here  relevant,  re- 
quires the  state  to  pay  "the  costs,”  if  the  defendant  is 
unable  to  pay  them,  in  all  capital  cases  and  in  cases  in 
which  the  defendant  1b  sentenced  to  imprisonment  in  the 
penitentiary . 

Section  550.040  RSMo  1959  provides  in  part  that  in  all 
capital  cases  and  those  in  which  imprisonment  in  the  peniten- 
tiary is  the  sole  punishment  for  the  offense,  if  the  defendant 
is  acquitted  "the  costs”  shall  be  paid  by  the  Btate.  In  other 
cases  the  costs  are  to  be  paid  by  the  county.  These  statutes 
in  substantially  the  same  form  have  been  in  effect  for  over 
a century . 


Essentially,  the  problem  involved  is  whetner  the  clerk, 
of  the  circuit  court  of  St.  Louis  county  is  authorised  to 
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tax,  either  in  whole  or  in  part,  ae  part  of  "the  costs"  in 
a criminal  case  the  compensation  which  is  paid  or  payable 
to  jurors  who  serve  or  who  are  called  for  service  in  con- 
nection with  such  case.  This  for  the  reason  that  the  state 
could  not  be  liable  under  any  circumstances  unless  and  to 
the  extent  such  jury  fees  are  properly  taxable  as  costs. 

It  is  to  be  noted  also  that  in  those  cases  in  which  the  de- 
fendant is  convicted,  neither  the  state  nor  the  county  is 
liable  for  the  costs  unless  the  defendant  is  unable  to  pay 
them.  Hence,  the  answer  to  the  question  presented  by  your 
request  directly  affects  the  liability  of  a convicted  de- 
fendant as  well  as  that  of  the  state  or  county.  That  is  to 
say,  if  the  Btate  is  liable  for  such  Jury  fees,  either  in 
the  event  of  a conviction  or  in  the  event  of  an  acquittal, 
then  under  the  same  circumstances  and  situation  the  defendant 
himself,  if  convicted,  would  be  primarily  liable  for  the  pay- 
ment of  such  jury  fees.  We  point  this  out  because  tne  con- 
troversy is  not  simply  between  the  county  and  the  state  but 
involves  the  rights  and  liabilities  of  convicted  defendants 
as  well. 

In  City  of  Carterville  v.  Cardwell,  132  Mo.App.  32, 

132  SW  7^5,  746,  it  was  said  (citing  City  of  St.  Louis  v. 
Melntz,  107  Mo.  1.  c.  615,  16  SW  30} s 

"The  word  ’costs’  when  used  in  relation 
to  the  expenses  of  legal  proceedings 
means  the  3um  prescribed  by  law  as 
charges  for  the  services  enumerated 
in  the  fee  bill." 

!he  Court  further  held  in  that  case: 

"Costs  in  criminal  proceedings  are  those 
charges  fixed  by  law  which  have  been 
necessarily  incurred  in  the  prosecution 
of  one  charged  with  a public  offense  as 
compensation  to  the  officers  for  their 
services." 

The  rule  is  that  "all  statutes  in  reference  to  costs 
must  be  strictly  construed.  Shed  v.  Railroad,  67  Mo.  687." 

In  re  Murphy,  22  Mo.App.  476,  478.  In  Cramer  v.  Smith,  350 
Mo.  736,  16  b SW2d  1039,  1040,  the  Supreme  Court  en  banc  quoted 

from  20  C.J.S.  Costs  §435,  p.  677,  as  follows: 

* 
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"'At  common  law  costs  as  such  in  a criminal 
case  were  unknown.  As  a consequence  it  is 
the  rule  in  criminal  as  in  civil  cases  that 
the  recovery  and  allowance  of  costs  rests 
entirely  on  statutory  provisions — that  no 
right  to  or  liability  for  costs  exists  in 
the  absence  of  statutory  authorisation. 

Such  statutes  are  penal  in  their  nature, 
and  are  to  be  strictly  construed. 

Our  Supreme  Court  has  ruled  on  several  occasions  that  "no 
costs  can  be  taxed  except  such  as  the  law  in  terms  allows." 

State  ex  rel.  Clarke  v.  Wilder,  197  No.  27,  32,  9*  SW  499. 

We  take  note  of  the  fact  that  every  person  charged  with 
a criminal  offense  hss  a constitutional  right  to  a trial  by 
Jury.  On  the  face  of  matters,  it  seems  strmnge  that  a person 
convicted  of  a misdemeanor  should  be  further  punished  simply 
for  demanding  that  to  which  he  is  entitled  as  of  right — a 
trial  by  jury.  Noreover,  an  accused  charged  with  a felony  is 
given  no  choice  at  all.  Unless  he  pleads  guilty,  he  is  not 
only  entitled  to,  but  rather,  is  forced  to  accept  a trial  by 
Jury  whether  he  wishes  one  or  not  unless  the  court  agrees  to 
a waiver  of  a Jury  trial.  Section  546.040  rsMo  1959* 

It  is  true  that  many  years  ago  our  Supreme  Court  held  that 
the  General  Assembly  had  the  constitutional  power  to  require  a 
Jury  fee  to  be  taxed  as  part  of  the  cost  against  a convicted 
defendant.  State  y.  Wright,  13  No.  243.  We  express  no  opinion 
as  to  whether  the  holding  in  that  ease  is  still  the  law.  5y 
coincidence,  the  statute  which  was  sustained  in  the  Wright  case 
applied  eolely  to  St.  Louis  County.  The  statutory  language  in 
the  Aet  of  January  29,  1847,  See.  3 (Lsws  1847,  p.  69)  requiring 
the  taxation  of  a jury  fee  was  explicit  and  unambiguous! 

"Also  when  any  Judgment  shall  be  rendered 
in  the  St.  Louis  criminal  court  against 
any  defendant,  there  shall  be  taxed  with 
the  costs  of  said  judgment,  and  collected 
from  the  defendant  as  other  costs,  the 
sum  of  three  dollars  as  a jury  fee.” 

(Emphasis  supplied.) 

In  view  of  the  foregoing  conslderetions,  the  rule  of 
strict  construction,  applicable  to  criminal  coses  generally. 
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should  be  religiously  followed  In  determining  the  liability 
of  a convicted  defendant  for  jury  costs.  If  such  a defendant 
is  not  liable,  then  it  would  follow  that  the  state  would  not 
be  liable  for  such  costs.  We  therefore  rule  your  question 
upon  the  basic  premise  that  criminal  jury  costs  and  fees  can- 
not be  held  taxable  in  the  absence  of  an  express,  clear  and 
unambiguous  statutory  directive. 

Section  550.280  RSKo  1959 » to  which  you  refer,  reads  as 
follows: 

'’All  fees  due  witnesses  before  the  grand 
jury,  and  all  fees  due  juror s in  any 
criminal  case,  and  all  fees  accruing  in 
any  inquest  case  wnere  the  verdict  of 
the  jury  is  that  the  deceased  came  to 
death  by  other  than  unavoidable  accident 
or  natural  causes,  shall  be  deemed 
criminal  costs,  and  shall  be  na^d  in 
like  manner  and  shall  be  subject  to 
all  the  offsets  herein  provided  for." 

(Emphasis  supplied.) 

The  decisive  questions  are  (1)  whether  prior  to  the  enact 
rnent  of  Section  550.280  fees  due  jurors  who  served  or  were 
summoned  in  connection  with  a criminal  case  were  taxable  as 
part  of  the  costs  and  (2)  wnether  said  section  makes  any 
cnange  as  to  the  taxation  of  such  costs. 

isle  first  consider  the  state  of  the  law  respecting  jury 
fees  at  and  prior  to  the  time  of  the  enactment  of  bectlon 
550.280  (Laws  1899*  P*  219)  and  the  changes  therein  as  re- 
flected in  the  Revised  Statutes  of  1959. 

Section  3773  RSJSo  1899  provided  as  follows: 

"Each  grand  and  petit  juror  on  the  regular 
panel  shall  receive  two  dollars  per  day  for 
every  day  he  may  actually  serve  as  such, 
and  five  cents  for  every  mile  he  may  neces- 
sarily travel  going  from  his  place  of 
residence  to  the  court-house  and  returning 
to  tne  same,  to  be  paid  out  of  the  county 
treasury . " (Emphasis  supplied. ") 
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Except  for  the  amount  of  the  remuneration  paid  to 
jurors  on  the  regular  panel,  which  is  now  six  dollars  per 
day  and  seven  cents  per  mile,  the  language  of  the  1899 
statute  is  identical  to  that  of  Section  494.100  RSMo  1959. 

Section  3787  RSMo  1899  provided  as  follows: 

"All  petit  jurors  not  included  in  the 
regular  panel  shall  receive  for  their 
services  as  such  jurors  one  dollar  per 
day,  which  shall  be  taxed  as  costs  in 
the  case,  but  8ucE"~jurors  serving  in 
more  than  one  case  in  the  same  day,  at 
the  same  place,  shall  only  be  allowed 
fees  for  one  day,  and  in  all  cases  where 
such  juror  shall  be  detained  more  than 
one  day  in  the  3ame  case,  ne  shall  be 
allowed  the  sum  of  one  dollar  for  each 
additional  day  he  may  be  detained." 

(Emphasis  supplied.) 

This  section  has  been  changed  (aside  from  the  increase 
in  the  amount  of  fees  payable)  by  eliminating  that  portion 
relating  to  taxing  such  fees  aa  costs.  (Laws  1919,  p.  433) 
In  its  present  form,  it  is  Section  494.110  and  reads  as 
follows: 


"All  petit  jurors  not  included  in  the 
regular  panel  shall  receive  for  their 
services  as  jurors  the  amount  provided 
in  section  494.100  which  shall  be  paid 
as  provided  in  that  section,  Eut  Jurors 
serving  in  more  than  one  case  in  the 
same  day  at  the  same  place,  shall  be 
allowed  fees  for  one  day  only,  and  in 
all  eases  where  the  Juror  shall  be 
detained  more  than  one  day,  in  the 
same  case  he  shall  be  allowed  the  same 
sum  for  each  additional  day  he  may  be 
detained."  (Emphasis  supplied.) 

Section  3784,  RSMo  1899,  reads  as  follows: 

"Each  Juror  not  on  the  regular  panel 
and  summoned  to  sit  as  a juror  in  any 
criminal  cause  wherein  the  offense 
charged  is  punishable  with  death,  or 
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by  imprisonment  in  the  penitentiary  for 
life,  or  for  not  less  than  a specified 
number  of  years  and  no  limit  to  the 
time,  shall  be  allowed  the  sum  of  one 
dollar  per  day  for  each  day  that  he  may 
be  in  attendance  on  said  court,  and 
five  cents  per  mile  for  each  mile 
traveled  in  going  to  and  returning 
from  said  court,  whether  he  site  in 
the  trial  of  the  cause  or  is  challenged 
off.” 

In  its  present  form  the  foregoing  section  is  now  Section 
494.120.  It  provides  for  a fee  of  six  dollars  per  day  (and 
mileage  in  some  instances)  for  "each  juror  not  on  the  regular 
panel  and  summoned  to  sit  as  a juror"  In  certain  designated 
criminal  cases.  The  1&9S  version  of  Section  494.120  was 
construed  in  Iy06  in  State  ex  rel  Suter  v.  Wilder,  196  Mo. 

418,  434,  95  SW  396,  to  mean  that  only  those  jurors  not  on 
the  regular  panel  who  qualified  upon  panel  of  forty  from 
which  the  trial  panel  of  twelve  was  selected  were  entitled 
to  have  their  fees  taxed  as  costs.  We  note  that  in  the  follow- 
ing year,  evidently  as  a result  of  the  Suter  decision,  the 
statute  was  amended  to  Include  those  who  had  not  been  selected 
on  the  panel,  provided  they  traveled  at  least  one  mile.  (Laws 
190? , p.  321) 

The  only  other  section  which  related  to  fees  of  jurors 
was  Section  3253  RSMo  1899#  which  provided  in  part  as  follows: 

"Jurors  shall  be  allowed  fees  for  their 
services  as  follows:  * * * 

"For  each  Juror  attending  a trial  before 
any  court  of  record,  per  day,  except  as 
otherwise  provided  by  law 1.00 

"For  each  mile  traveled  in  going  to  and 
returning  from  the  place  of  trial  in 
attending  any  trial  before  any  court  of 
record,  per  mile  05 

"All  fees  allowed  jurors  as  above  shall 
be  taxed  as  coats  In  the  cases  respectively 
in  which  tKey  may  serve;  but  Jurors  serving 
in  more  than  one  case  on  the  same  day,  at 
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the  same  place,  shall  only  be  allowed 
fees  In  one  case;  and  any  juror  who 
shall  claim  fees  for  attending  in  two 
or  more  cases  on  tha  same  day  at  the 
same  place  shall  not  be  allowed  fees 
for  that  day."  (Emphasis  supplied.) 

In  its  present  form,  the  Btatute  is  Section  494.170  RsMo 
1959.  That  section  reads  in  part  as  follows: 

"1.  Except  as  otherwise  provided  by 
law  jurors  snail  be  allowed  fees  for 
their  services  as  follows:  * * * 

Por  each  person  summoned,  attending 
and  reporting  to  any  court  of  record, 
per  day.  3*00 

Por  each  mile  traveled  in  going  to 
and  returning  from  the  place  of  the 
trial  in  attending  any  trial  before 
a court  of  record,  per  mile.  . .07 

"2.  All  fees  allowed  Jurors  as  above 
shall  be  taxed  as  costs  in  the  cases, 
respectively,  in  which  they  were 
summoned;  but  Jurors  serving  in  more 
than  one  case  on  the  same  day,  at  the 
same  place,  shall  be  allowed  fees 
only  in  one  case;  and  any  Juror,  who 
claims  fees  for  attending  in  two  or 
more  cases  on  the  same  day,  at  the 
same  place,  snail  not  be  allowed  fees 
for  that  day."  (Emphasis  supplied.) 

This  section  by  its  terms  applies  only  where  no  other 
provision  for  compensation  is  made.  In  our  opinion,  it  applies 
to  all  jurors  not  on  the  regular  panel  who  are  summoned  in  a 
specific  case  and  attend  court,  but  who  do  not  serve  on  the 
trial  panel,  except  those  jurors  who  come  within  the  provisions 
of  Section  494.120. 

The  statutes  above  quoted  make  a clear  distinction  between 
jurors  on  the  regular  panel  and  those  who  are  not  so  included. 
This  distinction  formerly  had  an  important  bearing  upon  the 
amount  payable  to  the  juror,  although  in  recent  years  the 
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Legislature  has  granted  the  same  compensation  to  all  jurors 
except  those  who  come  within  the  scope  of  Section  494.170. 

Thus,  in  1899*  jurors  on  the  regular  panel  received  two 
dollars  a day  payable  out  of  the  county  treasury , while  those 
not  included  on  the  regular  panel  were  allowed  only  one  dollar 
a day,  if  they  served  in  the  trial  under  Section  3787  or  were 
on  the  qualified  panel  under  Section  37&^.  All  fees  allowed 
to  those  not  on  the  regular  panel  were  specifically  directed 
to  be  taxed  as  costs.  Our  present  statutes  since  1919  have 
eliminated  the  provision  specifically  requiring  the  taxation 
of  Jury  fees  of  those  not  on  the  regular  panel  as  part  of  the 
costs,  except  only  as  to  those  jurors  who  come  within  the 
scope  of  Section  494.170  RSHo  1959. 

A brief  reference  to  some  of  the  earlier  statutes  relating 
to  the  selection  and  payment  of  jurors  is  of  help  in  under- 
standing the  state  of  the  law  in  1899.  Chapter  68  of  RSMo 
1855  contained  two  articles  relating  to  jurors.  Article  I 
contained  general  provisions,  and  in  effect  provided  for 
summoning  jurors  to  serve  when  needed  in  particular  cases. 
Section  29  of  that  Article  provided  that  the  fees  allowed  to 
Jurors  " serving  in  a trial  of  any  civil  or  criminal  case" 
shall  be  taxed  and  collected  as  other  costs  in  the  case. 

Article  il  authorized  standing  jurors  (regular  panel),  who 
were  to  receive  scrip  payable  out  of  the  county  treasury, 
nothing  being  said  as  to  taxing  the  cost  of  such  standing 
Jurors. 

Chapter  146  of  General  Statutes  of  Missouri  1365,  alBO 
provided  for  summoning  Jurors  to  serve  whenever  they  were 
required  for  the  trial  of  a particular  case.  Each  Juror 
serving  in  a trial  (civil  or  criminal)  was  entitled  to  a 
specified  fee  ($1.00  per  diem)  which  was  to  be  " taxed  and 
collected  as  other  costs  in  the  case”  (with  the  usual  proviso 
that  a juror  who  claims  fees  for  serving  in  two  or  more  cases 
on  the  same  day  shall  not  be  allowed  fees  for  that  day). 

Section  29  of  said  Chapter  146  provided  tnat  courts  of 
record  exercising  criminal  jurisdiction  had  the  right  to  order 
the  sheriff  to  summon  twenty-four  men  as  the  "standing  jurors" 
of  the  term.  Section  30  provided  that  no  standing  juror  "shall 
depart  the  court  without  leave."  Section  33  provided  that  such 
standing  Jurors  were  entitled  to  the  same  pay  as  grand  jurors 
($1  .50  per  diem  and  mileage),  and  on  request  were  entitled  to 
scrip  payable  out  of  the  county  treasury . 


- 8 - 


Honorable  Norman  H.  Anderson 


The  foregoing  statutes  clearly  differentiate  between 
"standing  Jurors"  who  were  paid  a specified  sum  out  of  the 
county  treasury  and  those  jurors  who  were  summoned  for  the 
trial  of  a particular  case  and  for  which  service  were  entitled 
to  a fee  which  should  be  taxed  and  collected  as  other  costs 
In  the  case. 

In  the  Revised  Statutes  of  1679,  provision  was  made  for 
regular  panels  consisting  of  twenty-four  standing  Jurors  for 
each  term  of  court.  By  this  time,  our  present  statutes  re- 
lating to  jury  compensation  began  to  take  shape.  It  was 
provided  that  each  petit  juror  on  the  regular  panel  shall 
receive  one  dollar  and  fifty  cents  per  day  plus  mileage  and 
be  entitled  to  scrip  payable  out  of  the  county  treasury. 

Sections  2790,  2792,  2794  RSRo  1879. 

So,  too,  in  Section  2798  RSMo  1879,  It  was  provided  that 
all  petit  Jurors  not  included  in  the  regular  panel  "shall  re- 
ceive for  their  services  as  such  Juror  one  dollar  per  day 
which  shall  be  taxed  as  costs  in  the  case."  Other  provisions 
related  to  obtaining  Jurors  when  the  regular  panel  was  unavail- 
able or  exhausted.  However,  by  this  time  it  was  mandatory  that 
there  be  a regular  panel  of  jurors  summoned  for  service  at  each 
term  of  court.  It  was  in  the  revision  of  1879  that  present 
Section  494.160  first  appeared  as  Section  2799.  It  provided: 

"Whenever  any  jury  provided  for  in  this 
chapter  shall  serve  in  the  trial  of  any 
case,  other  than  criminal,  there  shall 
be  taxed  against  the  unsuccessful  party 
and  collected  as  costs  the  sum  of  twelve 
dollars  as  Jury  fees,  which,  when  collected 
shall  be  paid  to  the  county  treasury  to 
the  credit  of  the  county  revenue  fund." 

(Emphasis  supplied.) 

It  is  therefore  apparent  that  aa  of  the  time  the  IS99  act 
was  enacted.  Jurors  who  made  up  the  regular  panel  were  paid  only 
out  of  the  county  treasury.  Moreover,  from  the  very  first  of 
the  statutes  relating  to  standing  Jurors,  the  concept  was  always 
that  they  should  be  paid  out  of  the  county  treasury.  On  the 
other  hand,  in  the  earlier  stages  of  our  statutory  history.  Jurors 
who  were  summoned  for  service  in  a particular  case  or  who  were 
not  on  the  regular  panel  received  a lesser  amount  as  fees,  and  such 
fees  were  always  to  be  taxed  as  costs  in  the  cases  in  which  they 
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served.  From  the  vary  inception  of  standing  or  regular  jurors, 
there  never  was  any  provision  for  taxing  their  fees  as  costs  in 
any  case  in  which  they  may  have  served. 

It  would  appear  therefore  that  the  compensation  paid  to 
the  regular  JurorB  was  considered  as  part  of  the  general  ex- 
pense of  operating  the  court  system,  similar  to  other  expenses 
such  as  the  cost  of  providing  and  maintaining  the  courthouse 
and  providing  judges  to  sit  at  the  trials,  no  part  of  which 
expenses  1b  paid  by  the  litigants.  The  compensation  paid  to 
regular  Jurors  was  payable  for  each  day  they  attended  court 
pursuant  to  their  summons  as  regular  jurors.  Irrespective  of 
whether  they  actually  served  in  a case  or  whether  they  served 
in  more  than  a single  case  in  any  one  day.  Moreover,  it  was 
wholly  coincidental  whether  such  regular  jurors  served  in  a 
civil  or  criminal  case.  Their  right  to  compensation  depended 
solely  upon  their  attendance  in  court  pursuant  to  summons.  The 
service  of  the  regular  Juror  was  not  necessarily  identifiable 
with  a particular  case,  and  never  was  Intended  to  be  so.  On 
the  other  hand.  Jurors  who  were  not  on  the  regular  panel  were 
summoned  for  service  only  when  such  service  was  necessary  in  a 
particular  case.  For  such  reason,  the  fees  payable  to  such 
Jurors  (not  on  the  regular  panel)  necessarily  constituted  com- 
pensation for  serv  Lee  in  the  case  for  which  they  were  summoned, 
and  their  fees  were  by- Torce  of  statute  taxable  as  part  of  the 
costs  in  that  particular  case. 

Summarising,  as  of  1899*  no  fees  payable  to  Jurors  were 
taxable  as  costs  except  only  those  fees  payable  to  jurors  who 
were  not  on  the  regular  panel.  It  is  of  significance  that 
Section  2799,  RSMo  1899*  provided  for  taxing  against  the  un- 
successful party  a Jury  fee  of  twelve  dollars  in  cases  "other 
than  criminal."  ThiB  statute  was  no  doubt  enacted  for  the 
purpose  of  partially  reimbursing  the  county  for  the  expense 
of  regular  Jurors  in  civil  cases.  However,  the  twelve-dollar 
Jury  fee  was  not  Intended  as  a substitute  for  jury  fees  there- 
tofore taxable  as  costs,  but  was  additional  thereto.  In  civil 
cases,  only  the  twelve-dollar  fee  was  taxable  when  regular 
Jurors  served  in  the  trial  of  the  case,  while  in  criminal  cases 
no  Jury  fees  at  all  were  taxable  with  respect  to  regular  or 
standing  jurors.  In  the  latter  cases,  only  those  fees  of  jurors 
who  were  not  on  tne  regular  panel  were  taxable  as  costs.  Had 
it  been  intended  to  provide  that  the  fees  paid  to  regular  jurors 
should  be  taxable  as  costs,  it  is  obvious  that  language  expressive 
of  such  purpose  would  have  been  available,  just  as  in  the  case 
of  jurors  who  were  not  included  in  the  regular  panel. 


10 


Honorable  Horman  M.  Anderson 


With  tne  foregoing  in  mind,  we  consider  Section  550.280 
for  the  purpose  of  determining  what  was  intended  thereby  and 
what  changes  were  effected  by  that  section.  Our  study  has 
led  to  the  conclusion  that  Section  550. 280  was  not  intended 
to  authorise  the  taxation  of  jury  fees  as  part  of  the  coats 
in  any  situation  in  which  such  fees  were  not  theretofore  re- 
quired to  be  taxed  as  costs. 

Section  55*0.280,  above  quoted,  was  Section  3 of  an  act 
entitled  "An  Act  in  relation  to  the  payment  of  criminal  costs 
and  for  other  purposes  relating  thereto,  with  emergency  clause." 
Except  for  slight  revisions,  not  hare  material.  Sections  550.260 
to  550.300  RSMo  1959*  both  inclusive,  constitute  the  Act  of  1899. 

In  construing  Section  550.280,  the  entire  act  must  be  read 
aa  a whole,  considered  in  the  light  of  the  theretofore  existing 
state  of  law  relating  to  Jury  fees  and  compensation.  See  St. 
Louie  Southwestern  Railway  Co.  v.  Loeb,  No. Sup.,  316  Sb2d  246, 
2*#,  in  which  the  Court  field: 

"generally,  we  must  seek  to  gather  the 
Intent  of  the  legislature  from  the 
ordinary  meaning  of  the  words  used, 
considering  the  whole  Act  and  its 
legislative  history,  and  if  necessary, 
considering  also  the  circumstance ■ and 
the  usages  of  the  time]  and  we  must 
seek  to  promote  the  purpose  and  objects 
of  the  statute,  and  to  avoid  any  strained 
or  absurd  meaning. M 

So  read,  the  evident  purpose  of  the  Aet  of  1899  was  to  make  all 
fees  payable  taxable  as  coats  in  criminal  eases  subject  to  the 
prior  lien  of  the  state  and  county  for  certain  ixidebtedness. 

In  effect,  the  Aet  provides  for  the  coercive  payment  (by  persons 
claiming  fees  in  criminal  eases)  of  delinquent  personal  taxes, 
fines,  penalties,  forfsltures,  or  forfeited  recognisances,  costs 
in  criminal  cases  and  for  contempt  of  court  and  of  indebtedness 
on  account  of  funds  coming  into  the  hands  of  claimants  by  reason 
of  any  public  office. 

Section  550.270  RSMo  1959  specifically  provides  that  before 
any  fees  in  criminal  oases  may  be  paid  "to  tbs  proper  owners  as 
the  same  may  be  called  for”  the  party  to  whom  the  same  is  due 
"shall  furnish  satisfactory  evidence  to  the  treasurer"  that  he 
or  she  is  not  indebted  to  the  state  or  county  In  the  respects 
above  set  forth.  The  amount  of  any  such  indebtedness  is  required 
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to  be  deducted  from  the  fees  payable  to  the  claimant,  and  if 
such  Indebtedness  exceeds  the  amount  of  the  fees,  then  the 
claimant  is  given  credit  far  the  amount  thereof.  Sven  taking 
the  "oath  of  Insolvency"  does  not  defeat  the  right  of  set-off. 

Section  550. 2$X)  RjSNo  1939  emphasises  the  statutory  intent 
by  providing  that  all  fees  coning  within  the  scope  of  the 
statute  "shall  not  be  negotiable  or  assignable  except  subject 
to  all  the  set-offs  herein  provided  for,  and  that  the  state 
and  county  holds  a prior  lien  on  the  same  for  the  purpose  of 
indemnification  against  loss  by  reason  of  the  nonpayment  of 
personal  back  taxes,  and  for  the  payment  of  the  fines,  penal- 
ties, forfeitures,  and  costa  herein  mentioned." 

Bearing  in  mind  the  statutory  purpose  relating  to  offsets. 

It  simply  makes  no  sonse  to  attribute  to  the  Legislature  from 
the  language  of  the  section,  an  intent  to  make  a distinction 
between  the  members  of  the  same  regular  panel  by  making  a portion 
of  the  serlp  received  by  some  of  the  panel  subject  to  offsets  to 
the  extent  they  chanced  to  serve  in  criminal  eases,  while  the 
remainder  was  not . And  what  of  those  who  served  in  both  a civil 
and  criminal  case  the  same  day?  Would  all  or  part  of  the  in- 
divisible per  diem  of  such  Jurors  be  subject  to  offsets?  The 
Juror  receives  "a  scrip"  showing  the  amount  which  he  is  entitled 
to  receive  out  o?  the  county  treasury.  Section  494.140  RSMo 
1939*  There  Is  no  provision  for  issuing  a series  of  scrips, 
some  listing  the  criminal  cases  and  the  days  served  therein, 
some  listing  the  civil  cases  and  time  spent,  and  others  listing 
the  days  on  which  the  juror  served  in  no  case  at  all. 

With  specific  reference  to  Section  550.230,  it  is  to  be 
noted  that  it  sets  forth  three  different  categories  of Ides  which 
"shall  be  deemed  criminal  costs"  (for  the  purpose  of  the  Act  of 
Id99)  and  which  are  to  be  paid  in  like  manner  and  subject  to  all 
the  offsets  provided  for  in  the  Act.  In  addition  to  "all  fees 
due  Jurors  in  any  criminal  ease"  (the  language  which  is  here  for 
construction),  the  section  covers  (1)  "all  fees  due  witnesses 
before  the  grand  jury,"  and  (2)  "all  fees  accruing  in  any  inquest 
case  where  the  verdict  of  the  jury  is  that  the  deceased  came  to 
death  other  than  unavoidable  accident  or  natural  causes." 

It  would  appear  obvious  that  if  all  compensation  payable  to 
jurors  who  serve  in  connection  with  any  criminal  case  is  taxable 
as  costs,  then  all  of  the  other  fees  mentioned  in  the  section 
would  also  be  taxable  ae  costs.  Yet  we  have  found  no  provision 
la  our  statutes  for  taxing,  as  part  of  the  costs  in  a criminal 
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ea se,  fees  which  are  due  witnesses  before  the  grand  Jury. 

Many  of  such  witnesses  testify  on  natters  which  cannot  be 
identified  with  any  speeiflc  case.  In  addition,  many  of 
such  witnesses  testify  in  connection  with  investigations  in 
which  no  true  bills  are  returned.  Tet  here  too,  as  in  the 
case  of  jurors,  the  all-inclusive  word  "all"  is  used. 

So,  alee,  as  to  fees  accruing  in  lnqueet  cases,  we  are 
aware  of  no  provision  in  our  statutes  for  taxing  such  fees 
aa  part  of  the  costs  in  any  criminal  case.  Tet  the  statute 
provides  that  "all"  such  fees  shall  be  "deemed"  criminal  costs, 
but  only  where  the  verdict  of  the  jury  ie  that  the  deceased 
came  to  death  by  other  than  unavoidable  accident  or  natural 
causes.  This  is  true  whether  or  not  the  verdict  names  a person 
responsible  for  the  death.  It  is  true  even  when  a person  Is 
named,  irrespective  of  whether  the  deceased  came  to  his  death 
by  criminal  means  or  by  Justifiable  homicide.  V::#d  Section 
550.280  is  read  as  part  of  the  whole  Act  of  1699,  we  can  find 
no  intent  to  make  any  of  the  fees  therein  specified  taxable 
es  part  of  the  costs  in  s criminal  ease  in  situations  where 
such  fees  were  not  theretofore  taxable  as  costs.  That  section 
pertains  only  to  the  payment,  not  the  taxation,  of  the  fees 
referred  to  therein. 

The  case  of  Scott  v»  Young,  113  Mo.App.  46,  87  SH  544, 
provides  a clue  as  to  the  purpose  and  meaning  of  Section 
550.280,  even  though  that  was  s civil  ease  decided  in  1905. 

The  statutes  construed  in  that  esse  were  the  statutes  above 
quoted  from  the  Revised  Statutes  of  1699*  The  Court  there 
held  with  respect  to  Jurors  on  the  regular  panel: 

"Zt  is  clear  under  this  section  that  the 
eounty,  and  not  the  litigant,  pays  the 
expense  of  tK5~ regular  panel.  (Emphasis 
supplied.) 

The  Court  then  considered  the  statutes  relating  to  Jurors  not 
on  the  regular  panel  and  took  note  of  the  fact  that  even  they 
were  entitled  to  receive  scrip  out  of  the  eounty  treasury. 

Said  the  Court  (87  SW,  1.  c.  546): 

"It  is  apparent  from  these  sections  that 
the  eounty  pays  the  Jury  in  the  circuit 
court.  This  is  true  as  to  the  regular 
panel  and  Jurors  summoned  which  are  not 
of  the  regular  panel,  each  likewise  re- 
ceive scrip  from  the  clerk,  and  are  paid 


- 13  - 


Honorable  Homan  H.  Anderson 


by  the  county  out  of  the  county  funds. 

While  fees  for  their  services  may  be 
taxed,  according  to  the  statute,  against 
the  unsuccessful  party  to  the  suit, 
these  fees,  when  ao  taxed  and  collected, 
are  paid  Into  the  county  treasury  by  way 
of  reimbursing  the  treasury  for  moneys 
paid  out  by  it  theretofore  in  payment  of 
the  Jury  service  in  that  particular  ease." 

(Emphasis  supplieHT) 

Inasmuch  as  Jurors  not  on  the  regular  panel  had  the  right 
to  receive  serip  payable  out  of  the  county  treasury  without 
regard  to  the  ultimate  outcome  of  the  case  in  which  they  served 
or  the  time  the  costs  In  such  case  were  finally  taxed,  the  Act 
of  1899  would  have  failed  In  its  purpose  in  part  if  such  Jurors 
could  sseaps  payment  of  their  indebtedness  by  requesting  scrip 
immediately  payable  rather  than  waiting  for  the  payment  of  their 
fees  when  taxed  in  the  ease*  Hence,  the  purpose  of  See t ion 
330.280,  in  so  far  as  it  affects  Jurors  serving  in  s criminal 
ease,  was  to  stake  certain  that  fees  due  Jurors  not  on  the 
regular  panel  would  be  subject  to  the  offsets  provided  for  by 
the  Act  even  if  such  Jurors  received  scrip  in  payment  for  their 
services.  When  the  statute  is  so  construed,  a consistent  pattern 
in  this  section  becomes  obvious.  Witnesses  before  the  grand  jury 
were  also  issued  scrip  which  was  parable  out  of  the  county 
treasury.  (Section  3260  RSMo  1899*/  Our  present  statutes  con- 
tain a similar  provision  (Section  491.290  RSMo  1939)*  With 
respect  to  fees  due  in  inquest  cases.  Section  6633  RSMo  1899 
(now  Section  58*570  RSMo  1939)*  provided  for  e certification 
by  the  coroner  to  the  county  court  of  the  various  fees  accruing 
in  such  cases,  with  the  requirement  that  the  county  treasurer 
pay  to  each  such  person  on  demand  the  fees  to  which  he  is  en- 
titled. Other  sections  of  the  statutes  relating  to  coroners  and 
Inquests  which  need  not  here  be  reviewed  fortify  the  conclusion 
that  what  was  Intended  was  that  fees  in  those  cases  described 
in  Section  330*280  should  not  be  paid  by  the  county  treasurer 
until  the  claimant  furnished  the  necessary  evidence. 

Rote  that  the  section  provides  that  such  fees  * shall  be 
paid  in  like  manner  and  shall  be  subject  to  all  the  offsets 
herein  provided."  This  can  mean  only  that  the  fees  described 
in  said  section  shall  be  paid  by  the  county  treasurer  in  the 
same  manner  as  other  fees  listed  in  the  fee  bill  which  are  sub- 
ject to  'the  statute  are  paid.  That  is  to  say,  in  all  such  in- 
stances, ss  e condition  precedent  to  payment,  satisfactory 
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evidence  oust  first  be  furnished  the  county  treasurer 
respecting  the  absence  of  indebtedness. 

Section  550.280,  strietly  construed,  contains  no  pro- 
vision whatever  respecting  the  taxation  of  criminal  costs 
or  the  creation  of  additional  taxable  costs*  As  the  title 
of  the  Act  makes  clear,  it  relates  to  the  payment  of  costs. 
Nothing  in  the  title  Indicates  that  the  Legislature  intended 
to  create  additional  items  of  oriminal  soeta  not  theretofore 
part  of  the  costa  of  a ease.  The  title  of  an  set  la  a part 
thereof  and  must  be  taken  into  consideration  in  ascertaining 
the  legislative  Intent,  A.  J.  Meyer  k Co,  v.  Unemployment 
Compensation  Commission,  $58  "Mo:  1*7,'  15?  flOd'  18T  It  "la 
Itself  a legislative  expression  of  the  general  scope  of  the 
bill."  Hurley  v.  Kldson,  Mo. Sup.,  258  SW 2d  607,  610.  The 
very  fact  that  the  section  provides  that  the  fees  therein 
specified  shall  be  "deemed"  criminal  costa,  rather  than  "taxed 
as  part  of  the  oosts,"  impels  the  eonelusion  that  what  is 
meant  is  simply  that  for  the  purpose  of  the  offsets  described 
in  the  Act,  such  items  shall  be  treated  and  paid  by  the  county 
treasurer  in  the  same  manner  as  criminal  fees,  rather  than  as 
civil  fees  are  treated  and  paid. 

We  further  note  the  fast  that  the  section  relates  to  fees 
of  Jurors  in  any  criminal  case.  Jurors  on  the  regular  panel 
do  not  receive  any  fees  for  service  in  any  particular  case,  as 
we  have  noted  above.  Hence  under  any  view  of  the  section. 

Jurors  on  the  regular  panel  who  are  paid  for  service  as  Jurors 
generally  without  regard  to  the  character  of  any  particular 
case  in  which  they  might  serve,  or  whether  they  serve  in  any 
case  at  all  reeelve  no  fees  for  service  "in  any  criminal  ease." 

As  for  Jurors  not  on  the  regular  panel,  under  the  state  of  the 
law  in  1899  such  fees  were  already  taxable  aa  coats,  so  that 
the  section  applied  to  such  Jurors  only  to  the  extent  that  they 
were  entitled  to  and  received  scrip  in  payment  for  their  services 
in  lieu  of  the  fees  which  might  thereafter  be  taxed  in  the  case. 

Finally,  in  construing  the  Act  of  1899  and  deriving  a pur- 
pose therefrom,  we  take  note  of  the  emergency  clause  contained 
in  Section  8 of  the  Aets 

"There  being  now  a large  amount  of  delinquent 
personal  taxes  due  the  state  and  counties, 
and  many  fines  and  forfeitures  unpaid,  and 
the  further  f*et  that  there  la  a deficiency 
in  the  state  revenues,  and  a large  amount 
of  criminal  costs  unpaid, creates  an  emergency 
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within  the  meaning  of  the  constitution; 
therefore  this  aet  shall  be  in  force  from 
and  after  its  passage." 

The  very  fact  that  there  was  a deficiency  in  the  state 
revenues  would  make  it  obvious  that  the  Legislature  could 
not  have  Intended  to  add  to  said  deficiency  by  waking  the 
state  liable  for  additional  costs.  So , too,  the  fact  that 
a large  amount  of  criminal  costs  were  unpaid  would  not  be 
an  inducement  to  enlarge  such  amount  by  creating  additional 
costs.  The  emergency  clause  makes  evident  the  legislative 
purpose  of  protecting  the  state  revenues  and  decreasing  the 
amount  of  criminal  coats  which  might  remain  unpaid  by  pro- 
viding  that  all  fees  described  in  the  statute  for  which  the 
state  was  already  liable  should  be  subject  to  the  offsets 
them  In  provided  for. 

As  further  evidencing  the  legislative  Intent  to  decrease 
the  deficiency  in  the  state  revenues,  we  note  the  provision 
(now  Section  550.300)  that  all  uncalled  for  fees  paid  by  the 
state  shall  be  paid  into  the  state  treasury.  Prior  to  this 
Act,  the  Supreme  Court  had  ruled  (in  1886)  that  such  uncalled 
for  fees,  although  paid  by  the  atate,  must  be  paid  into  the 
county  treasury.  See  City  of  St.  Louis  v.  Clabby,  88  Mo.  573. 

We  further  note  that  the  same  General  Assembly  enacted  another 
statute  (now  Section  550.160  RSMo  1959)  which  prohibited  the 
allowance  of  fees  to  publlo  officers  testifying  before  a 
coroner's  inquest,  grand  Jury  and  in  criminal  cases  except  in 
certain  instances  (Laws  1899 * p.  221)  with  the  following  emergency 
clause t 


"The  immediate  necessity  for  s reduction 
of  criminal  costa  in  this  stata  creates  an 
emergency  within  the  meaning  of  the  consti- 
tution." 

Under  ordinary  circumstances,  all  Jurors  who  serve  in  St. 
Louis  County  are  Members  of  the  regular  panel . Chapter  496  of 
the  Revlaed  Statutes  of  1959  provides  for  a general  panel  of 
Jurors  for  all  divisions  of  the  court  (Section  496.060).  When- 
ever any  division  of  the  court  requires  a panel  for  the  trial 
of  a case,  s sufficient  number  of  Jurors  from  the  full  panel  is 
required  to  be  sent  to  such  division  (Section  496.070).  The 
only  speeifle  reference  in  Chapter  496  to  Jurors  not  on  the 
regular  panel  is  contained  in  Saetioa  496.080,  which  provides 
that  when  a Jury  for  the  trial  of  a case  cannot  be  made  up  "from 
the  regular  panel,"  then  the  Judge,  by  agreement  of  all  the 
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parties,  may  make  out  and  deliver  to  the  proper  officers  a 
list  of  Jurors  sufficient  to  complete  the  panel,  but  who 
"shall  be  summoned  only  for  the  trial  of  that  particular 
cause.” 

Inasmuch  as  Chapter  496  contains  no  provision  for  pay- 
ment of  Jurors,  it  follows  that  Juror*  who  constitute  the 
general  or  regular  panel  receive  compensation  for  their 
services  under  the  general  provisions  of  the  law  (Ch.  494, 

RSJto  1959).  The  jurors  who  are  on  the  general  panel  remain 
in  the  Jury  room  in  charge  of  the  sheriff  except  when  engaged 
in  the  trial  of  a case  or  thereafter  excused  by  a judge. 

Section  496.060.  As  above  noted,  such  jurors  are  notpaid  for 
service  in  a particular  case,  civil  or  criminal,  and  in  fact 
may  not  serve  in  any  case.  They  are  paid  for  their  services 
for  attending  and  remaining  in  court  pursuant  to  summons.  As 
part  of  their  services  as  Jurors  they  may  serve  in  a criminal 
case,  but  no  fee  is  due  such  jurors  specifically  for  services 
In  sueh  ease. 

It  is  conceivable,  although  unlikely,  that  by  reason  of 
challenges  for  cause  in  a particular  case  the  general  or 
regular  panel  in  St.  Louis  County  may  be  exhausted,  in  which 
case  it  would  be  necessary  to  call  extra  jurors  for  service 
in  that  case.  In  such  situation,  the  provisions  of  Chapter 
494  relating  to  compensation  of  jurors  not  on  the  regular  panel 
would  also  be  applicable.  Prior  to  1919*  the  fees  of  extra 
Jurors,  not  part  of  the  regular  panel,  who  served  on  the  trial 
panel  under  what  la  now  Section  494.110,  or  who  were  summoned 
in  the  cases  described  in  what  is  now  Section  494.120,  were 
taxable  as  costa.  However,  by  reason  of  the  1919  amendment  to 
Section  494.HO,  above  noted  (laws  1919*  p.  433),  such  fses, 
now  six  dollars  per  day  (although  paid  for  services  in  the 
particular  ease  in  which  they  serve  or  were  sumoKmedTT  are  no 
longer  taxable  as  costs.  Since  1911  (laws  1911*  P*  383)  all- 
other  extra  jurors  who  are  summoned  for  a particular  ease  but 
do  not  serve  in  the  trial  are  entitled  to  fees,  which  are  still 
taxable  as  costa  in  the  cases  in  which  they  were  summoned. 
Presently,  their  compensation  la  three  dollars  per  day  (Section 
494.170),  It  would  appear  that  piecemeal  amendments  to  the 
statutes  were  responsible  for  the  present  situation. 

It  follows  from  the  foregoing  that  the  clerk  of  the  circuit 
court  of  St.  Louis  County  is  not  authorised  to  tax  as  part  of 
the  costa  in  a criminal  case  the  compensation  payable  under 
Sections  494.100,  494.110  and  494.120  to  the  Jurors  who  serve 
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or  who  are  summoned  In  connection  with  ouch  case.  However, 
the  Tees  of  all  other  jurors,  not  members  of  the  regular 
panel,  who  are  eumoned  for  a particular  case,  but  do  not 
serve  therein,  and  whose  compensation  la  not  provided  for 
otherwise  than  by  Section  494,170,  are  to  be  taxed  as  eosts. 


CONCLUSION. 

Zt  is  the  opinion  of  this  office i 

1)  The  state  is  not  liable  for  any  Jury  fees  in  criminal 
cases  except  only  such  Jury  fees  as  are  taxable  as  costs  pursuant 
to  express  statutory  authorisation  in  those  esses  in  which  the 
state  is  liable  for  coats. 

2)  Members  of  the  regular  panel  of  Jurors  receive  six 
dollars  per  day  for  each  day  of  service,  and  mileage,  payable 
out  of  the  county  treasury • No  part  of  such  compensation  may 
be  taxed  as  part  of  the  eoata. 

3)  Jurors  not  on  the  regular  panel  who  serve  in  a particular 
caaa  receive  six  dollars  per  day  for  each  day  of  service  as 
Jurors,  and  mileage,  also  payable  out  of  the  county  treasury . 

No  part  of  such  compensation  may  be  taxed  aa  part  of  the  eoeta. 

4)  Jurors  who  are  summoned  in  any  of  the  cases  described 
in  Section  494.120,  but  who  do  not  serve  in  the  trial  of  such 
cases,  receive  six  dollars  per  day  for  each  day  they  are  in 
attendance  on  the  oourt,  and  also  receive  mileage  if  they  have 
traveled  at  least  one  mile  in  obedience  to  the  summons,  payable 
out  of  the  county  treasury.  No  part  of  such  compensation  may 
be  taxed  as  costs. 

3)  Jurors,  not  members  of  the  regular  panel,  who  are 
summoned  in  all  eases  other  than  those  described  in  Section 
494.120  but  do  not  serve  in  the  trial  of  the  eases,  receive 
fees  in  the  sun  of  three  dollars  per  day  for  each  day  of  at- 
tendance. The  fees  allowed  to  such  Jurors  are  to  be  taxed  as 
part  of  the  costs  in  the  cases  in  which  such  Jurors  were  suaaoned. 

The  foregoing  opinion,  which  X hereby  approve,  waa  prepared 
by  my  Assistant,  Joseph  Heaaenfeld. 

Tery  truly  yours. 


JN  i »p 


f— o p.  Mara 

Attorney  Oeneral 


Opinion  Vo.  138  answered  by 
lot tor  (Hessenfeld) 

7L.  (c 

January  4,  1963 


Honorable  Michael  Kinney 
Senator,  Fifth  District 
Holland  Building 
St.  Louis,  Missouri 

Dear  Senator  Kinney  1 

Enclosed  la  copy  of  opinion  dated  January  4,  1963, 
to  Hon,  Homan  Anderson  which  rules  the  liability  of  the 
State  in  connection  with  jury  fees  and  the  right  to  tax 
such  fees  as  part  of  criminal  costs.  In  that  opinion,  we 
ruled  as  follows t 

1)  The  8tate  is  not  liable  for  any  Jury 
fees  in  criminal  cases  except  only  such 
Jury  fees  as  are  taxable  as  costs  pur- 
suant to  express  statutory  authorisation 
in  those  cases  In  which  the  State  is 
liable  for  costs. 

2)  Members  of  the  regular  panel  of  Jurors 
receive  six  dollars  per  day  for  each  day 
of  service,  and  mileage,  payable  out  of 
the  county  treasury.  Ho  part  of  such 
compensation  may  be  taxed  as  part  of  the 
costa. 

3)  Jurors  not  on  the  regular  panel  who 
serve  in  a particular  case  receive  six 
dollars  per  day  for  each  day  of  service 
as  Jurors,  and  mileage,  also  payable  out 
of  the  county  treasury.  Ho  part  of  such 
compensation  may  be  taxed  as  part  of  the 
coats. 

4)  Jurors  who  are  summoned  In  any  of  the 
cases  described  In  Section  494,120,  but 
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who  do  not  serve  In  the  trial  of  such 
cases,  receive  six  dollars  per  day 
for  each  day  they  are  In  attendance 
on  the  court,  and  also  receive  mile- 
age If  they  have  traveled  at  least 
one  mile  In  obedience  to  the  summons, 
payable  out  of  the  county  treasury. 

No  part  of  such  compensation  may  be 
taxed  as  costs. 

5)  Jurors,  not  members  of  the  regular 
panel,  who  are  summoned  In  all  cases 
other  than  those  described  In  Section 
494.120  but  do  not  serve  In  the  trial 
of  the  cases,  receive  fees  In  the  sum 
of  three  dollars  per  day  for  each  day 
of  attendance.  The  fees  allowed  to 
such  Jurors  are  to  be  taxed  as  part 
of  the  oosts  In  the  cases  In  which 
such  Jurors  were  sunmoned. 

You  will  note  that,  by  and  large.  Jury  oosts  In  St.  Louis 
County  may  not  be  taxed  as  part  of  the  oosts.  In  view  of  the 
fact  that  Jurors  In  said  county  are  normally  selected  from  the 
regular  panel,  it  is  extremely  unlikely  that  any  Jury  costs 
pursuant  to  Section  494.170  would  be  taxable  as  oosts  In  oases 
In  such  comity. 

In  the  event  a situation  would  ever  arise  In  which  any  of 
such  Jury  fees  would  be  taxable  In  criminal  oases,  such  costs 
when  paid  by  the  State,  Just  as  all  other  costs  certified  In 
the  fee  bill  to  which  the  county  Is  entitled,  would  be  paid 
Into  the  county  treasury  and  could  be  expended  only  by  appro- 
priation of  the  county  council. 

I note  that  the  county  council  has  now  provided  for  a 
public  defender  and  appropriated  funds  for  his  salary,  so  that 
the  question  presented  by  your  opinion  request  Is  essentially 
moot. 

Very  truly  yours. 


THOMAS  P.  EAOLETON 
Attorney  General 

JMtsr 

Enclosure 


January  4,  1963 


Opinion  No.  140  answered 
by  letter  (Nessenfeld) 


TU.'j 


Honorable  Charles  D.  Trigg 
Controller  and  Budget  Director 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Trigg 1 

You  have  made  Inquiry  concerning  the  amount  payable  to 
urors.  Enclosed  is  oopy  of  opinion  dated  January  4,  1963, 
o Hon,  Norman  Anderson,  which  rules  the  question  of  the 
liability  of  the  State  with  respect  to  jury  fees  and  the 
amounts  payable.  Our  conclusions  in  this  opinion  are  as 
follows  < 


1)  The  State  is  not  liable  for  any  jury 
fees  In  criminal  cases  except  only  such 
jury  fees  as  are  taxable  as  costs  pur- 
suant to  express  statutory  authorization 
In  those  cases  In  which  the  State  is 
liable  for  costs. 

2)  Members  of  the  regular  panel  of  jurors 
receive  six  dollars  per  day  for  each  day 
of  service,  and  mileage,  payable  out  of 
the  county  treasury.  No  part  of  such 
compensation  may  be  taxed  as  part  of  the 
costs. 

3)  Jurors  not  on  the  regular  panel  who 
serve  In  a particular  case  receive  six 
dollars  per  day  for  each  day  of  service 
as  jurors,  and  mileage,  also  payable  out 
of  the  county  treasury.  No  part  of  such 
compensation  may  be  taxed  as  part  of  the 
costs. 

4)  Jurors  who  are  summoned  in  any  of  the 
cases  described  in  Section  494.120,  but 
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who  do  not  serve  in  the  trial  of  such 
cases,  receive  six  dollars  per  day 
for  each  day  they  are  in  attendance 
on  the  court,  and  also  receive  mile- 
age if  they  have  traveled  at  least 
one  mile  in  obedience  to  the  summons, 
payable  out  of  the  county  treasury. 

No  part  of  such  compensation  may  be 
taxed  as  costs. 

5)  Jurors,  not  members  of  the  regular 
panel,  who  are  summoned  in  all  cases 
other  than  those  described  in  Section 
494.120  but  do  not  serve  in  the  trial 
of  the  cases,  receive  fees  in  the  sum 
of  three  dollars  per  day  for  each  day 
of  attendance.  The  fees  allowed  to 
such  Jurors  are  to  be  taxed  as  part 
of  the  costs  in  the  cases  in  which 
such  Jurors  were  summoned. 

You  will  note  that  in  the  only  situations  in  which  Jury 
fees  may  be  taxed  as  costs  and  for  which  the  State  could  be 
liable  (those  fees  coming  within  the  provisions  of  Section 
494.170  RSMo  1939)#  we  have  not  included  mileage.  In  our 
opinion.  Section  494.170  may  not  be  construed  to  allow  mile- 
age to  Jurors  who  are  summoned  and  attend  court  but  who  do 
not  serve  in  the  trial. 

In  State  v.  Williams,  92  Mo.App.  443,  the  Court  construed 
the  predecessor  of  Section  494.170  which  at  that  time,  in  the 
situations  where  it  was  applicable,  allowed  a per  diem  for 
each  Juror  attending  a trial.  The  Court  held  that  unless  the 
Juror  actually  attended  a trial,  there  was  no  warrant  in  law 
for  taxing  his  fees  as  oosts.  In  1911  this  statute,  insofar  as 
it  pertained  to  the  per  diem,  was  amended  so  that  such  Jury  fees 
are  payable  if  the  Juror  is  summoned  and  attends  court.  However, 
the  provision  in  such  statute  which  relates  to  mileage  has  re- 
mained unchanged  except  with  respect  to  the  amount  allowed. 

That  statute  still  permits  mileage  only  for  each  mile  traveled 
"in  attending  any  trial . " Inasmuch  as  such  Jurors  do  not  attend 
a trial,  but simply  attend  court,  it  would  follow,  under  the 
ruling  in  the  Williams  case,  that  mileage  may  not  be  allowed  or 
taxed  as  costs.-  We  note  that  Section  494.120  RSMo  1959#  which 
is  the  only  other  section  allowing  compensation  (in  certain 
situations)  to  Jurors  not  on  the  regular  panel  who  attend  court 
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but  do  not  serve  In  the  trial , mileage  is  expressly  allowed 
(but  only  if  the  Juror  has  traveled  at  least  one  mile)  for 
attending  court. 

Prior  opinions  of  this  office,  inconsistent  with  the 
conclusions  herein  set  forth,  have  been  withdrawn  and  should 
no  longer  be  followed. 


Very  truly  yours. 


THOMAS  F.  EAOLETON 
Attorney  Qener&l 


JNisr 


Enclosure 


JURORS : 
JURY  FEES: 
MILEAGE: 


Regular  jurors  who  are  required  to  and  who  actually 
travel  each  day  for  which  such  mileage  is  claimed 
from  their  place  of  residence  to  the  courthouse  are 
entitled  to  mileage  as  well  as  per  diem  for  each  day 
of  service  as  such  jurors. 


January  4,  1963 


3*>.  1U.  /S  < 

7U.  *09**) 


Mr.  Robtrt  Devoy 
Prosecuting  Attorney 
Linn  County 
Brookfield,  Missouri 

Dear  Mr.  Devoy* 

Reference  Is  made  to  your  request  for  an  official 
opinion  of  this  office,  which  reads  as  follows* 

"As  Prosecuting  Attorney  in  and  for 
Linn  County,  Missouri,  I wish  to  re- 
quest the  Attorney  General's  opinion 
construing  Section  494.100,  Missouri 
Revised  Statutes,  1959* 

"The  question  has  arisen  as  to  whether 
the  Circuit  Clerk  is  authorized  to 
pay  members  of  the  regular  petit  Jury 
panel  mileage  in  travelling  from  the 
Juror's  place  of  residence  to  the 
courthouse  and  return  for  each  day 
that  a trial  may  last." 

Section  494.100  RSMo  1959  states  as  follows: 

"Each  grand  and  petit  Juror  on  the 
regular  panel  shall  receive  six 
dollars  per  day,  for  every  day  he 
may  actually  serve  aB  such,  and 
seven  cents  for  every  mile  he  may 
necessarily  travel  going  from  his 
place  of  residence  to  the  courthouse 
and  returning  to  the  same,  to  be 
paid  out  of  the  county  treasury." 

The  foregoing  statute  fixes  the  compensation  of  regular 
Jurors  at  a fixed  rate  per  day,  plus  mileage.  Mileage  is 
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paid  only  for  the  number  of  miles  "necessarily  traveled. " 

The  word  "necessarily"  In  this  context  has  reference  to  the 
number  of  miles  it  Is  necessary  to  travel  by  the  most 
practicable  and  usually  traveled  route,  yerguson  C.  Me Par la 
Lumber  Co . v , John  Tlede  a Co . , 130  Mo.App.  109  SW  8567 

As  so  understood,  however,  mileage  constitutes  a portion  of 
the  Juror's  compensation. 

It  is  a familiar  rule  or  statutory  construction  that  all 
words  in  a statute  be  given  effect,  where  possible.  In  order 
to  effectuate  the  legislative  intent.  The  language  of  Section 
494.100  evidences  the  legislative  Intent  to  compensate  regular 
Jurors  for  every  day  they  "actually  serve  as  such."  For  each 
such  day,  a juror  is  to  receive  cosgiensatlan  at  the  fixed  rate 
of  six  dollars  per  day  and  mileage.  The  statute  plainly  pro- 
vides that  both  elements  of  the  Juror's  compensation  shall  be 
paid  "for  every  day  he  may  actually  serve  as  such."  These 
words  dearly  apply  to  mileage  as  well  as  to  per  diem.  Other- 
wise, the  words  per  day"  would  serve  no  purpose  and  would 
constitute  surplusage. 


COHCLPSIOlf. 

It  Is  our  opinion  that  regular  Jurors  who  are  required 
to  and  who  aotually  travel  each  day  for  which  such  mileage  Is 
claimed  from  their  place  of  residence  to  the  courthouse  are 
entitled  to  stUeage  as  well  as  per  diem  for  each  day  of  service 
as  such  jurors. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Joseph  Nessenfeld. 


Very  truly  yours. 


JMtsr 


THOMAS  F.  EAGLETON 
Attorney  General 


POINT  SYSTEM: 

DRIVER'S  LICENSE: 

DRIVING  WHILE  INTOXICATED: 
FELONY: 

CRIMINAL  LAW 
MOTOR  VEHICLES: 


Under  Seotion  302.302.(7),  RSMo  Cum. 
Supp.  1961,  12  points  may  be  assessed 
only  in  those  cases  where  an  Individual 
has  been  oonvlcted  of  driving  under 
Influence  of  intoxicating  liquors  in 
violation  of  Sections  564.420,  564.430 
and  564.440,  RSMo  1959. 
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OPINION  NO.  10 


Honorable  John  K.  Leopard 
Proaeoutlng  Attorney 
Daviess  County 
Oallatin,  Missouri 

Dear  Mr.  Leopards 


FI  LED 

mJ 


This  Is  in  reply  to  your  opinion  request  in  which 
you  state  1 


nI  have  been  requested  by  the  Magistrate 
of  this  oounty  to  write  to  your  offioe  for 
an  opinion  concerning  the  interpretation 
of  Seetlon  302.302  (l)  (7).  Laws  I96I. 

This  section  requires  the  assessment  of 
points  after  convictions  of  trafflo 
violations,  and  the  applleable  part 
reads  as  follows: 

"'(7)  Driving  under  tho  influence  of 

Intoxicating  liquor  or  narootlo  drugs 

In  violation  of  state  law 12  points1 

"The  specific  question  on  which  the 
opinion  is  requested  is  as  follows: 

Whether  or  not  such  provision  requires 
a conviction  of  a felony  under  Seotion 
564.440  before  12  points  may  be  assessed, 
or  whether  or  not  s\ioh  12  points  may  be 
assessed  on  a conviction  of  oareless  and 
imprudent  driving  or  on  a oonviotlon  of 
any  other  moving  traffic  violation  where 
the  evidence  shows  the  defendant  to  have 
been  driving  under  the  influence  of  in- 
toxicating liquor. 

"Section  302.302,  supra,  requires  that  the 
defendant  be  driving  'under  tho  lnflucnoe 
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of  intoxicating  liquor, * while  Section 
564,440  requires  that  the  defendant  be 
operating  a motor  vehicle  'while  in  an 
Intoxicated  condition.'  It  would  appear 
that  a person  could  be  'under  the  influ- 
ence* and  yet  not  be  'in  an  intoxicated 
condition, * and  that  is  the  reason  why 
your  opinion  is  requested.” 

Section  302.302,  RSMo  1961  Cumulative  Supplement, 
states  in  parti 

"1.  The  director  of  revenue  shall 
put  into  effect  a point  system  for  the 
suspension  and  revocation  of  chauffeurs' 
and  operators'  lioenses.  Points  shall 
be  assessed  only  after  a conviction  or 
forfeiture  of  collateral.  The  initial 
point  value  is  as  follows: 


”(7)  Driving  under  the  influence  of 
intoxicating  liquor  or  narcotic  drugs 
In  violation  of  state  law.. ..12  points 
In  violation  of  a county  or  municipal 
ordinance 6 points". 

This  section  specifically  provides  that  twelve  points  be 
assessed  for  the  violation  of  state  law  and  six  points  for 
the  violation  of  a county  or  municipal  ordinance  of  driving 
under  the  influence  of  intoxicating  liquor. 

Section  302.302  does  not  create  a new  criminal  offense 
but  designates  points  to  be  assessed  for  violations  of 
other  statutes. 

The  language  of  this  section  clearly  indicates  that 
the  legislature  intended  these  respective  points  to  be 
assessed  upon  conviction  of  a particular  offense,  to-wlti 
driving  a vehicle  while  under  the  Influence  of  intoxicating 
liquor. 

The  only  state  statutes  regarding  this  particular 
type  of  offense  to  be  found  in  the  Missouri  statutes 
are  Sections  564.420,  564.430,  and  564.440,  RSMo  1959, 
which  state: 

564.420  - "Every  person  who,  whilst 
actually  employed  in  driving  any  stage. 
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coach,  wagon,  omnibus,  hack  or  other 
vehicle,  shall  be  Intoxicated  to  such 
a degree  as  to  endanger  the  safety  of 
any  person  therein,  shall  be  deemed 
guilty  of  a misdemeanor,  and  shall 
upon  conviction  be  punished  by  fine 
not  less  than  twenty  nor  more  than 
one  hundred  dollars." 

564.430  - "Every  person  who,  whilst 
actually  employed  in  discharging  the 
duties  of  a pilot  or  engineer  on  any 
steamboat,  or  of  an  engineer  or 
conductor  on  any  railroad  engine,  car 
or  train  of  cars,  or  of  a motorman  or 
conductor  on  any  electric  car  or  car 
moved  or  propelled  by  any  other  power, 
shall  be  intoxicated,  shall,  upon 
conviction,  be  punished  by  imprison- 
ment in  the  penitentiary  not  exceeding 
three  years  or  in  the  county  jail  not 
exceeding  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars." 

564.440  - " No  person  shall  operate  a 
motor  vehicle  while  in  an  intoxicated 
condition,  or  when  under  the  influence 
of  drugs. 

A review  of  Section  302.302,  RSHo  1961  Cumulative 
Supplement,  discloses  that  the  legislature  enumerated  the 
points  to  be  assessed  by  the  Director  of  R venue  against 
an  individual  driver  who  had  been  convicted  of  certain 
specific  offenses. 

Because  of  the  specificity  of  the  offenses  listed  in 
said  section,  and  the  fact  that  the  section  differentiated 
in  the  amount  of  points  to  be  assessed  for  a conviction  of 
state  and  county  or  municipal  violations  of  the  particular 
offense  of  "driving  under  the  influence  of  intoxicating 
liquor  or  narcotic  drugs, " the  legislature  must  necessarily 
have  had  in  mind  the  convictions  under  Sections  564.420, 
564.430  or  564.440,  RSMo  1959. 

In  addition,  authority  is  to  be  found  which  provides 
that  the  phrase  "under  the  influence  of  intoxicating  liquor" 
and  "in  an  Intoxicated  condition"  are  substantially  synony- 
mous. 
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In  State  v.  Dudley,  159  La.  872,  106  So.  364,  the 
Louisiana  court,  in  holding  that  the  teirn  "under  the  in- 
fluence of  intoxicating  liquor"  contained  In  a city  ordi- 
nance making  it  unlawful  to  drive  a motor  vehicle  upon 
the  streets  rhile  under  the  influence  of  intoxicating 
liquor  was  exactly  synonymous  with  the  term  "in  an  intoxi- 
cated condition"  used  in  a state  statute  of  similar  de- 
sign, stated  t 

"And  we  are  of  the  opinion  that  the 
term  ‘under  the  influence  of  liquor* 
has  a well-recognised  meaning  with 
every  one,  which  is  exactly  synonymous 
with  the  term  *in  an  intoxicated 
condition* . " 

In  Holley  v.  State,  25  Ala.  App.  260,  144  So.  535,  the 
Alabama  Court  of  Appeals  affirmed  a conviction  notwithstanding 
the  fact  that  the  affidavit  filed  in  common  pleas  court 
charged  defendant  with  driving  an  automobile  "while  intoxi- 
cated, " whereas  the  information  filed  on  appeal  in  the  circuit 
court  charged  the  defendant  with  driving  a vehiole  on  the 
highway  while  "being  under  influence  of  intoxicating  liquors. " 

In  stating  that  there  was  no  variance  between  the 
terms,  the  Court  stated* 

"The  argument  la  made  that  there  is 
a material  substantial  difference 
between  'being  under  the  influence 
of  intoxicating  liquors*  and  'being 
intoxicated'.  The  difference  is 
that  of'Tweedle  dee  and  Tweedle  dura*. 

If  a man  is  under  the  influence  of 
intoxicating  liquors,  he  is  intoxi- 
cated, and,  if  he  is  intoxicated 
within  the  meaning  of  this  statute,  he 
is  under  the  influence  of  intoxicating 
liquor. " 


CONCIUSIOH 

In  order  to  assess  twelve  points  for  a conviction  of 
"driving  under  the  influence  of  intoxicating  liquor  or 
narcotic  drugs"  in  violation  of  state  statutes  as  provided 
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in  Section  302. 302 , RSMo  1961  Cumulative  Supplement,  one 
must  be  convicted  under  Sections  564.420,  564.430  or 
564.440,  RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  George  W.  Draper, II. 

Very  truly  yours. 


mmrrrwnsm 

Attorney  General 


A comity  is  authorized  to  i3sue  bonds  md  purchase 
a nursing  home  owned  and  operated  by  townships 
within  the  county.  The  county  may  issue  bonds  for 
the  construction  and  equipment  of  additions  to  the 
nursing  home.  The  townships  have  authority  to 
sell  the  nursing  home.  The  townships  are  obligated 
to  pay  the  bonds  issued  by  the  townships  for  the 
original  purchase  and  construction  of  the  nursing 
hone. 

OPINION  NO.  11 


May  29,  1963 


Honorable  J.  W.  Colley 
Prosecuting  Attorney 
Dade  County 
Greenfield,  Missouri 

Dear  Mr,  Colley: 

Your  request  for  an  official  opinion  reads: 

The  County  Court  of  Dade  County  has 
asked  me  to  write  you  for  an  opinion 
on  ne  following  proposition: 

Dade  County  Is  a Township  organization 
and  about  2 years  ago  the  townships  of 
Lockwood  and  Smith  voted  a $30,000.00 
bond  issue  and  erected  tne  Good  Shepherd 
Rest  Home.  They  were  assisted  financially 
by  John  C.  Maybee  and  the  Hill  - Burton 
Fund. 

They  now  have  a plan  to  enlarge  the 
building  and  apparently  the  John  C. 

Maybee  Foundation  of  Tulsa,  Oklahoma, 
la  now  willing  to  assist  In  the  expense 
of  the  addition  to  the  building.  The 
Hill  - Burton  fund  is  also  willing  to 
assist  In  this  construction. 

The  County  Court  wishes  to  know  if 
county  wide  bonds  can  be  voted  and  the 
money  used,  first  - to  pay  the  present 
bonds  owed  by  Smith  and  Lookwood  Town- 
ships and  second  - to  pay  for  the  con- 
struction of  the  additional  spaee  as 
needed. 


NURSING  HOMES: 
BONDS: 
TOWNSHIPS: 
COUNTIES: 
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'When  the  Qood  Shepherd  Rest  Home  was 
established  and  the  bonds  voted  only 
two  townships  in  Dade  County  participated. 

This  was  done  under  Sec.  205.375  which 
was  amended  so  that  the  townships  could 
legally  operate  a rest  home.'' 

In  your  opinion  request,  you  refer  to  Section  205.375* 

RSMo,  and  we  quote  a portion  of  that  section  as  follows: 

'2.  The  county  court  of  any  county  or 
the  township  board  of  any  township  may 
acquire  land  to  be  used  as  sites  for, 
construct  and  equip  nursing  homes  and 
may  contract  for  materials,  supplies, 
and  services  necessary  to  carry  out  such 
purposes. 

"3.  Po r the  purpose  of  providing  funds 
for  the  construction  and  equipment  of 
nursing  homes  the  county  courts  or  town- 
ship boards  may  issue  bonds  as  authorized 
by  the  general  law  governing  the  incurring 
of  indebtedness  by  counties,  or  may  provide 
for  the  issuance  and  payment  of  revenue 
bonds  in  the  manner  provided  by  and  in 
all  respects  subject  to  chapter  176,  RSMo, 
which  provides  for  the  issuance  of  revenue 
bonds  of  state  educational  institutions.” 

In  your  request  you  state  that  the  townships  of  Lockwood 
and  Smith  voted  a $50,000.00  bond  issue  and  erected  the  Good 
Shepherd  Rest  Home.  We  assume  that  these  are  general  obligation 
bonds  rather  than  revenue  bonds.  Such  general  obligation  bonds 
are  an  indebtedness  of  Lockwood  and  Smith  townships  which  voted 
and  Issued  them.  Assuming  that  the  bonds  were  validly  issued, 
Lockwood  and  Smith  townships  are  obligated  to  pay  them.  They 
are  obligations  of  the  townships  and  of  the  townships  alone, 
and  we  know  of  no  statutory  authority  or  method  of  shifting 
the  responsibility  for  the  payment  of  this  obligation  from 
Lockwood  and  Smith  townships  to  Dade  County.  The  first  part 
of  your  question  is  whether  funds  from  bonds  voted  and  issued 
by  the  county  can  be  used  to  pay  the  present  bonds  owed  by 
Smith  and  Lockwood  townships.  You  do  not  give  any  Information 
concerning  the  procedures,  methods  or  mechanics  involved  in 
the  payment  of  the  township  bonds  by  the  county.  In  subsequent 
correspondence  you  Indicated  that  Smith  and  Lockwood  townships 
will  sell  the  Good  Shepherd  Rest  Home  to  Dade  County.  We  first 
deal  with  the  authority  of  such  a sale  and  purchase. 
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In  regard  to  the  authority  of  Lockwood  and  Smith  town- 
ships to  sell  the  Oood  Shepherd  Rest  Home  to  Dade  County, 
we  call  your  attention  to  Section  65.270#  RSMo,  which  reads 
as  follows: 

"No  township  shall  possess  any  corporate 
powers,  except  such  as  are  enumerated  or 
granted  by  this  chapter,  or  shall  be  speci- 
ally given  by  law,  or  shall  be  necessary 
to  the  exercise  of  the  powers  so  enumerated 
or  granted.” 

In  view  of  this  section.  It  Is  essential  that  Lockwood 
and  Smith  townships  have  specific  statutory  authority  for 
the  sale  of  the  Good  Shepherd  Rest  Home.  The  only  statute 
we  have  found  which  can  be  construed  to  give  such  authority 
Is  Section  65.260,  RSMo,  which  provides  that  each  township 
shall  have  power  and  capacities: 

"(4)  To  make  such  orders  for  the  disposition, 
regulation  or  use  of  its  corporate  property 
as  may  be  conducive  to  the  interest  of  the 
Inhabitants  thereof." 

It  is  our  opinion  that  this  la  sufficient  authority  for 
the  sale  of  the  Good  Shepherd  Rest  Home  by  Lockwood  and  Smith 
townships  to  Dade  County  If  such  disposition  Is  conducive 
to  the  interest  of  the  inhabitants  of  the  townships. 

Dade  County  haB  statutory  authority  to  purchase  the  Good 
Shepherd  Rest  Home.  The  county  court  is  authorized  by  Section 
205.375#  RSMo,  to: 

"(2)  . . . acquire  land  to  be  used  as 

sites  for  [nursing  homes] 

Land”  has  been  given  the  common-law  definition  in  Mis- 
souri whieh  "includes  all  buildings  of  a permanent  nature 
standing  thereon"  as  well  as  the  land.  Union  Central  Life 
Insurance  Co.  v.  Tillery,  152  Mo.  421,  54  3.W.  220.  Bituminous 
Casualty  Corp.  v.  Valan and  Wells  (Mo.  App.),  170  SW2d  Ilf. 

‘Site’  is  defined  in  Webster's  New  International  Dictionary, 
3rd  Edition,  as:  "2(a)  the  local  position  of  building,  town, 
monument,  or  similar  work  either  constructed  or  to  be  constructed; 
(b)  a space  of  ground  occupied  or  to  be  occupied  as  a building." 
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"Land*  and  "site",  then*  Include  both  the  land  and  the 
buildings  thereon*  so  that  under  the  most  liberal  construction 
of  the  phrase  M acquire  land  to  be  used  as  sites  for”,  the 
county  court  may  acquire  land  with  buildings  thereon  for  the 
purpose  of  establishing  a nursing  home. 

In  addition  the  general  statutes  give  county  courts  power 
to  acquire  land.  Section  49.270,  HSMo  1959*  provides: 

"The  said  court  shall  have  . . . power 
and  authority  to  purchase*  lease  or 
receive  by  donation  any  property*  real 
or  perBonal,  for  the  use  and  benefit  of 
the  county;  ♦ * (Underscoring  ours) 

As  a nursing  home  is  for  the  use  and  benefit  of  the 
county*  the  county  court  may  acquire  land  therefor  by  purchase* 
lease  or  by  donation. 

We  assume  that  the  bonds  to  be  voted  by  Dade  County  are 
general  obligation  bonds  rather  than  revenue  bonds  and  therefore 
this  opinion  is  limited  to  the  issuance  of  general  obligation 
bondB  and  we  are  not  making  any  ruling  relative  to  the  use  of 
revenue  bonds. 

Issuance  of  general  obligation  bonds  by  a county  and 
Indebtedness  of  a county  are  covered  by  Article  VI*  Section 
26(a)*  26(b)*  and  26(c)*  Missouri  Constitution  1945*  and 
by  Chapter  108,  RSMo  1959.  Sections  108.010  and  108.020, 

RSMo  195 9,  provide: 

"108.010.  Any  county  in  this  state,  by 
vote  of  two-thirds  of  the  qualified  electors 
thereof  voting  thereon*  may  become  indebted 
in  an  amount  exceeding  in  any  year  the  in- 
come and  revenue  provided  for  such  year  plus 
any  unencumbered  balances  from  previous  years; 
provided  such  Indebtedness  shall  not  exceed 
five  per  cent  of  the  value  of  taxable  tangible 
property  therein  as  shown  by  the  last  completed 
assessment  for  state  and  county  purposes. 

”108.020.  Any  county  in  this  state*  by 
vote  of  two-thirds  of  the  qualified  electors 
thereof  voting  thereon*  may  incur  an  indebted- 
ness for  county  purposes  in  addition  to  that 
authorized  in  section  106.010  not  to  exceed 
five  per  cent  of  the  taxable  tangible  property 
shown  as  provided  in  said  section.” 
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Under  these  provisions  a county  may  incur  an  indebtedness 
for  county  purposes  not  to  exceed  ten  per  cent  of  the  value 
of  the  taxable  tangible  property  shown  at  last  completed 
assessment  for  county  purposes.  It  would  be  necessary  to 
determine  that  the  amount  to  be  expended  in  the  acquisition 
of  the  land  and  buildings  will  not  exceed  this  limit  before 
the  Indebtedness  may  be  Incurred  to  acquire  such  land  and 
buildings. 

The  conclusions  we  have  reached  thus  far  are  that  Lock- 
wood  and  Smith  townships  have  authority  to  sell  the  Good 
Shepherd  Rest  Home  to  Dade  County  and  Dade  County  has  authority 
to  purchase  the  Good  Shepherd  Rest  Home  from  Lockwood  and 
Smith  townships.  Lockwood  and  Smith  townships  will  still 
be  obligated  to  pay  the  bonds  issued  by  the  townships,  the 
proceeds  of  which  were  used  to  purchase  and  construct  the 
Good  Shepherd  Rest  Home.  Dade  County  has  authority  to  issue 
county-wide  bonds  and  use  the  proceeds  for  the  purchase  of 
the  Good  Shepherd  Rest  Home,  tfe  do  not  make  any  ruling  con- 
cerning the  procedures,  mechanics  or  other  financial  arrange- 
ments which  may  be  involved  in  the  sale  or  purchase. 

In  the  absence  of  specific  facts  on  the  exact  methods 
and  procedures  by  which  the  money  from  the  county  bonds  is 
to  be  used  to  pay  the  present  bonds  owed  by  Smith  and  Lock- 
wood  townships,  we  are  unable  to  give  an  opinion  as  to  t heir 
validity  and  the  conclusions  we  have  reached  and  stated  above 
must  suffice  as  an  opinion  on  the  first  part  of  your  question. 

In  answer  to  the  second  part  of  your  question  we  are  of 
the  opinion  that  the  county  court  may  issue  county-wide  bonds 
to  pay  for  the  construction  of  additional  space  for  the  nursing 
home.  Authority  for  this  is  found  in  Section  205.375*  supra, 
which  provides: 

"3.  For  the  purpose  of  providing  funds  for 
the  construction  and  equipment  of  nursing 
home 8 the  county  courts  or  township  boards 
may  issue  bonds  as  authorized  by  the  general 
law  governing  the  incurring  of  indebtedness 
by  counties,  or  may  provide  for  the  issuance 
and  payment  of  revenue  bonds  in  the  manner 
provided  by  and  in  all  respects  subject  to 
chapter  17o,  RSMo,  which  provides  for  the 
issuance  of  revenue  bonds  of  state  educational 
Institutions. " 
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By  this  subsection,  funds  for  the  construction  and  equipment 
of  nursing  homes  may  be  provided  by  the  issuance  of  general 
obligation  bonds  under  the  general  law  regulating  the  Incurring 
of  Indebtedness,  and  subject  to  the  limitation  of  the  consti- 
tution and  statutes.  In  our  opinion  this  Includes  the  con- 
struction and  equipment  of  such  additions  to  the  nursing  home. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  Lockwood 
and  Smith  townships  may  sell  and  Dade  County  may  purchase  the 
Good  Shepherd  Rest  Home.  Lookwood  and  Smith  townships  are  obli- 
gated to  pay  the  bonds  issued  by  those  townships  for  the  original 
purchase  and  construction  of  the  Good  Shepherd  Rest  Home.  Dade 
County  is  authorized  to  issue  county-wide  bonds  and  use  the 
proceeds  for  the  purchase  of  the  (food  Shepherd  Rest  Home.  Dade 
County  may  issue  general  Indebtedness  bonds  and  use  the  proceeds 
for  the  construction  and  equipment  of  additions  to  the  Good 
Shepherd  Rest  Home. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Wayne  V.  Waldo. 

Yours  very  truly. 


TlEHJgg.  BAGLgfM 

Attorney  General 


wwwiit!  Jh 


SCHOOL  RECORDS: 
MUNICIPAL  CORPORATIONS: 
CONTRACTS : 

PUBLIC  RECORDS: 

RECORDS : 


School  districts  may  be  tr-  R 
"Municipal  Corporations".  Records  and 
contracts  required  by  statute  to  be 
kept  by  school  districts  are  within  the 
scope  and  effect  of  Sections  109. 180 
and  109.190  RSMo.  Cum.  Sup.  1961,  and 
are  open  to  inspection  at  all  reason- 
able times.  Records  required  to  be 
maintained  by  statute  are  "public  records 


OPINION  NO.  205  (1962) 

February  5,  1963  OPINION  NO.  12  (1963) 


Honorable  Loicen  0.  Boyd 
Prosecuting  Attorney 
Worth  County 
Grant  City,  Missouri 


Dear  Mr.  Boyd: 

This  opinion  is  In  answer  to  your  inquiry,  which 
is  stated  as  follows: 

"Does  the  public  or  a taxpayer  of  a 
reorganized  school  district  have  the 
right  to  inspect  the  minutes  of  a 
regular  or  special  meeting  of  the 
Board  of  Education?  May  the  specific 
contracts  or  actions  of  the  Board  of 
Education  be  withheld  from  inspection 
by  an  interested  taxpayer?" 

You  have  stated  that  this  is  a reorganized  school 
district.  In  this  regard  it  must  be  pointed  out  that 
the  Missouri  statutes  list  only  four  classifications 
of  schools  in  Missouri.  They  are  classified  as  follows 
by  Section  I65.OIO,  RSMo  1959* 

"The  public  school  districts  organized 
under  any  of  the  laws  of  this  state 
are  hereby  classified  as  follows: 

"(l)  All  districts  having  only  three 
directors  are  common  school  districts; 

"(2)  All  districts  outside  of  incor- 
porated cities,  towns  and  villages, 
which  are  governed  by  six  directors 
are  consolidated  school  districts; 


"(3)  All  districts  governed  by  six 
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directors  and  In  which  la  located 
any  city  of  the  fourth  class,  any 
city  organized  under  a special 
charter  which  has  less  than  one 
thousand  Inhabitants,  or  any  town 
or  village,  are  town  school  dis- 
tricts; and 

"(4)  All  districts  in  which  Is 
located  any  city  of  the  first, 
second  or  third  class,  or  any  city 
organized  under  a constitutional 
charter  or  under  a special  charter, 
which  has  one  thousand  but  not  more 
than  three  hundred  thousand  inhabi- 
tants, are  city  school  districts." 

Therefore,  a reorganized  school  district,  which  by  Section 
165.687,  RSMo  1959#  Is  organized  as  a six-director  dis- 
trict, must  be  classified  under  subsection  2,  3 or  4 of 
Section  I65.OIO  and  be  governed  by  the  statutes  applicable 
to  them.  Further,  as  stated  In  State  ex  rel  Reorganized 
School  District  of  Jackson  County  vs.  Holmes,  360  No. 

904,  231  S.W.  2d  185,  the  statutes  governing  six-director 
districts  must  be  construed  in  connection  with  the  general 
school  laws  of  the  State  of  Missouri. 

The  primary  records  and  contracts  required  of  school 
districts  within  the  State  of  Missouri  are  set  out  by  the 
following  statutes: 

Section  165.213,  provides  for  the  organization  of  the 
board  of  directors,  the  appointment  of  the  various  officers 
of  the  board,  and  that  the  clerk  shall  keep  a correct 
proceeding  of  all  meetings  of  the  board; 

Section  165.220,  sets  out  in  detail  the  duties  of 
the  clerk  of  the  school  district; 

Section  165.273,  provides  for  the  manner  of  consoli- 
dation of  school  districts  and  of  the  notices  which  are 
required  thereunder; 

Section  165.320,  provides  for  the  organization  of 
the  board  and  the  duties  of  the  officers  in  six-director 
districts  and  provides  that  the  duties  of  the  secretary 
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or  clerk  shall  be  the  sane  duties  as  those  set  forth  for 
other  districts  as  enumerated  in  Section  165.220,  and 
other  sections  concerning  common  school  districts; 

Section  165.237#  provides  that  the  clerk  shall  keep 
certain  records  which  must  be  furnished  to  the  county 
clerk  and  the  county  superintendent; 

Section  163.140,  provides  for  an  audit  report  which 
must  be  made  public; 

Sections  432.070  and  432.080  provide  the  manner  in 
which  a school  district  must  execute  contracts  and  that 
duplicate  copies  of  every  contract  which  is  entered  into 
by  a school  district  must  be  filed  in  the  office  of  the 
county  clerk  or  in  such  office  or  with  such  officer  of  the 
school  district  or  other  municipal  corporation  as  may  be 
charged  with  the  keeping  of  the  contract. 

The  above  list  is  not  intended  to  be  all  inclusive, 
however,  the  above  sections  are  the  main  statutes  concern- 
ing records  and  contracts  of  school  districts  which  are 
required  to  be  maintained,  and  we  must  now  determine  if 
any  of  the  above  records  and  contracts  are  open  to  inspec- 
tion by  the  general  public. 

In  regard  to  what  may  be  termed  public  records#  Senate 
Bill  284,  71et  General  Assembly,  enacted  in  1961  as 
Sections  109. 180  and  109.190,  provide  as  follows: 

’’Section  1.  Except  as  otherwise  provided 
by  law,  all  state,  county  and  municipal 
re cords  kept  pursuant  to  statute  or 
ordinance  shall  at  all  reasonable  times 
be  open  for  a personal  inspection  by  any 
citizen  of  Missouri,  and  those  in  charge 
of  the  records  shall  not  refuse  the 
privilege  to  any  citizen.  Any  official 
who  violates  the  provisions  of  this 
section  shall  be  subject  to  removal  or 
impeachment  and  in  addition  shall  be 
deemed  guilty  of  a misdemeanor  and  upon 
conviction  shall  be  punished  by  a fine 
not  exceeding  one  hundred  dollars,  or  by 
confinement  in  the  county  Jail  not 
exceeding  ninety  days,  or  by  both  the 
fine  and  the  confinement. 
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"Section  2.  In  all  cases  where  the  public 
or  any  person  Interested  has  a right  to 
Inspect  or  take  extracts  or  make  copies 
from  any  public  records.  Instruments  or 
documents,  any  person  has  the  right  of 
access  to  the  records,  documents  or 
Instruments  for  the  purpose  of  making 
photographs  of  them  while  in  the  possession, 
custody  and  control  of  the  lawful  custodian 
thereof  or  his  authorised  deputy.  The  work 
shall  be  done  under  the  supervision  of  the 
lawful  custodian  of  the  records  who  may 
adopt  and  enforce  reasonable  rules  governing 
the  work.  The  work  shall,  where  possible, 
be  done  in  the  room  where  the  records, 
documents  cr  Instruments  are  by  law  kept, 
but  If  that  Is  impossible  or  Impracticable, 
the  work  shall  be  done  In  another  room  or 
place  as  nearly  adjacent  to  the  place  of 
custody  as  possible  to  be  determined 
by  the  custodian  of  the  records.  While 
the  work  authorized  herein  is  in  progress, 
the  lawful  custodian  of  the  records  may 
charge  the  person  desiring  to  make  the 
photographs  a reasonable  rate  for  his 
services  or  for  the  services  of  a deputy 
to  supervise  the  work  and  for  the  use  of  the 
room  or  place  where  the  work  is  done." 

From  a reading  of  this  statute  It  may  be  seen  that  if  school 
district  records  and  contracts  may  be  said  to  be  either 
state,  county  or  municipal  records  kept  pursuant  to  the 
statute,  they  are  then  such  records  as  are  contemplated 
by  Senate  Bill  234,  71st  General  Assembly,  enacted  1961, 
and  are  open  to  personal  Inspection  at  any  reasonable 
time  by  citizens  of  the  State  of  Missouri. 

However,  before  even  considering  the  effects  of 
Senate  Bill  234,  71st  General  Assembly,  It  Is  our  opinion 
that  the  records  and  contracts  required  to  be  kept  by 
statute  are  public  records  and  are  available  for  Inspec- 
tion. 


The  1943  case  of  State  ex  rel  Kavanaugh  vs.  Henderson, 
169  S.W.  2d  369,  In  speaking  of  records  required  to  be 
kept  by  statute  held  that  when  any  record  was  required 
to  be  kept  It  became  a public  record  and  open  to  Inspec- 
tion. It  is  there  stated,  l.c.  392: 
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"In  all  Instances  where,  by  law  or 
regulation,  a document  is  required  to 
be  filed  In  a public  office.  It  is  a 
public  record  and  the  public  has  a right 
to  inspect  it.  53  Corpus  Juris,  Section 
1,  Pages  604  and  605;  Clement  v.  Oraham, 

7o  Vt.  290,  63  A.  1^.  Ann.Cas.  1913®, 

1208;  Robison  v.  Fishback,  175  Ind.  132, 

93  N.E.  666,  L.R.A.  1917B,  1179,  Ann.Cas. 

1913B,  1271 ; State  ex  rel.  Eggers  v. 

Brown,  3*5  Mo.  430,  134  S.W.  2d  23." 

To  the  same  effect  is  the  case  of  Disabled  Police  Veterans 

Club  vs.  Long,  279  S.W.  2d  220,  where  it  is  stated,  l.c. 

223 1 

"[6]  Independently  of  statute  the  term 
public  records  covers  not  only  papers 
expressly  required  to  be  kept  by  a public 
officer  but  all  written  memorials  made  by 
a public  officer  within  his  authority 
where  such  writings  constitute  a convenient, 
appropriate  or  customary  method  of  dis- 
charging the  duties  of  the  office.  Interna- 
tional Union,  etc.  v.  Ooodlng,  251  Vis. 

362,  29  N. W.2d  730,  735;  Conover  v.  Board 
of  Education,  etc.,  1 Utah  2d  375,  267  P. 

2d  768,  77l;  People  v.  Shaw,  17  Cal.  2d 
778,  112  P.  2d  241,  259. 

" [7 ] Generally,  any  writing  or  document 
constituting  a public  record  is  subject  to 
inspection  by  the  public.  State  ex  rel. 
Kavanaugh  v.  Henderson,  supra.  Nor  is  it 
essential  that  the  inspection  of  public 
records  be  limited  to  persons  who  have  some 
legal  interest  to  be  subserved  by  the 
inspection.  Neither  does  it  detract  from 
the  right  to  inspect  public  records  that 
it  is  done  for  others  for  compensation. 

State  ex  rel.  Eggers  v.  Brown,  etc.,  345 
Mo.  430,  134  S.W. 2d  28.  And  the  right  to 
inspect  carries  with  it  the  right  to  make 
copies.  State  ex  rel.  Conran  v.  Williams, 

96  Mo.  13,  19#  8 S.W.  771. 

"[8]  This  right  to  inspect  and  to  copy 
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public  records  Is  not  an  unlimited  right. 

It  is  subject  to  such  reasonable  regula- 
tions as  may  be  imposed  to  prevent  undue 
interference  with  the  proper  functioning 
of  the  public  officials  involved.  State 
ex  rel.  Eggers  v.  Brown,  supra." 

In  Missouri  as  early  as  1888  our  Supreme  Court  in 
the  case  of  State  ex  rel  Conran  vs.  Williams,  9 6 Mo.  13# 

7 S.W.  771,  held  that  any  record  required  to  be  kept  was 
a public  record  and  thereby  open  to  inspection  by  the 
public.  Prom  other  jurisdictions  we  find  the  case  of 
Conover  vs.  Board  of  Education  of  Nebo  School  District 
(195*0*  267  P.  2d  768,  which  held  that  the  minutes  of  a 
school  board  meeting  were  public  records  and  open  to 
public  inspection,  stating  therein, after  citing  authori- 
ties to  the  contrary,  at  l.c.  770 1 

"*  * * We  believe,  however,  that  the  more 
pertinent  cases  are  found  in  a long  line 
holding  that  whenever  a written  record  of 
a transaction  of  a public  officer  in  his 
office  is  a convenient  and  appropriate 
mode  of  discharging  the  duties  of  his 
office,  and  is  kept  by  him  as  such,  whether 
required  by  express  provisions  of  law  or 
not,  such  a record  is  a public  record.*  * *" 

The  court  then  continued,  at  l.c.  771* 

"The  truth  about  official  acts  of  public 
servants  always  should  be  displayed  in 
the  public  market  place,  subject  to  public 
appraisal  * * *" 

Although  there  are  cases  to  the  contrary,  it  is  be- 
lieved that  the  above  cases  present  the  sounder  view  and 
in  light  of  the  right  of  the  general  public  to  know  the 
actions  of  their  public  officials  the  records  and  contracts 
required  by  statute  to  be  maintained  by  a school  district 
are  public  records  and  as  such  the  public  has  the  right 
to  inspect  them,  which  right  includes  the  privilege  to 
copy  them  subject  to  reasonable  regulations  of  the  offi- 
cial custodian. 

Having  determined  that  the  records  and  contracts  re- 
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quired  by  statute  to  be  kept  by  school  districts , are 
public  records  and  subject  to  Inspection  by  the  public, 
we  must  now  determine  if  they  are  such  records  and  con- 
tracts as  contemplated  by  Section  109. 180  and  109.190, 

RSMo.  Cum.  Supp.  1961,  and  in  this  regard  we  must  deter- 
mine whether  these  records  and  contracts  may  be  rightly 
termed  state,  county  or  municipal  records.  To  do  this 
It  Is  first  necessary  to  determine  the  status  of  school 
districts,  for  the  answer  to  their  status  will  determine 
whether  their  records  come  within  the  purview  of  the  above 
statute. 

It  is  stated  in  the  case  of  State  ex  inf  McKit trick 
vs.  Whittle,  333  Mo.  705#  63  S.W.  2d  100,  l.c.  102.  citing 
City  of  Edina  to  use  vs.  School  District,  305  Mo.  452,  276 
S.W.  112,  l.c.  115 » 

"'Under  the  Constitution  of  1875,  the 
public  schools  have  been  intrenched  as 
a part  of  the  state  government  and  it 
is  thoroughly  established  that  they 
are  an  arm  of  that  government  and 
perform  a public  or  governmental 
function  and  not  a special  corporate 
or  administrative  duty.  They  are 
purely  public  corporations,  as  has 
always  been  held  of  counties  in  this 
state. ' " 

It  is  evident  from  this  statement  and  from  numerous 
other  early  Missouri  cases  that  a school  district  has  for 
a long  period  of  time  been  classed  as  a quasi-public  or 
governmental  corporation.  It  may  be  termed  a civil  sub- 
division of  the  state  which  is  formed  for  the  purpose  of 
aiding  in  the  governmental  function  of  the  education  of 
our  children. 

While  there  are  many  older  cases  in  Missouri  which 
hold  that  a school  district  is  not  a "municipality"  or  a 
"municipal  corporation"  it  is  believed  that  the  more  realis- 
tic and  better  view  is  that  set  forth  in  Laret  Investment 
Company  vs.  Dickmann,  345  Mo.  449,  134  S.W.  2d  65,  wherein 
it  is  stated,  l.c.  63: 

"The  term  Municipal  corporation'  is 
sometimes  used  in  a strict  sense  to 
designate  a corporation  possessing  some 
specified  power  of  local  government. 

In  a broader  sense  it  includes  public, 
or  quasi  public,  corporations  designed 
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for  the  performance  of  an  essential 
public  service.  See  Dillon  on  Municipal 
Corporations , Plfth  Ed.  Sec.  3 2. 

"This  court  has  adopted  the  broader 
definition.  In  State  ex  rel.  Caldwell 
v.  Little  River  Drainage  District,  291 
Mo.  72,  loc.  clt.  79#  236  S.W.  15,  loc. 
clt.  16,  we  saidt  'In  Its  strict  and 
primary  sense  the  term  '’municipal  cor- 
poration" applies  only  to  incorporated 
cities,  towns,  and  villages,  having 
subordinate  and  local  powers  of  legis- 
lation. Heller  v*  Stremmel,  52  Mo.  309. 

But  in  the  larger  and  ordinarily  accepted 
sense  the  term  Is  applied  to  any  public 
local  corporation,  exercising  some 
function  of  government,  and  hence  Includes 
counties,  school  districts,  townships 
under  township  organization,  special 
road  districts  and  drainage  districts.' 

"See  also  State  ex  rel.  Kinder  v.  Little 
River  Drainage  District,  291  Mo.  267,  236 
S.W.  848 i Grand  River  Drainage  District 
v.  Reid,  341  Mo.  1246,  111  S.W. 2d  151l 
State  ex  rel  Caldwell  v.  Little  River 
Drainage  District,  291  Mo.  72,  236  S.W.  15; 

Harris  v.  William  R.  Compton  Bond  Co.,  244 
Mo.  664,  149  S.W.  603. 

.# 

"The  broad  definition  of  a municipal 
corporation  requires  that  It  be  formed 
for  the  purpose  of  performing  some 
governmental  function.  * * 

The  1941  case  of  Russell  vs.  Frank,  348  Mo.  533#  154 
S.W.  2d  63#  a case  In  which  the  legality  of  a school  tax 
was  questioned,  stated  that  a school  district  Is  a municipal 
corporation,  and  In  doing  so  stated  as  follows,  l.c.  67 x 

"Appellants  also  contend  that  even  though 
this  tax  be  not  for  building  purposes  It 
Is  authorized  under  the  general  powers  of 
the  legislature  to  levy  taxes  for  state 
purposes  non-municipal  In  their  nature. 
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An  elaborate  argument,  with  the  citation  of 
many  authorities.  Is  made  to  sustain  this 
point.  It  will  be  unnecessary  to  analyze 
all  of  the  cases  cited  because  the  argument 
is  squarely  opposed  to  the  express  language 
of  the  constitutional  provision  here  In- 
volved. The  section  above  cited  inposes 
a special  and  specific  limitation  on  school 
taxes.  The  tax  In  this  case  was  levied  not 
by  the  state  but  by  the  school  district, 
which  Is  and  was  a municipal  corporation  as 
we  have  defined  that  term  In  Laret  Invest- 
ment Co.  v.  Dlckmann,  345  Mo.  449#  134  S.W. 

2d  65.  The  very  purpose  for  which  such 
municipal  corporation  Is  created  Is  that 
of  the  maintenance  of  a school  system.  * * *" 

The  same  reasoning  as  set  forth  In  the  Russell  and  Laret 
cases,  supra,  was  sustained  in  our  Supreme  Court  In  St.  Louis 
Housing  Authority  vs.  City  of  St.  Louis,  239  S.V.  2d  289. 

It  Is  there  said,  l.c.  294-295 t 


"*  • * Municipality  now  has  a broader 
meaning  than  'city*  or  'town*,  and 
presently  Includes  bodies  public  or 
essentially  governmental  In  character 
and  function  and  distinguishes  public 
bodies,  suoh  as  plaintiff,  from  corpora- 
tions only  quasl-publlc  in  nature. 

42  C.J.  p.  1413;  6l  C.J.S.,  Municipal, 
page  945 1 Curry  v.  Sioux  City  Dist.  Tp., 
62  Iowa  102,  17  N.W.  191.  But  the  two 
terms  (municipality  and  municipal  cor- 
poration) are  often  Interchangeably 
used.  Likewise,  'municipal  corporation', 
in  the  broader  sense  now  includes  public 
corporations  created  to  perform  an  essen- 
tial publlo  service  and  'Is  applied  to 
any  public  local  corporation  exercising 
some  function  of  government'.  'Municipal 
corporation*  now  alBo  Includes  a corpora- 
tion created  principally  as  an  Instrumen- 
tality of  the  state  but  not  for  the 
purpose  of  regulating  the  internal 
local  and  special  affairs  of  a compact 
community.  * * •" 
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Also,  school  districts  have  been  termed  by  our  federal 
courts  as  municipal  corporations;  Harrison  vs.  Hartford 
Fire  Insurance  Company  of  Hartford,  Connecticut,  55  F. 

Supp.  241. 

The  views  as  set  out  above  concerning  the  municipal 
status  of  school  districts  Is  reflected  to  some  extent  in 
textbooks  on  municipal  corporations.  Dillon  on  Municipal 
Corporations,  Fifth  Edition,  Section  32;  the  Law  of 
Municipal  Corporations  by  Eugene  McQuillin  (1949)*  Volume 
1,  Section  207,  page  451. 

As  may  be  seen  from  the  above  cases,  school  districts 
may  be  classed  as  "municipalities''  or  "municipal  corpora- 
tions" (the  terms  being  used  Interchangeably).  This  being 
so,  it  would  follow  that  the  records  and  contracts  required 
by  statute  to  be  kept  would  be  Included  within  that  class 
of  records  contemplated  by  Sections  108.180  and  108.190, 
RSMo.  Cum.  Supp.  1961.  This  is  all  the  more  so  when  we 
look  at  the  evil  and  the  mischief  Intended  to  be  corrected 
by  the  enactment  of  these  two  sections.  It  is  evident 
that  this  more  liberal  interpretation  of  the  term  "munici- 
pality" or  "municipal  corporation"  is  only  Just  and  correct. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that* 

1.  The  records  and  contracts  required  by  statute  to 
be  maintained  by  school  districts  are  public  records  and 
are  therefore  subject  to  inspection  at  all  reasonable 
times. 


2.  School  districts  within  the  State  of  Missouri  may  be 
termed  "municipalities"  or  "municipal  corporations"  and 
therefore  the  records  of  such  school  districts  required 
by  the  statutes  to  be  maintained  are  such  records  as  con- 
templated by  Sections  108.180  and  108.190,  Cum.  Sup.  1961. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Robert  R.  Northcutt. 

Very  truly  yours. 


THOMAS  F.  EAGLE  TON 
Attorney  General 


Opinion  Ro.  239  answered  by 
letter  (Heesenfeld) 

/Lc, 

January  4,  1963 


Honorable  John  A.  Honaelnger 
Prosecuting  Attorney 
Laclede  County 
Lebanon,  Missouri 

Dear  Mr.  Honssinger 1 


You  have  requested  the  opinion  of  this  offloe  as 
follows t 


"A  felony  charge  of  Grand  Stealing  was 
sent  on  a change  of  venue  from  Laclede 
County  to  Camden  County,  Missouri.  The 
case  was  there  tried  before  a Jury. 

The  Circuit  Clerk  of  Camden  County  has 
filed,  by  the  approval  of  myself  and 
Judge  Curtis,  in  accordance  with  Section 
550.130,  the  oosts  bill  in  this  case. 

The  oosts  bill  Includes  the  oosts  of 
the  Jury  panel.  Zs  Laclede  County 
required  to  pay,  as  a part  of  the  oosts, 
the  expense  of  the  Jury  panel  from 
Camden  County,  Mis sour IT  Z have  re- 
searched Section  550.120  and  Section 
550.130,  but  find  nothing  to  satis- 
factorily answer  my  problem. " 

Section  550*120  RflMo  1959  provides  in  part  that  in  any 
criminal  cause  in  which  a change  of  venue  is  taken  from  one 
county  to  any  other  county  and  "in  which  coats  are  liable 
to  be  paid  out  of  a county  treasury,  such  costa  shall  be  paid 
by  the  county  in  which  the  indictment  was  originally  found  or 
the  proceedings  were  originally  instituted."  Section  550.130 
RSMo  1939  provides  for  the  certification  of  the  "bill  of  costs" 
in  such  cases,  and  its  presentation  to  the  county  court  of  the 
original  county,  and  requires  that  such  cost  bills  "shall  be 
paid  as  if  the  cause  had  been  tried  or  disposed  of  in  said 
county. " 
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The  foregoing  sections  are  to  be  read  with  Sections 
550.030  and  550.040,  which  provide  for  the  liability  of  the 
State  and  county,  respectively,  for  payment  of  "the  costs" 
where  the  defendant  Is  convicted  and  unable  to  pay  the  costs, 
and  In  cases  where  the  defendant  Is  acquitted. 

Tour  letter  does  not  state  whether  the  defendant  was 
convicted  or  acquitted,  and  If  convicted,  the  punishment 
assessed.  If  the  defendant  was  convicted  and  sentenced  to 
Imprisonment  In  the  penitentiary,  Laclede  County  would  not 
be  liable  for  any  costs  In  the  case,  because  the  liability 
for  taxable  costs  In  such  cases  would  be  that  of  the  State 
under  Section  550.030.  In  all  other  cases,  Laclede  County 
would  be  liable  for  all  costs  which  are  taxable  as  such  pur- 
suant to  express  statutory  authority. 

Costs  of  a Jury,  similarly  to  costs  of  providing  and 
maintaining  the  courthouse  and  the  expenses  of  the  salaries 
of  Judges  and  other  court  officials,  constitute  part  of  the 
costs  of  the  administration  of  the  Judicial  system  and  may 
not  be  taxed  as  part  of  the  costs  of  a specific  case  absent 
statutory  authorisation.  It  Is  well  settled  that  the  entire 
matter  of  costs  lc  a matter  of  statutory  enactment.  See 
Cramer  v.  Smith,  350  Mo.  736,  168  SW2d  1039,  1040,  and  State 
e~x  rel  TTCarKe  v.  Wilder,  197  Mo.  27,  32,  94  SV  499.  In'lUe  ' 
latter  case  it  was  ruled  that  "no  oosts  can  be  taxed  except 
such  as  the  law  In  terms  allows."  Therefore,  the  only  ques- 
tion here  Is  whether  costs  of  the  Jury  panel  In  Camden  County 
may  be  taxed  as  part  of  the  costs  In  the  case  In  question  pur- 
suant to  any  statutory  authority* 

In  an  opinion  dated  January  4,  1963,  to  Hon.  Norman  H. 
Anderson,  copy  of  which  Is  herewith  enclosed,  this  office 
ruled  the  question  of  the  right  to  tax  Jury  fees  as  part  of 
the  costs  In  criminal  cases  as  follows t 

*••**#• 

2)  Members  of  the  regular  panel  of  Jurors 
receive  six  dollars  per  day  for  each  day 
of  service,  and  mileage,  payable  out  of 
the  county  treasury*  No  part  of  such 
compensation  may  be  taxed  as  part  of  the 
costs. 

3)  Juror 8 not  on  the  regular  panel  who 
serve  in  a particular  case  receive  six 
dollars  per  day  for  each  day  of  service 
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as  Jurors,  and  mileage,  also  payable  out 
of  the  county  treasury.  No  part  of  such 
compensation  may  be  taxed  as  part  of  the 
costs. 

4)  Jurors  who  are  summoned  in  any  of  the 
cases  described  in  Section  494.120,  but  who 
do  not  serve  in  the  trial  of  such  cases, 
receive  six  dollars  per  day  for  each  day 
they  are  in  attendance  on  the  court,  and 
also  receive  mileage  if  they  have  traveled 
at  least  one  mile  in  obedience  to  the 
summons,  payable  out  of  the  county  treasury. 

No  part  of  such  condensation  may  be  taxed 
as  costs. 

5)  Jurors,  not  members  of  the  regular 
panel,  who  are  summoned  in  all  cases 
other  than  those  described  in  Section 
494.120  but  do  not  serve  in  the  trial 
of  the  caseB,  receive  fees  in  the  sum 
of  three  dollars  per  day  for  each  day 
of  attendance.  The  fees  allowed  to 
such  Jurors  are  to  be  taxed  as  part 

of  the  costs  in  the  cases  in  which 
such  Jurors  were  summoned . 

The  foregoing  conclusions  are  applicable  in  determining 
the  liability  of  Laclede  County  for  any  part  of  the  Jury  costs 
if  the  defendant  was  not  convicted  and  sentenced  to  imprison- 
ment in  the  penitentiary.  The  conclusions  in  said  opinion 
will  answer  the  question  presented  in  your  request. 

Very  truly  yours. 


JNisr 


THOMAS  P.  EAQLETON 
Attorney  General 


Enclosure 


Opinion  Request  No.  17(1963)  answered 
by  letter  by  George  W.  Draper,  II. 


January  22,  1963 


Honorable  John  A.  Honeeinger 
Prosecuting  Attorney 
Laclede  County 
Lebanon,  Missouri 

Dear  Hr , Hons singer  r 

This  is  in  reply  to  your  opinion  request  of  June  16, 
1962,  in  which  you  aski 

"Does  a Magistrate  Judge  where  a criminal 
charge  is  pending  awaiting  preliminary 
hearing  have  criminal  Jurisdiction  to  ap- 
point an  attorney  to  replace  the  Prosecuting 
Attorney  under  the  provisions  of  Section 
56.HO  when  the  charge  filed  is  a mixed 
felony?  '* 

It  la  our  opinion  that  in  the  event  you  are  disqualified 
under  Section  56. 110,  RSMo  1959*  the  Circuit  Court  of  Laclede 
County,  not  the  Magistrate  Court,  would  be  the  proper  Court 
to  appoint  a Special  Prosecuting  Attorney  in  this  particular 
cause . 


In  support  thereof,  we  have  enclosed  this  office's 
opinion  of  April  24,  1953*  to  Patrick  0.  Freeman,  Jr., 


inquiry,  and  the  reasoning  therein  is  applicable  to  your 
situation. 


We  sincerely  appreciate  your  understanding  and  patience 
in  the  delay  of  this  opinion,  which  unfortunately  was 
sidetracked  under  our  heavy  workload. 

Very  truly  yours. 


Snc. 

GD:BJ 


mm&Trmzs’m 

Attorney  General 


OPINION  No.  274(1962)  20  (1963) 
answered  by  letter. 


January  21,  1963 


Honorable  Robert  A*  Bonney 
Prosecuting  Attorney 
Wayne  County 
Box  246 

Piedmont,  Missouri 
Dear  Mr.  Bonney l 

Ve  hare  your  request  for  an  opinion  of  this  office 
as  to  whether  a tract  of  land  owned  by  the  Piedmont 
Chamber  of  Commerce,  a benevolent  association  formed  pur- 
suant to  Chapter  352,  RSMo  1959,  is  exempt  from  taxation 
under  the  provisions  of  Section  137*100,  RSMo  1959*  Tou 
set  out  the  circumstances  involved  in  the  acquisition  of 
this  real  estate  as  follows! 

■The  Chamber  acquired  by  purchase  a 
tract  of  land  or  approximately  10 
acres  in  Wayne  County.  Title  was 
taken  in  the  name  of  the  Chamber. 

There  are  no  Deeds  of  Trust  or  other 
liens  on  the  premises*  It  is  the  de- 
sire and  hope  of  the  Chamber  eventually 
to  either  lease  or  sell  the  premises  to 
a manufacturing  enterprise  which  would 
erect  a factory  on  the  premises  so  that 
the  employment  opportunitee  in  the  area 
may  be  increased.  The  rental  which  eight 
be  received  (or  the  sales  proceeds  if  the 
premises  were  sold)  would  be  used  for  the 
purposes  set  out  in  paragraph  four  of  the 
Articles.  The  Chamber  has  been  unable  to 
either  sell  or  lease  the  premises  to  date. 

The  property  has  not  been  used  in  any 
manner  and  it  has  not  generated  any  Income 
so  far.* 

Section  137.100(5),  RSMo  1959,  the  only  portion  of 
that  section  relevant  here,  is  ea  follows  1 
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"(5)  All  property,  real  and  per- 
sonal actually  and  regularly  uaed 
exclusively  for  religious  worship, 
for  schools  and  colleges,  or  for 
purposes  purely  charitable  and  not 
held  for  private  or  corporate  profit, 
except  that  the  exemption  herein 
granted  does  not  include  real  prop- 
erty not  actually  used  or  occupied 
for  the  purpose  of  the  organisation 
but  held  or  used  as  investment  even 
though  the  income  or  rentals  re- 
ceived therefrom  is  used  wholly  for 
religious,  educational  or  charitable 
purposes." 

It  can  be  seen  that  it  is  the  use  of  property  that 
is  determinative  of  its  tax  exempt  status.  Moreover, 
that  use  must  be  regular  and  exclusive.  3t.  Louis  Gospel 
Center  v.  Prose,  Mo.,  230  S.  Vf.  2d  327}  State  ex  rel. 
Koeln  v.  St.  Louis  XMCA,  259  Mo.  233*  163  3.  V.  539. 

In  the  situation  which  you  present,  it  is  apparent 
that  the  property  in  question  is  not  being  used  for 
religious,  educational  or  charitable  purposes.  That 
it  is  not  presently  being  used  for  some  other  purpose 
is  of  no  consequence;  the  statute  requires  that  prop- 
erty to  be  exempted  oust  be  "actually  and  regularly 
used"  for  one  or  more  of  the  stated  purposes. 

Even  if  the  question  were  to  be  considered  from 
the  point  of  view  of  the  intended  use  of  the  property, 
our  conclusion  remains  unchanged.  From  the  facts  sub- 
mitted it  is  clear  that  the  owners  are  hopeful  of  in- 
ducing private  parties  to  use  the  tract  for  a profit- 
making  enterprise,  which,  of  course,  is  not  an  exempt 
use.  Although  any  proceeds  received  by  the  Chamber 
of  Commerce  from  the  sale  or  lease  of  the  property 
are  to  be  used  for  educational  or  charitable  purposes, 
the  exception  contained  in  the  above-quoted  statute 
specifically  eliminates  this  fact  as  a consideration 
in  determining  the  tax  exempt  status  of  property. 
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For  the  reasons  stated,  it  is  our  opinion  that  the 
property  of  which  you  inquire  is  not  exempt  from  taxa- 
tion under  Section  137*100,  RSMo  1959* 


Very  truly  yours. 


Th<5MaS  T ' EAG  OT 
Attorney  General 


JJM  lc 


NOT  b i-  PROFIT  CORP  RATIONS: 
COKPOKATIONo: 

SECRETARY  OF  STATE: 

NAMES: 

DISCRETION: 


dealing  with  the  corporation. 


It  is  the  opinion  of  this  office  that 
in  a caoe  wherein  the  Secretary  of 
State  determines  that  the  requested 
name  of  a Not  For  Profit  Corporation 
is  one  so  similar  to  a name  previously 
on  file  in  his  office  so  as  to  mislead 
or  deceive  the  general  public  or  persons 
he  may  refuse  to  file  such  name. 


February  28,  1963 


Opinion  No.  22 


Honorable  Warren  E.  Hoames 
Secretary  of  State 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  Hearnes: 

This  will  acknowledge  receipt  of  your  recent  letter 
requesting  an  opinion  of  this  office.  Your  request  reads 
as  follows: 

"This  department  has  recently  been 
requested  to  determine  whether  or  not  one, 
or  any  of  the  following  names,  are  avail- 
able for  use  as  the  name  of  a Not  For 
Profit  Corporation  under  Chapter  355. 

The  names  presented  are  as  follows: 

1.  St.  Ferdinand  Township  Democratic 
Club. 

2.  St.  Ferdinand  Township  Independent 
Democratic  Club: 

3.  Independent  Democratic  Club  of 
St.  Ferdinand  Township. 

"We  currently  have  on  file  with  this  office, 
and  in  good  standing,  a corporation  formed 
under  Chapter  355#  under  the  name  St. 

Ferdinand  Township  Regular  Democratic  Club. 

"Section  355.035,  paragraph  (2)  states  that 
a corporate  name- 

* shall  not  be  the  same  as  the 
name  of  any  corporation,  whether 
for  Profit  or  Not  For  Profit, 
existing  under  any  law  of  the 
3tate . ' 
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"The  problem  involved,  as  this  department 
see 8 it  is,  whether  or  not  the  name  of  a 
corporation  presently  on  file  with  this 
office  precludes  use  of  the  names,  or  one 
of  them,  presented  no  this  office,  which 
in  turn  hinges  upon  the  interpretation  of 
the  word  'same*  in  355.035. 

"We  would  appreciate  your  opinion  in  this 
matter  so  that  the  problem  might  be  re- 
solved in  this  case,  and  future  cases  to 
come  before  this  office." 

In  reply  to  your  question  we  agree  with  your  observation 
that  the  solution  to  the  question  presented  depends  upon  the 
meaning  of  the  word  "same'f  as  used  in  Section  355.035,  RSMo 

1959. 

The  pertinent  part  of  Section  355.035,  RSMc  1959,  reads 
as  follows: 

"The  corporate  name  * * * 

"(2)  Shall  not  be  the  same  as  the  name 
of  any  corporation,  whether  for  profit 
or  not  for  profit,  existing  under  any 
law  of  this  state,  or  any  foreign  cor- 
poration, whether  for  profit  or  not  for 
profit,  authorized  to  transact  its  busi- 
ness or  conduct  its  affairs  in  this  state, 
and  * * *" 

It  will  be  noted  that  the  above  statute  uses  the  term 
"shall  not  be  the  same  as  the  name  of  any  corporation  ..." 
while  our  General  and  Business  Corporations  Act,  Chapter  351, 
RSMo  1959,  in  Section  351.110  regulating  names  of  corporations 
uses  entirely  different  language  as  follows: 

"The  corporate  name  * * • 

"(3)  Shall  not  be  the  same  as,  or  deceptively 
similar  to,  the  name  of  any  domestic  cor- 
poration existing  under  any  law  of  this 
state  or  any  foreign  corporation  author- 
ized to  transact  business  in  this  state, 
or  a name  the  exclusive  right  to  which  is, 
at  the  time,  reserved  in  the  manner  pro- 
vided in  this  chapter." 
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As  may  be  seen  there  is  a gi'eat  difference  between  the 
two  statutes,  the  older  Section  3 51. 110,  RSMo  1959*  using 
the  term  Hor  deceptively  similar  to"  while  our  newer  Section 
355*035,  RSMo  1959,  uses  the  language  "shall  not  be  the  same 
as  • . ."  There  are  many  cases  construing  the  meaning  of  the 
older  Section  351*110,  RSMo  1959,  among  them  the  following: 
Empire  Trust  Co.  v.  Empire  Finance  Co.,  4l  S.W.2d  847.  These 
cases  all  turn  upon  the  "or  deceptively  similar"  portion  of 
351*110,  RSJfe  1959*  It  may  be  pointed  out  that  there  are  no 
cases  construing  the  meaning  of  Paragraph  2 of  Section 
355.035,  RSMo  1959. 

While  it  may  have  been  better  had  our  legislature  in 
enacting  Section  355*035,  RSMo  1959,  used  the  same  termin- 
ology as  Section  351.110,  RSMo  1959,  it  chose,  either  by 
design  or  otherwise,  to  use  different  language  and  by  so  doing 
has  given  general  Not  For  Profit  corporations  greater  leeway 
in  choosing  a name. 

While,  as  stated  supra,  there  are  no  cases  construing 
Paragraph  2,  Section  355*035,  RSMo  1959,  it  is  substantially 
the  same  statute  as  previously  enacted  by  the  State  of  Illinois 
in  1943,  which  statute  was  taken  substantially  from  an 
earlier  Illinois  Statute.  There  are  only  two  cases  noted  in 
connection  with  this  Illinois  statute  which  must  be  given 
consideration  in  this  matter.  They  are:  People  ex  rel. 

Felter  v.  Rose,  (1907)  225  111.  496,  80  NE  293,  294;  and 

International  Committee  of  the  Young  Women's  Christian  Asso- 
ciation v.  Young  Women's  Christian  Association  of  Chicago, 
(1902)  194  111.  194,  62  NE  551*  It  should  be  noted  that  in 
neither  of  the  above  cases  did  the  court  rule  directly  upon 
the  statute  Involved,  but  it  is  believed  that  they  apply  to 
the  question  under  consideration. 

The  Young  Women's  Christian  Association  case,  supra, 
involved  an  injunction  filed  by  the  Young  Women's  Christian 
Association  of  Chicago  [the  older  association]  against  the 
International  Committee  of  the  Young  Women's  Christian 
Association.  The  court,  ruling  for  the  Young  Women's  Christian 
Association  of  Chicago,  stated  that  the  defendant  would  be 
enjoined  from  using  the  name  International  Committee  of  the 
Young  Women's  Christian  Association  because  of  its  similarity 
to  the  plaintiff's  name.  That  it  would  confuse  the  general 
public  and  cause  them  to  direct  donations  to  it  which  were 
meant  for  the  plaintiff  organization.  That  it  was  a name 
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calculated  to  deceive  and  mislead.  Therefore,  they  would 
not  be  allowed  to  profit  from  It. 

The  Rose  case,  supra,  was  a mandamus  action  brought 
against  the  Secretary  of  State  of  Illinois  In  an  attenpt 
to  force  him  to  file  a corporate  name  which  he  had  refused 
to  file  because  of  its  similarity  to  a name  of  a corpora- 
tion already  authorized  to  do  business  In  Illinois.  The 
Supreme  Court  of  Illinois,  ruling  for  the  Secretary  of  State, 
stated  they  would  not  conpel  him  to  perform  what  might  well 
be  a vain  act.  That  the  names  In  question  were  so  similar 
that  In  a proper  case  they  [the  court]  might  be  compelled  to 
enjoin  the  use  of  the  requested  name.  The  essence  of  the 
opinion  is  stated  as  follows,  l.c.  294: 

"If  this  mandamus  is  awarded  this  court 
might  be  put  In  the  absurd  position  of 
being  required  to  sustain  an  Injunction 
against  the  use  of  the  name  which  It  has 
compelled  the  Secretary  of  State,  by 
mandamus,  to  authorize.  The  Secretary 
of  State  will  not  be  required,  by  mandamus 
issuing  out  of  this  court,  to  issue  a certifi- 
cate of  Incorporation  when  It  Is  plainly 
apparent  that  the  effect  will  be  to  mis- 
lead the  public  dealing  with  such  cor- 
poration. (Emphasis  supplied) 

So,  while  the  court  did  not  construe  the  statute  specifically, 
they  intimate  from  the  above  language  that  the  Secretary  of 
State  may  have  some  portion  or  measure  of  discretion  In  the 
filing  of  names  of  Not  For  Profit  Corporations. 

Thus,  In  the  question  before  us.  It  does  not  seem  con- 
ceivable that  our  legislature  [even  in  the  face  of  the 
diffenence  in  language  of  Sections  351.110  and  355.035#  RSMo 
1959]  would  have  intended  to  permit  the  organization  of  a 
Not  For  Profit  Corporation  with  a name  deceptively  similar 
to  that  of  another  existing  corporation  or  one  that  could  be 
so  calculated  to  deceive  and  mislead  the  general  public  or 
persons  dealing  with  the  corporation. 
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CONCLUSION 


It  is  the  opinion  of  this  office  that  in  a case  wherein 
the  Secretary  of  State  determine o that  the  requested  name 
of  a Not  For  Profit  Corporation  Is  one  so  similar  to  a name 
previously  on  file  in  his  office  so  as  to  mislead  or  deceive 
the  general  public  or  persons  dealing  with  the  corporation, 
he  may  refuse  to  file  such  name. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Robert  R.  Northcutt. 

Yours  very  truly. 


RRM:lm:lt 


THEtt's  ft  lxszxxmr 

Attorney  General 


OPINION  REQUEST  NO.  303  — & 2- 

ANSWERED  BY  LETTER  

(Kings land) 


February  5,  1963 


Honorable  Edgar  J.  Keating 
Home  Savings  Building 
1006  Grand  Avenue 
Kansas  City,  Missouri 


Dear  Senator  Keating » 

This  Is  In  answer  to  your  letter  dated  August  2,  1962 
Involving  the  construction  of  a previous  Attorney  General* s 
opinion  dated  April  25 , 19^6  which  concluded  that  Series  B 
bonds  Issued  to  two  persons  In  co-ownership  form  are  not 
taxable  "unless  purchased  in  contemplation  of  death  or  in- 
tended to  take  effect  in  possession  or  enjoyment  at  or  after 
the  death  of  the  purchaser". 

As  the  facts  In  that  opinion  request  were  limited  to  "co- 
ownership"  the  opinion  dealt  only  with  that  type  of  ownership 
and  not  with  the  beneficiary  form  of  ownership. 

The  19^6  opinion  referred  to  in  your  letter  was  written 
prior  to  the  decisions  of  the  Missouri  Supreme  Court  In  the 
cases  of  In  re  Gerling’s  Estate  (1957),  303  SW  2d  915;  and 
Osterloh  v.  Carpenter  (i960),  337  SW  2d  9^2.  The  Gerling  case, 
supra,  held  that  there  was  no  transfer  of  property  subject  to 
Inheritance  tax  on  the  death  of  a Joint  tenant.  The  subsequent- 
ly decided  Osterloh  case,  supra,  held  that  there  was  no  transfer 
of  property  subject  to  Inheritance  tax  upon  the  creation  of  a 
joint  tenancy  even  though  within  the  statutory  two  year  period 
before  decedent's  death  so  as  to  create  a statutory  presumption 
that  it  was  in  contemplation  of  death.  The  effect  of  these  two 
decisions  was  to  effectively  remove  Jointly  held  property  from 
Missouri  inheritance  tax. 

Under  the  authority  of  these  two  cases  the  only  question 
presented  with  Series  E savings  bonds  Is  whether  the  "co-owner- 
ship"  of  these  bonds  is  the  legal  equivalent  of  "joint  ownership". 
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If  so,  the  Osterloh  and  Oerllng  cases,  supra,  would  be  con trol ling 
and  the  bonds  would  not  form  part  of  the  taxable  estate. 

In  the  case  of  Valentine  v.  St.  Louis  Union  Trust  Company 
(1952),  250  SW  2d  167,  the  Supreme  Court  of  Missouri  construed  the 
effect  of  co-ownership  of  United  States  savings  bonds,  and  noted, 
1.  c.  1691 

"The  Treasury  regulation  pertaining  to 
co-ownership  of  United  States  savings 
bonds,  with  respect  to  such  co-owners, 
creates  a Joint  tenancy  with  right  of 
survivorship." 

This  being  so,  these  bonds  are  not  taxable  as  part  of  decedent* s 
estate  as  they  are  in  effect  jointly  held  property  and  therefore 
come  within  the  rule  as  announced  in  the  Osterloh  and  Gerling 
cases,  supra. 

In  any  event,  as  stated  in  your  letter  this  co-ownership 
estate  was  established  more  than  two  years  prior  to  decedent's 
death  and  therefore  was  not  made  in  contemplation  of  death  as 
defined  in  our  inheritance  tax  statutes. 

It  is,  therefore,  the  conclusion  of  this  office  that  United 
States  savings  bonds,  held  in  co-ownership,  are  not  taxable  on 
the  death  of  a co-owner.  It  is  further  the  opinion  of  this  office 
that  the  Attorney  General *s  opinion  dated  April  25,  1946,  is  no 
longer  controlling  and  is  therefore  withdrawn. 


Yours  very  truly. 


"fl 


it 


FT  WCBEEK5N 

Attorney  General 


fUXtltt 


ESCHEAT:  The  County  Collector  may  nol  sell  for  delinquent 

REAL  PROPERTY:  taxes  land  which  ha3  escneated  to  the  State  in 

accordance  with  Section  470.010  RSMo  1959.  Title 
to  sucn  property  vesta  in  tne  State  immediately 
upon  tne  death  of  the  former  owner  and  Section 
470.060  et  seq.  merely  outlines  the  formal  pro- 
cedure necessary  to  secure  a judicial  determination 
tnat  tne  title  nas  in  fact  vested. 


Opinion  No.  313  (Denman) 
January  30,  19^3  && 


Honorable  Harold  L.  henry 
Prosecuting  Attorney 
Howell  County 
West  Plains,  Missouri 

Dear  Mr.  Henry  1 

This  letter  is  in  response  to  your  letter  of  August  Id, 
1962,  requesting  an  opinion  of  this  office  upon  the  follow- 
ing matter: 

"A  matter  nee  come  up  down  here  in  thie 
County  concerning  some  delinquent  tax 
land  that  haa  escheated  to  the  State  of 
Miaaouri.  This  real  property  waa  owned 
by  a party  who  died  on  January  11,  1959, 
leaving  no  he ire  and  it  escheated  to  the 
State  of  Missouri  under  order  of  the 
Probate  Court.  On  January  1,  I960,  the 
taxaa  on  the  property  for  the  year  of 
1959  became  delinquent,  and  there  haa 
bean  a delinquency  for  each  year  there- 
after. The  County  Collector  has,  there- 
fore, in  view  of  the  three  year  delin- 
quency of  the  payment  of  these  taxaa 
advert lead  thia  land  for  aala  under  the 
regular  delinquent  tax  aalaa  statutes. 

In  view  of  the  provisions  of  Chapter  470 
R.S.  Mo.,  1959,  and  especially  in  Sections 
470.040  and  470.170  thereof,  I question 
whether  or  not  the  purchaser  at  such  a 
sale  could  obtain  title  thereto.  The 
specific  question,  as  I sea  it,  la  whether 
or  not  lands  that  have  escheated  to  the 
State  of  Missouri  and  on  which  the  taxes 
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become  delinquent,  can  be  sold  by  the 
County  Collector  at  a delinquent  tax 
sale. 

"This  sale  has  been  advertised  for 
August  27,  1962,  and  I would  appreciate 
a memorandum  or  an  opinion  from  your 
office  on  this  question." 

Section  470.010,  RSMo  1959*  provides  in  part  as  follows: 

"If  any  person  die  Intestate,  seised 
of  any  real  or  personal  property, 
leaving  no  heirs  or  representatives 
capable  of  inheriting  the  same)  * * * 
such  real  and  personal  estate  shall 
escheat  and  vest  in  the  state,  subject 
to  and  in  accordance  with  the  provisions 
of  sections  470.010  to  470.260." 

Section  470.060,  et  seq.,  proscribes  the  procedure  by 
which  the  prosecuting  attorney  of  the  county  in  which  the 
real  estate  is  situate  shall  secure  a Judicial  determination 
of  title  to  such  property. 

All  real  and  personal  property  belonging  to  the  State  is 
exempted  from  taxation  by  general  law.  Article  X,  Section  6, 
Constitution  of  Missouri,  1945;  Section  137.100,  RSMo  1959. 
Taxes  levied  and  assessed  against  a tract  of  land  while  under 
private  ownership  cannot  be  collected  after  such  land  has 
been  acquired  by  a governmental  agency.  State  vs.  Bauman, 

1941,  Mo.,  153  SW2d  31.  Your  question  turns  upon  when  the 
land  veatB  in  the  State.  If  it  escheats  and  vests  in  the 
State  immediately  upon  the  death  of  the  former  owner,  it  may 
not  be  sold  for  taxes  accruing  either  prior  or  subsequent  to 
his  death.  However,  if  the  land  does  not  vest  in  the  State 
until  there  haa  been  a Judicial  determination  thereof,  it  may 
be  sold  for  delinquent  taxes  prior  to  the  filing  of  information 
to  secure  such  a determination. 

In  an  opinion  of  this  office  issued  on  August  11,  1942, 
to  the  Honorable  P.  M.  Brady,  Prosecuting  Attorney  of  Benton 
County,  Missouri,  this  office  concluded  that  under  Section 
470.010,  real  property  formerly  owned  by  a decedent  who  leaves 
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no  heirs  capable  of  inheriting  vests  in  the  State  immediately. 
The  procedure  to  secure  title  thereto  merely  outlines  the 
means  of  securing  a judicial  determination  that  the  title  has 
in  fact  vested.  This  opinion  was  modified  by  an  opinion  of 
this  office  issued  on  July  12,  1943,  to  the  Honorable  Forrest 
Smith  of  the  Board  of  Fund  Commissioners.  However,  the  con- 
clusion reached  in  the  earlier  opinion  pertinent  to  your 
question  was  not  changed  or  modified.  A copy  of  both  of  these 
opinions  is  enclosed  herein. 

We  can  find  no  Missouri  cases  that  have  as  yet  passed 
directly  on  this  point.  In  State  vs.  Buchanan,  1948,  Mo., 

210  SW2d  359,  the  Court  held  that  where  the  State  was  not  a 
party  to  the  proceedings,  the  probate  court  had  no  jurisdiction 
to  determine  title  to  certain  land  in  dispute  between  the  State 
and  alleged  heirs  of  the  deceased  former  owner.  The  Court 
intimated  that  escheat  land  vested  immediately,  saying  (l.  c. 
362): 

"Upon  the  death  of  the  deceased,  the 
legal  title  to  the  real  estate  descended 
to  and  vested  in  the  heirs  at  law  of  the 
deceased,  'subject  to  the  payment  of  his 
debts,  etc.'  * * * If  there  were  no  heirs 
or  representatives  capable  of  inheriting 
the  described  real  estate,  it  escheated 
and  title  vested  in  the  state,  subject  to 
and  in  accordance  with  the  provisions  of 
Art.  1 of  Chap.  3,  Sec.  620,  et  seq., 

R.S.  1939,  Mo.K.S.A.  * * *" 

Courts  in  other  Jurisdictions  have  differed  as  to  the 
necessity  for  a judicial  proceeding  to  establish  an  escheat 
and  vest  the  land  in  the  State.  30  C.J.S.,  Escheat,  Section 
19b(2),  page  1184.  however,  recent  decisions  hold  that  on  the 
death  of  a cltisen  intestate  and  without  heirs,  the  title  to 
his  property  vests  in  the  State  immediately  upon  his  death.  23 
A.L.R.  1237.  In  the  annotated  case.  Re  Melrose  Ave.,  234  N.Y. 

48,  136  N.E.  233,  23  A.L.R.  1233,  And  other  cases  annotated 
thereunder  and  in  the  supplemental  annotation  in  79  A.L.R.  1364, 
the  courts  held  that  land  vested  immediately  upon  the  death  of 
the  former  owner  dying  Intestate  and  without  heirs  and  could 
not  legally  be  sold  for  non-payment  of  taxes.  Puckett  vs.  State, 
1653,  Term. , 1 Sneed  355}  State  vs.  Goldberg,  1904,  113  Term. 

298,  86  S.W.  717;  Hanna  vs.  State,  1892,  34  Texas  664,  19  SW 
1008;  Arisons  Land  A Stock  Co.  vs.  Markus,  1931,  37  Aris.  530, 

296  P.  251;  Schmitz  vs.  New  Mexico  State  Tax  Commission,  1931, 

55  N.  Mex.  320,  232  P .2d  986. 
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CONCLUSION 


It  la  the  opinion  of  this  office  that  the  county 
collector  may  not  sell  for  delinquent  taxes  land  which 
has  escheated  to  the  State  in  accordance  with  Section 
470.010,  RSMo  1959.  Title  to  such  property  vests  in  the 
State  Immediately  upon  the  death  of  the  former  owner  and 
Section  470.060  et  seq.  merely  outlines  the  formal  pro- 
cedure necessary  to  secure  a Judicial  determination  that 
the  title  has  in  fact  vested. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  John  K.  Denman. 

Very  truly  yours. 


THOMAS  F.  SAG  LET ON 
Attorney  General 


JHDs  sr 


Enclosures  - 2 


CREDIT  UNIONS: 


Missouri  credit  unions  are  authorized  to 
invest  their  funds  in  bonds  of  school 
districts. 


OPINION  No.  27  [1963] 


January  24,  1963 


Honorable  R.  B.  Mackey 
Acting  Commissioner  of  Finance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Mackey l 

This  opinion  is  rendered  in  reply  to  a request  over 
the  signature  of  I.  W.  Whitson,  Supervisor  of  Credit  Un- 
ions, such  request  reading,  in  part,  as  follows l 

"May  a Missouri  State  Chartered 
Credit  Union  invest  in  bonds  is- 
sued by  school  districts  ixi  Mis- 
souri." 

A Missouri  credit  union 9 s power  to  invest  its  funds 
is  found  in  the  following  language  from  Section  370.070 
RSMo  1959: 


"A  credit  union  shall  have  the 
following  powers: 

******* 

(3)  It  may  invest,  through  its 
board  of  directors,  in  the  bonds 
of  the  United  States,  or  of  any 
state  thereof  or  of  any  munici- 
pality, the  bonds  of  wnich  munici- 
pality are  legal  investments  for 
savings  banks  in  the  state  of 
Missouri  and  in  the  shares  of 
credit  unions  to  which  it  is 
eligible  to  memberships.  ***** 

Language  quoted  from  subparagraph  (3)  of  Section  370.070 
RSMo  1959,  supra,  makes  no  mention  of  bonds  of  a school 
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district  as  a lawful  investment  for  credit  unions  but  it 
does  refer  to  bonds  of  any  municipality  which  are  legal 
investments  for  savings  bonks  of  Missouri,  and  sanctions 
the  same  as  proper  investments  for  credit  uninns. 


At  this  point  we  are  confronted  with  the  fact  that 
House  Bill  No.  102,  passed  by  the  70th  General  Assembly 
of  Missouri,  Laws  of  Missouri,  1959,  effected  an  outright 
repeal  of  Chapter  364  RSMo  1949,  as  amended,  entitled 
"Savings  Banks  And  Safe  Deposit  Institutions."  We  are 
thus  faced  with  construing  a statute.  Section  370.070 
RSMo  1969,  which  incorporates,  by  general  reference, 
certain  provisions  of  Section  364.070  RSMo  1949,  which 
were  repealed  in  1959* 


In  order  that  we  may  have  before  us  the  pertinent 
provisions  of  Section  364.070  RSMo  1949,  now  expressly 
repealed,  we  quote  pertinent  provisions  from  such  statute 
as  follows  I 

"All  sums  mo  received,  except  those 
held  as  bailee  for  safekeeping  and 
storage  only,  and  the  income  derived 
therefrom,  and  all  moneys  entrusted 
to  any  such  corporation,  by  order  of 
court  or  other  lawful  authority, 
shall  be  invested  only  as  follows! 


* ******** 


(4)  In  bonds  of  any  city,  county, 
town,  township  or  school  district 
of  this  state  that  has  not  defaulted 
in  the  payment  of  any  part  of  either 
principal  or  interest  thereof,  within 
five  years  previous  to  making  such 
investment;  and  provided,  such 
bonded  debt  does  not  exceed  five  per 
cent;  * * *« 

The  first  issue  which  presents  itself  for  determina- 
tion is!  Did  the  Legislature  by  repealing  Chapter  364 
in  its  entirety  intend  to  eliminate  as  legitimate  invest- 
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ments  by  credit  unions  "the  bonds  of  • • • • any  munici- 
pality • • • " which  bonds  "are  legal  investments  for 
savings  banks?"  In  the  premises,  we  believe  that  all  that 
can  be  inferred  from  repeal  of  Chapter  364  is  a legislative 
intent  to  do  away  with  savings  banks  and  not  to  inhibit 
investment  practices  of  credit  unions* 

We  are  aware  of  the  cases  which  have  held  that  in  order 
for  a statute,  which  adopts  another,  to  survive  the  repeal 
of  the  adopted  statute,  the  adoption  must  be  by  specific 
descriptive  reference.  State  v*  Williams  (Mo.  Sup.,  1911 J, 
140  S.  W.  394?  Gaston  v.  Lamkin  (Mo.Sup.,  1393),  21  S.  W. 
1100.  However,  we  are  also  cognisant  of  the  principle 
that  "the  basic  rule  of  construction  of  an  ordinance  or 
statute  is  to  first  seek  the  lawmakers*  intention,  and  if 
possible  to  effectuate  that  intention."  Laclede  Gas  Co. 
v.  City  of  St.  Louis  (Mo.  Sup.,  1953)*  253  S.  W.  2d  332, 

335.  Moreover,  we  also  have  the  rule  that  "The  repeal  of 
a statute  by  implication  is  a matter  of  legislative  intent, 
is  not  presumed  and  is  not  favored."  State  v.  Oswald  (Mo. 
Sup.,  1957),  306  S.  W.  2d  559,  562. 

Applying  these  latter  rules  to  the  instant  case,  we 
must  conclude  that  the  repeal  of  Chapter  364  cannot  be 
regarded  as  impliedly  repealing  so  much  of  Section  370. 070 
as  authorizes  credit  unions  to  invest  in  municipal  bonds. 

It  is  obvious  from  a reading  of  Section  370.070  that  the 
legislature  Intended  credit  unions  to  have  such  power 
limited  only  by  the  qualification  that  these  bonds  must 
be  of  the  type  in  which  savings  banks  could  invest.  It 
cannot  be  reasonably  said  that  the  elimination  of  the 
qualification  as  a result  of  the  elimination  of  savings 
banks  must  be  regarded  as  a revocation  of  the  authority 
granted  to  credit  unions  by  Section  370.070. 

The  general  rule  is  stated  in  32  C.J.S.,  Statutes, 
Section  370,  page  347,  thusly: 

"As  a mile  the  adoption  of  a stat- 
ute by  reference  is  construed  as 
an  adoption  of  the  law  as  it  existed 
at  the  time  the  adopting  statute  was 
passed,  and,  therefore,  is  not  af- 
fected by  any  subsequent  modifica- 
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tlon  of  the  statute  adopted  unless 
an  intention  to  the  contrary  is 
clearly  manifested;  * * *" 

In  Devery  v.  Webb  (Idaho  Sup.,  1937),  70  P.  2d  377, 
a situation  analogous  to  the  instant  case  arose  when  a 
statute  governing  the  organization  of  highway  districts 
was  repealed.  The  statute  which  sets  out  the  procedure 
for  dissolving  such  a district,  I.G.A.  Section  39-15&2, 
provided,  in  part,  that  a highway  district  could  be  dis- 
solved when  a petition  was  signed  by  "a  majority  of  the 
persons  possessing  the  qualifications  necessary  to  sign 
a petition  for  the  organising  of  such  highway  district 
. . ." 

Since  the  repeal  of  the  organizing  statute  eliminated 
the  concept  of  a person  who  possessed  the  "qualifications 
necessary  to  sign  a petition  for  the  organising  of  such 
highway  district  • • the  argument  was  made  that  the 
repeal  of  the  organizing  section,  l.c.  379,  "destroyed 
the  means  whereby  highway  districts  might  be  disorganised." 

In  rejecting  this  contention,  the  court  said,  1.  c. 

379 1 


"[3,4].  Where  a specific  provision 
or  direction  of  a statute  is  referred 
to  and  adopted  by  a subsequent  enact- 
ment, the  repeal  of  the  former  statute 
does  not  work  a repeal  of  the  specific 
portion  thereof  adopted  in  the  latter, 
so  far  as  the  same  is  requisite  or  ap- 
plicable to  the  operation  and  enforce- 
ment of  the  subsequent  statute." 

In  the  instant  case,  we  adopt  the  view  that  credit 
unions  may  still  invest  in  municipal  bonds  and  that  the 
type  of  municipal  bonds  in  which  they  may  invest  are 
those  set  out  in  the  now  repealed  Section  364*070  RSIIo 
1949. 


Having  so  held,  it  is  necessary  to  determine  whether 
a school  district  is  a "municipality*  as  that  term  is 
used  in  Section  370.070.  Perhaps,  the  clearest  guide 
to  the  meaning  of  that  term  is  the  series  of  words 
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which  appear  in  the  statute  it  adopts  by  reference.  Sec- 
tion 364.070{4)  RSMo  1949*  permitted  savings  banks  to  in- 
vest in  "bonds  of  any  city,  county,  town,  township  or 
school  district  • • •"  It  would  certainly  appear  that  the 
legislative  intent  in  the  use  of  the  word  "municipality" 
in  Section  370.070  was  that  the  word  should  be  regarded  as 
embracing  all  the  specific  terms  appearing  in  Section 
364.070 (4 )•  The  only  alternative  to  such  a holding  would 
be  that  the  Legislature  meant  to  exclude  some  and  include 
others,  without  specifying  which  category  each  was  to  fall 
into.  At  best,  such  a conclusion  is  highly  unlikely. 

Moreover,  it  is  clear  that  the  term  "municipality" 
encompasses  far  more  than  the  classic  concept  of  a city. 

In  holding  that  the  St.  Louis  Housing  Authority  is  a 
municipality,  our  Supreme  Court  said  in  St.  Louis  Housing 
Authority  v.  City  of  St .Louis  (1951)#  239  S.  V.  2d  2S9# 
294-2951 


"Municipality  now  has  a broader 
meaning  than  •city*  or  9town,9 
and  presently  includes  bodies 
public  or  essentially  govern- 
mental in  character  and  func- 
tion and  distinguish es  public 
bodies,  such  as  plaintiff,  from 
corporations  only  quasi-public 
in  nature.  42  C.J.  p.1413;  61 
C.J.S., Municipal,  page  945; 

Curry  v.  Sioux  City  Diet.  Tp., 

62  Iowa, 102,  17  N.tf.  191.  But  the 
two  terms  (municipality  and 
municipal  corporation) are  often 
interchangeably  used.  Likewise, 
•municipal  corporation,*  in  the 
broader  sense  now  includes  pub- 
lic corporations  created  to  per- 
form an  essential  public  service 
and  *is  applied  to  any  public 
local  corporation  exercising 
some  function  of  government. 9 
•Municipal  corporation9  now  also 
Includes  a corporation  created 
principally  as  an  instrumentality 
of  the  state  but  not  for  the  pur- 
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pose  of  regulating  the  internal 
local  and  special  affairs  of  a 
compact  community." 

See,  also,  Russell  v.  Frank  (1941),  34B  Mo.  333,  154  S.V. 
2d  63.  in  which  a Missouri  school  district  was  held  to  be 
a municipality,  and  Laret  Investment  Co.  v.  Dickmann 
(1939),  345  Mo.  449,  134  S.  W.  2d  65,  in  which  the  Supreme 
Court  discusses  the  broad  application  of  the  term 
•municipality." 

Under  some  circumstances,  the  term  "municipality" 
possibly  would  not  include  a school  district.  However, 
under  the  facts  of  this  case,  we  believe  that  the  term 
"municipality"  in  the  adopting  statute  was  meant  to  in- 
clude all  of  the  specific  terms  used  in  the  adopted 
statute. 


It  is,  therefore,  the  opinion  of  this  office  that 
credit  unions  organised  in  Missouri  may  invest  their 
funds  in  bonds  of  school  districts  which  otherwise 
qualify  under  the  terms  of  the  now  repealed  Section 
564.076  RSMo  1949. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Albert  J.  Stephan,  Jr. 


Very  truly  yours. 


THOkAS  F.  KAGtiETON 
Attorney  General 


AJS  lc 


Wife  and  minor  children  of  a person  in 
military  service  stationed  in  Missouri  who 
have  a valid  operator's  license  of  the 
state  of  his  residence  are  not  required 
to  obtain  an  operator's  license  from  this 
state . 


January  24,  1963 


Opinion  No.  344  - 62 

30  - 63 


Honorable  Arthur  B.  Cohn 
Prosecuting  Attorney 
Pulaski  County 
Waynesville,  Missouri 

Dear  Mr.  Cohn: 

In  your  letter  of  recent  date,  you  requested  an  opinion 
from  this  office  in  the  following  language: 

"Would  you  please  furnish  ms  with  an 
opinion  in  regard  to  the  following  situ- 
ation : 

"No.  1 Section  302*020  makes  it  unlawful 
for  any  person  to  drive  as  an  operator 
or  chauffeur  any  vehicle  upon  the  high- 
ways of  the  State  of  Missouri  without  a 
valid  operator's  license  or  chauffeur's 
license.  Issued  by  the  State  of  Missouri. 

"No.  2 Section  302.030  exeopts  from  this 
law  non-residents  of  the  State  of  Missouri. 

"Facts:  A wife,  son,  daughter,  or  other 
dependent  of  a military  man  stationed  at 
a military  base  in  the  State  of  Missouri 
has  a valid  operator's  license  from  a sister 
state.  The  military  man  is  a non-resident 
of  the  State  of  Missouri,  with  hie  home  in 
a sister  state,  but  the  military  man  and  the 
dependents  physically  reside  in  the  State  of 
Missouri. 


V I LEU 
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"Question:  Does  the  Law  of  the  State 
of  Missouri  require  the  dependents  of 
the  military  man  to  have  a Missouri 
operator's  or  chauffeur's  license  while 
in  the  State  of  Missouri  not  withstanding 
that  the  dependent  has  a valid  license 
from  a sister  state  which  Is  the  home 
of  the  military  man." 

In  your  letter  you  state  that  the  person  you  have  in  mind 
Is  a nonresident  of  Missouri  with  a home  In  a sister  state  and 
Is  serving  In  military  service  In  this  state.  You  further  state 
that  his  wife,  daughter  and  other  dependant  are  physically 
present  In  this  state.  You  do  not  state  the  relationship  of 
the  dependent  so  this  opinion  will  be  restricted  to  the  wife 
and  minor  children  and  the  law  as  It  applies  to  them. 

Section  302.020,  RSMo  1959 , makes  It  unlawful  for  any 
person  to  drive  a motor  vehicle  upon  any  highway  of  this 
state  unless  he  has  a valid  license  as  an  operator  of  a motor 
vehicle  as  required  by  Chapter  302,  RSMo  1959. 

Section  302.080,  RSMo  1959*  exempts  certain  persons  from 
the  provisions  of  this  chapter  as  follows: 

" (2)  A nonresident  who  Is  at  least  six- 
teen years  of  age  and  who  has  In  his 
Immediate  possession  a valid  operator's 
license  Issued  to  him  In  his  home  state 
or  country  may  operate  a motor  vehicle 
in  this  state  only  as  an  operator." 

Section  302.010,  RSMo  1959*  defines  a nonresident  as 
follows : 


"'Nonresident',  every  person  who  is  not 
a resident  of  this  state;" 

It  must  be  noticed  that  under  Section  302.030  that  a 
nonresident  of  the  state  who  has  in  hlB  Immediate  possession 
a valid  operator's  license  issued  to  him  by  the  state  of  his 
residence  Is  not  required  to  have  an  operator's  license  Issued 
by  this  state.  Therefore,  the  answer  to  your  questions  will 
depend  upon  the  determination  of  residence  of  the  persons  In 
question. 
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Ordinarily,  the  residence  of  a person  In  military  service 
remains  unchanged  when  he  enters  service.  This  Is  so  because 
he  acts  under  military  orders  and  not  of  his  own  volition. 

Oliver  v.  Oliver,  325  S.W. 2d  33. 

At  common  law  and  in  this  state,  a wife's  domicile  is 
that  of  her  husband  during  cohabitation.  Hairs  v.  Hairs,  300 
S.W.  540,  222  Mo.  App.  941;  Phelps  v.  Phelps,  246  S.W.2d  838. 
Under  these  decisions  the  residence  of  the  wife  would  be  the 
sane  as  that  of  her  husband.  Since  her  husband  Is  a resident 
of  another  state,  she  likewise  Is  a resident  of  the  same  state 
and  as  long  as  she  has  a valid  operator's  license  issued  to  her 
by  that  state  it  is  not  necessary  for  her  to  have  one  from 
this  state. 

Ordinarily,  the  domicile  or  legal  residence  of  a minor 
child  is  the  same  as  that  of  the  father  unless  the  parents  of 
the  children  are  separated  and  then  the  child  takes  the  domicile 
of  the  parent  with  whom  it  lives.  Beckman  v.  Beckman,  218  S.W. 2d 
566,  358  Mo.  1029*  Under  the  facts  that  you  have  submitted 
the  minor  children  of  the  man  in  military  service  would  have  the 
same  residence  as  that  of  their  father  and  they  are  likewise 
nonresident 8 of  Missouri . If  the  minor  children  are  at  least 
16  years  of  age  and  have  In  their  possession  a valid  operator's 
license  Issued  by  the  state  of  residence  of  their  father.  It 
is  not  necessary  for  them  to  have  an  operator's  license  Issued 
by  this  state  although  they  are  physically  present  and  living 
In  this  state. 

CONCLUSION 

The  wife  and  minor  children  16  years  of  age  or  older  of 
a nonresident  man  serving  In  the  military  service  and  who  are 
living  in  Missouri  while  he  is  stationed  in  Missouri  and  who 
have  valid  motor  vehicle  operator's  licenses  Issued  to  them 
by  the  state  of  his  residence  do  not  have  to  obtain  an 
operator's  license  from  this  state. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


Very  truly  yours. 


MM:  It 


THOMS  F.  EABIETOH 

Attorney  General 


Opinion  No.  363  - 1962,  32  - 1963 
Answered  by  Letter  (O'Malley) 


January  16,  1963 


Honorable  Charles  0.  Hyler 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 

Dear  Mr.  Hyder: 

This  office  is  in  receipt  of  your  letter  of  January  12, 
1963  with  reference  to  the  request  of  your  predecessor  in 
office,  Mr.  Raymond  A.  Roberts,  for  an  offieial  opinion  touch- 
ing the  authority  of  the  county  collector  of  St.  Francois 
County  to  employ  certain  collection  procedures.  Mr.  Roberts' 
request  is  here  quoted: 

"It  is  our  understanding  that  several  coun- 
ties in  Missouri  have  arrangements  whereby 
county  real  estate  and  personal  property 
taxes  may  be  paid  by  the  taxpayers  at  local 
banks  within  the  county,  and  the  County 
Collector  subsequently  malls  a receipt  for 
the  payment  of  such  taxes. 

"Our  County  Collector  is  anxious  to  set  up 
such  a procedure  in  St.  Francois  County  so 
that  he  may  utilize  a bank  in  Bonne  Terre 
in  the  north  end  of  the  County,  in  Flat  River 
in  the  central  part  of  the  county,  in  Bis- 
marck and  Leadwood  in  the  west  end  of  the 
county,  as  well  as  the  Collector's  office  in 
the  south  end  of  the  county,  for  the  conveni- 
ence of  the  taxpayers, 


"Our  question  Is,  one,  may  the  County 
Collector  utilize  banks  as  collection 
points  for  county  taxes.  Two,  if  so; 

A.  What  sort  of  depository  agreement 
should  be  entered  with  the  bank  so  util- 
ized. B.  What  sort  of  pledge  of  security 
should  be  given  by  the  bank.  C.  What 
method  of  receipting  payment  of  taxes 
should  filed." 

In  your  letter  of  January  12,  1963,  you  stated  that  the 
question  pased  by  Mr.  Roberts  was  of  continuing  Interest  to 
you,  but  you  have  not  indicated,  as  requested  of  you  by  phone 
a few  days  ago,  whether  the  county  court  of  St.  Francois 
County  has  entered  an  order  of  record  requiring  the  county 
collector  to  make  dally  deposits  in  depositaries  selected 
by  the  county  court  as  authorized  by  paragraph  2 of  Section 
52.020  RSMo  Cum.  Supp.  1961.  This  could  be  an  important  factor 
in  determining  whether  the  desired  collection  procedures  may 
be  employed.  Furthermore,  Mr.  Roberts'  inquiry  does  not  ask 
this  office  to  construe  any  particular  statute  in  order  to  meas- 
ure the  powers  of  the  county  collector  in  relation  thereto. 

In  view  of  such  facts  this  letter  of  advice  is  submitted  in 
lieu  of  * formal  opinion  requested  by  you  and  Mr.  Roberts. 

We  first  direct  attention  to  that  portion  of  Section 
52.020  RSMo  Cum.  Supp.  1961,  disclosing  how  the  county  collector' 
official  bond  is  to  be  conditioned,  such  statute  providing,  in 
part,  as  follows: 

"The  bond  shall  be  conditioned  that 
he  will  faithfully  and  punctually  col- 
lect and  pay  over  all  state,  county  and 
other  revenue  for  the  four  years  consti- 
tuting his  term  of  office,  and  that  he 
will  in  all  things  faithfully  perform 
all  the  duties  of  the  office  of  collector 
according  to  law." 

Paragraphs  2 and  3,  Section  52.020  RSMo  Cum.  Supp.  1961, 
provide  as  follows: 

"2.  In  all  third  and  fourth  class  coun- 
ties the  county  court  may  require  the 
county  collector  to  deposit  dally  all 
collections  of  money  in  the  depositaries 
selected  by  the  county  court  in  accordance 
with  the  provisions  of  sections  110. 130 
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to  110.150  RSMo,  to  the  credit  of  a fund 
to  be  known  as  'County  Collector  Fund*. 

The  depositaries  are  bound  to  account  for 
the  Moneys  in  the  county  collector's  fund 
in  the  same  manner  as  the  public  funds  of 
every  kind  and  description  going  into  the 
hands  of  the  oounty  treasurer  and  shall 
provide  security  for  the  deposits  in  the 
manner  required  by  section  110.010,  RSMo. 

If  dally  deposits  are  required  to  be  made, 
the  county  courts  may  also  require  that 
the  bond  of  the  county  collector  shall  be 
In  the  sum  equal  to  one-fourth  of  the 
largest  amount  collected  during  any  one 
month  of  the  year  Immediately  preceding 
his  election  or  appointment,  plus  ten  per 
cent  of  the  amount.  No  county  collector 
shall  be  required  to  make  daily  deposits 
for  days  when  his  collections  do  not  total 
at  least  one  hundred  dollars. 

"3.  The  collector  shall  not  check  on  the 
county  collector's  fund  except  for  the  pur- 
pose of  making  the  monthly  distribution 
of  taxes  and  licenses  collected  for  distribu- 
tion as  provided  by  law  or  for  balancing 
accounts  among  different  depositaries. " 

If  the  oounty  court  of  St,  Francois  County  has  made  an  order 
requiring  the  oounty  collector  to  make  dally  deposits  as  author- 
ized by  paragraphs  2 and  3 of  Section  52,020  RSMo  Cum,  Supp. 

1961,  cited  above,  it  is  obvious  that  such  county  collector 
may  not  utilize  banks  of  hlB  own  choice  throughout  St.  Francois 
County  in  which  to  place  collections  made  by  him.  If  no  such 
order  has  been  made  by  the  county  court  it  would  seem  that  the 
county  collector  would  be  charged  with  a primary  duty  as  set  forth 
In  the  following  language  from  Section  139.210  RSMo  1959: 

"1.  Every  county  collector  and  ex  officio 
county  collector,  except  in  the  city  of 
St.  Louis,  shall,  on  or  before  the  fifth 
day  of  each  month,  file  with  the  county 
clerk  a detailed  statement,  verified  by 
affidavit  of  all  state,  county,  school, 
road  and  municipal  taxes,  and  of  all  licenses 
by  him  collected  during  the  preceding  month, 
and  shall,  on  or  before  the  fifteenth  day 
of  the  month,  pay  the  same,  less  his  consnis- 
slon.  Into  the  countv  treasuries  and  to  the 
director  of  revenue/1 
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Until  such  time  as  the  county  collector  turns  over  his 
collections  as  may  be  directed  under  Section  52.020  RSMo  Cum. 
Supp.  1961*  or  as  directed  by  Section  139.210  RSMo  1959,  both 
statutes  cited  above , he  will  hold  such  collections  as  an 
insurer  under  the  rule  as  stated  in  City  of  Payette  v.  Silvey, 
290  S.W.  1019,  l.c.  1021 x 

"The  general  rule,  which  is  the  rule  in 
this  state,  is  that  one  of  the  duties  of 
a public  officer  intrusted  with  public 
money  is  to  keep  such  funds  safely,  and  that 
duty  must  be  performed  at  the  peril  of 
such  officer.  Thus,  in  effect,  he  is  an 
insurer  of  public  funds  lawfully  in  his 
posse  s sion. Tl 

A careful  search  has  been  made  of  Chapter  52  and  139  RSMo 
1959,  as  amended,  and  nowhere  have  we  found  any  authority 
vested  in  the  county  collector  to  select  depositaries  in  which 
he  may  place  Ms  collections  prior  to  the  time  he  makes  his 
settlements  and  turns  over  such  funds  as  required  by  Section 
139.210  RSMo  1959,  and  thereby  relieve  himself  as  an  insurer 
of  said  funds.  If  the  county  collector  desires  to  meet  tax* 
payers  at  various  points  in  the  county  and  collect  their  taxes 
as  authorized  by  Section  139.OIO  RSMo  1959  his  authority  to 
render  such  service  is  spelled  out  in  that  statute.  And  unless 
the  county  court  requires  the  county  collector  to  make  daily 
deposits  of  his  collections  under  Section  52.020  RSMo  Cum.  Supp. 
1961,  cited  supra,  we  find  no  statute  requiring  that  he  deposit 
his  collections  in  any  specific  place  of  safe-keeping  pending 
his  turnover  of  the  same  eaoh  month  as  required  by  Section 
139.210  RSMo  1959. 

Until  such  time  as  you  can  point  to  specific  statutory 
authorization  allowing  the  county  collector  of  St.  Francois 
County  to  utilize  various  banks  in  the  county  as  collection 
points  for  county  taxes  and  cause  such  banks  to  enter  into 
depositary  agreements  with  the  collector,  we  must  say  that 
such  authority  does  not  exist  under  the  fol lowing  language 
from  Lamar  Township  v.  City  of  Lamar,  169  S.W.  12,  261  Mo. 

171,  l.c.  189s 

"Officers  are  creatures  of  the  law,  whose 
duties  are  usually  fully  provided  for  by 
statute.  In  a way  they  are  agents,  but  they 
are  never  general  agents,  in  the  sense  that 
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they  are  h amp® red  by  neither  custom  nor 
law  and  In  the  sense  that  they  are  absolutely 
free  to  follow  their  own  volition.  Persons 
dealing  with  them  do  so  always  with  full 
knowledge  of  the  limitations  of  their 
agency  and  of  the  laws  which,  prescribing 
their  duties,  hedge  them  about.  They  are 
trustees  as  to  the  public  money  which  comes 
to  their  hands.  The  rules  which  govern 
this  trust  are  the  law  pursuant  to  which 
the  money  Is  paid,  to  them  and  the  law  by 
which  they  In  turn  pay  It  out.  Manifestly, 
none  of  the  reasons  which  operate  to  render 
recovery  of  money  voluntarily  paid  under  a 
mistake  of  law  by  a private  person,  applies 
to  an  officer.  The  law  which  fixes  his 
duties  Is  his  power  of  attorney;  if  he 
neglect  to  follow  It,  his  cestui  que  trust 
ought  not  to  suffer.  In  fact,  public  policy 
requires  that  all  officers  be  required  to 
perform  their  duties  within  the  strict  limits 
of  their  legal  authority.” 

We  are  enclosing  a copy  of  an  opinion  of  this  office  dated 
December  £7,  1954*  addressed  to  Honorable  J.  A.  Rouveyrol,  Com- 
missioner of  Finance,  construing  Missouri's  depositary  law 
found  at  Chapter  110  RSJfo  1949.  Some  minor  changes  have  been 
made  In  the  law  since  the  opinion  was  written,  but  the  principles 
of  law  stated  therein  are  still  applicable. 

Yours  very  truly. 


JLO'Milt 

Enc. 


THOMAS  "F."  EACLET01T 
Attorney  Oeneral 


OPINION  NO.  397  (1962) 
NO.  35  (1963) 

ANSWERED  BY  LETTER 

April  12,  1963 


Honorable  R.  B.  Mackey 
Commissioner  of  Finance 
Division  of  Finance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Mackey: 

This  letter  Is  In  response  to  your  letter  of  October  29# 
1962,  with  enclosures,  requesting  an  opinion  concerning  bank 
loan  limits  and  collateral  securities  therefor. 

1.  In  an  opinion  of  this  department  to  D.  R.  Harrison 
dated  January  22,  19^3*  a copy  of  which  Is  attached  hereto, 
this  office  concluded  that  loans  secured  by  United  States 
Government  bonds  were  not  exempt  from  the  loan  limits  pre- 
scribed for  banks. 

2.  We  have  reconsidered  this  question  and  find  no 
reason  to  differ  from  the  conclusion  reached  in  that  opinion. 

3.  It  is  further  our  view  that,  on  the  same  basis, 
loans  secured  by  FHA  and  01  loans  are  not  exempt  from  the 
loan  limits . 

4.  We  understand  that  there  Is  legislation  pending 
before  the  Legislature  which  may  amend  the  applicable  stat- 
utes respecting  this  problem. 


FILED 
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Yours  very  truly. 


JOotml 
Enc . 


THOMSSTT.  EAOLETON 

Attorney  Oeneral 


Opinion  No.  439  (1962) 

No. 45  (1963)  answered  by  letter 
(Nessenfeld) 


January  7,  1963 


Honorable  John  H.  Dalton 
Governor,  State  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 

Dear  Oovernor  Dalton: 

You  have  requested  that  this  office  provide  you  with 
a memorandum  setting  forth  our  opinion  as  to  whether  Judge 
Emory  S.  Smith  is  qualified  for  appointment  as  special  com- 
missioner under  the  provisions  of  Sections  476.450  to 
476.570,  inclusive,  RSMo  1959. 

You  have  Informed  us  that  in  January,  1949*  Judge  Smith 
was  convicted  in  the  United  States  District  Court  for  the 
Western  District  of  Missouri  of  the  crime  of  willfully  evad- 
ing payment  of  a federal  Income  tax,  a felony  under  the  pro- 
visions of  Title  26,  U.S.C.A. , $l45(b). 

Section  476.450  provides  that  certain  Judges  who  have 
ceased  to  hold  such  office  "shall  if  they  so  elect,  be  made, 
constituted  and  appointed"  special  commissioners  or  referees. 

Section  476.500  provides  that  any  person  who  desires  to 
accept  the  provisions  of  the  law  shall  notify  the  governor 
in  writing  of  such  fact,  "and  if  he  be  qualified  the  governor 
shall  certify  such  fact  to  the  comptroller  and  state  auditor 
and  to  the  chief  Justice  of  the  supreme  court." 

Under  the  facts  submitted  in  your  request.  Judge  Smith 
has  served  more  than  twelve  years  as  Judge  of  the  Circuit 
Court  and  is  more  than  65  years  of  age.  He  has  notified  you, 
as  Oovernor,  in  writing  of  his  desire  to  accept  the  provisions 
of  the  law  and  to  be  appointed  as  special  commissioner  or 
referee.  Hence,  unless  his  conviction  of  the  federal  offense 
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above  mentioned  disqualifies  him,  he  would  be  eligible  for 
such  appointment. 

Section  476.480  RSMo  1959  provides  as  follows: 

"Sections  476.450  to  476.510  shall  not 
apply  to  any  person  who  has  been  con- 
victed of  a felony  in  any  court  or  who 
has  been  impeached  or  removed  from 
office  for  misconduct. " 

In  our  opinion.  Judge  Smith  is  disqualified  by  the  plain 
and  unambiguous  provisions  of  Section  476.480,  That  section 
expressly  provides  that  the  law  shall  not  apply  to  any  person 
who  has  been  convicted  of  a felony  in  any  court.  Judge  Smith 
has  been  "convicted  of  a felony"  in  a United  States  District 
Court  in  Missouri.  However,  it  is  urged  on  his  behalf  that 
Section  476.480  should  apply  only  if  the  conviction  was  in  a 
court  of  this  State  or  alternatively,  only  if  the  offense  of 
which  he  was  convicted  is  defined  to  be  a felony  by  the  laws 
of  this  State.  To  construe  the  statute  in  accord  with  either 
of  these  contentions  would,  in  our  view,  be  Inconsistent  with 
the  plain  language  of  Section  476.480,  as  well  as  with  its 
obvious  Intent  and  purpose. 

The  disqualification  results  from  a conviction  of  a 
felony  in  any  court.  The  word  "any"  is  broad  and  all-inclusive. 
In  Hamilton  Plre  Insurance  Company  v,  Cervantes,  Mo.App.,  2JQ 
SW2d  20,  1.  c.  24,  the  Court  stated: 

"*  * * The  word  'any*  ia  all-comprehensive 
and  the  equivalent  of  the  words  ’every,1 
State  ex  inf.  Rice  ex  rel.  Allman  v.  Hawk, 

360  Mo.  490,  228  S.W.2d  785,  and  cases 
cited  228  S.W.2d  788,  and  ’all.'  * * *" 

In  Adams  v.  Maryland,  347  U.S.  179.  98  L.Sd.  608,  the 
Supreme  Court  of  the  United  States  said  with  reference  to  a 
federal  Act  forbidding  use  of  certain  testimony  "in  any  criminal 
proceeding  ...  in  any  court"  : "Language  could  be  no  plainer." 
We  agree. 

The  United  States  District  Court  for  the  Western  District 
of  Missouri  is  clearly  a court  comprehended  within  the  phrase 
"any  court"  and  the  offense  of  which  Judge  Smith  was  convicted 
is  a "felony"  in  the  court  in  which  such  conviction  was  had. 


Honorable  John  M.  Dalton 


- 3 - 


January  7,  1963 


Arguments  similar  to  those  advanced  on  behalf  of  Judge 
Smith  were  considered  and  ruled  adversely  by  our  Supreme  Court 
in  State  ex  rel  Barrett  v.  Sartorlous,  351  Mo.  1237,  175  SW2d 
787”  tfnder  the  statutory  provisions  there  for  construction, 
a person  convicted  of  a felony  was  deprived  of  the  right  to 
vote  unless  granted  a full  pardon.  The  Court  held  that  the 
statute  disqualified  from  voting  a person  who  had  been  con- 
victed of  the  offense  of  attempting  to  evade  payment  of 
federal  Income  taxes,  a felony  under  the  laws  of  the  United 
States.  In  ruling  that  such  person  was  disqualified,  the 
Court  stated  that  "anyone  convicted  for  felony  under  United 
States  law  is  excluded  from  the  right  of  voting  in  this  State." 

A minority  of  the  Court,  concurring  in  the  result  of 
the  Sartorlous  case,  agreed  that  the  disqualification  was 
not  limited  to  convictions  in  Missouri  courts  of  felonies 
under  the  laws  of  Missouri  and  committed  in  Missouri.  The 
minority  took  the  further  position  that  the  statute  there  in 
question  should  be  construed  to  disqualify  the  voter  only  if 
he  was  convicted  of  a felony  in  this  State  or  of  a felony  in 
another  Jurisdiction  which  would  also  be  a felony  if  the  crime 
had  been  committed  in  Missouri.  Note  was  taken  of  the  fact 
that  evasion  of  payment  of  state  income  tax  in  Missouri  is 
only  a misdemeanor.  However,  the  majority  of  the  Court  refused 
to  accept  any  such  limitation.  The  Court  quoted  and  adopted 
from  the  North  Dakota  case  of  State  ex  rel  Olson  v,  Langer, 

65  N.D.  68,  256  NW  377 , the  holding  that  it  is  sufficient  that 
the  act  constitute  a felony  in  the  Jurisdiction  in  which  it 
was  committed. 

The  Sartorlous  case  rules  the  qualifications  of  a voter. 
The  Court  pointed  out  that  provisions  of  the  kind  in  question 
"are  for  the  protection  of  the  public  by  permitting  only  those 
who  have  lived  up  to  certain  minimum  moral  and  legal  standards 
(by  not  committing  a crime  classed  as  a felony)  to  exercise 
the  high  privilege  of  participating  in  government  by  voting." 

The  Sartorlous  case  has  been  cited  as  authority  In  State 
v . He rmann , Mo . Sup 283  SW2d  617,  which  involved  the  qualifi- 
cations of  a Juror,  the  statute  providing  that  no  person  "who 
has  been  convicted  of  a felony"  shall  be  permitted  to  serve  as 
such.  With  respect  to  the  Sartorlous  case,  the  Court  stated: 
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"We  hold  that  such  broad  language  without 
any  stated  limitation  disqualified  from 
voting  one  who  had  been  convicted  of  a 
felony  in  a federal  court." 

In  the  Hermann  case,  it  was  held,  283  SW2d  1.  c.  622,  that 
the  Juror  having  been  convicted  in  a federal  court  of  sending 
obscene  letters  through  the  mail,  it  "conclusively"  appeared 
that  such  Juror  was  disqualified. 

There  is  much  to  be  said  for  the  view  advocated  by  the 
minority  in  the  Sartorlous  case  as  applicable  to  the  right  to 
vote.  Our  courts  have  held  on  several  occasions  that  election 
laws  must  be  liberally  construed  in  aid  of  the  right  of  suffrage 
Nance  v.  Kearbey,  251  Mo.  374,  158  SW  629,  631;  Application  of 
Lawrence,  353  Mo«  1028,  185  SW2d  8l8,  820.  Howe ve r , c ons ide ra - 
tions  or  such  nature  which  might  be  relevant  in  construing  the 
disqualification  provisions  of  election  laws  are  of  little  aid 
in  ascertaining  the  legislative  intent  to  be  derived  from  the 
language  employed  in  Section  476.430. 

The  compensation  provided  for  in  Section  476.450  is  pay- 
able only  to  those  qualified  persons  who  have  elected  to  be 
made,  constituted  and  appointed  special  commissioners  or 
referees,  and  hence  is  not  a mere  gratuity.  Such  special  com- 
missioners or  referees  are  subject  to  call  for  temporary  duty 
in  any  court  in  the  State  to  render  such  duties  as  may  be 
directed  by  the  Supreme  Court  or  as  may  be  prescribed  by  law. 
Section  476.460  RSMo  1959*  These  special  commissioners  consti- 
tute a part  of  our  Judicial  system  and  are  directly  concerned 
with  the  administration  of  Justice  by  the  courts  of  this  State. 

In  several  disbarment  proceedings,  our  Supreme  Court  has 
held  that  the  offense  of  which  Judge  Smith  was  convicted  in- 
volves moral  turpitude.  See  In  re  Canaonerl,  Mo. Sup.,  334  SW2d 
30,  33.  Article  VII,  Section  1,  Constitution  of  Missouri  1945, 
provides  in  part  that  Judges  of  the  circuit  court  shall  be 
liable  to  impeachment  for  "any  offense  involving  moral  turpitude 

In  view  of  the  foregoing,  we  cannot  attribute  to  the 
General  Assembly  an  Intent  to  limit  the  application  of  the 
general  language  used  in  this  section  in  order  to  permit  persons 
convicted  of  crimes  of  this  nature  to  serve  in  a Judicial  ca- 
pacity. The  statute  was  enacted  in  1951 » long  after  the 
Sartorlous  case  was  decided,  and  it  is  to  be  assumed  that  the 
Legislature  was  aware  of  the  broad  construction  adopted  by  the 
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Supreme  Court  In  the  Sartorlous  case,  and  believed  that  it 
would  be  equally  applicable  to the  more  specific  language 
employed  In  Section  476.480,  "convicted  of  a felony  In  any 
court."  Had  the  Legislature  Intended  to  limit  the  applica- 
tion of  the  broad  language  of  this  section  and  adopt  the 
view  expressed  In  the  concurring  opinion  In  the  Sartorlou3 
case.  It  could  have  readily  done  so.  Just  as  was  done  In  the 
Habitual  Criminal  Act,  Section  556.290  RSMo  1959. 

In  our  opinion,  the  language  of  Section  476.460  was 
chosen  for  the  very  purpose  and  intent  of  including  as  a 
disqualification  any  felony  conviction  such  as  that  of  which 
Judge  Smith  was  convicted.  The  provisions  of  this  section 
do  not  constitute  a penalty,  retroactive  or  otherwise.  See 
State  ex  rel  Olson  v.Langer,  65  N.D.  68,  256  NW  377,  quoted 
with  approval  1'n^the  Sartorlous  case,  175  SW2d  1.  c.  900. 

They  merely  provide  a eans  of*  protecting  the  public  and 
maintaining  unblemished  and  free  from  any  suspicion  the 
Judicial  system  of  the  State. 

It  is  the  opinion  of  this  office  that  a conviction  of 
the  crime  of  willfully  evading  federal  income  taxes,  a felony 
under  the  applicable  federal  law,  disqualifies  an  otherwise 
eligible  Judge  from  the  right  to  accept  and  be  entitled  to 
the  benefits  of  Section  476.450  to  476.510,  inclusive,  RSMo 
1959*  and  that  a Judge  so  convicted  is  not  qualified  for 
appointment  as  special  commissioner  pursuant  to  said  statutes. 

Very  truly  yours. 


JNt  sr 


THOMAS  F.  KAO LET ON 
Attorney  General 


OPINION  No.  49  answered  by  letter 


January  24,  1963 


Honorable  Gerald  Kiser 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Mr*  Kiser t 

This  is  in  response  to  the  recent  request  of  your 
predecessor  for  an  opinion  of  this  office  as  to  whether 
special  road  and  bridge  tax  money  may  properly  be  spent 
to  improve  and  repair  streets  in  incorporated  areas  of 
Clay  County* 

We  note  that  Section  137*555,  RSMo  1959,  provides 
in  part. 


"•  • • that  the  part  of  said  special 
road  and  bridge  tax  arising  from  and 
paid  upon  property  not  situated  in 
any  special  road  district  and  the 
one-fifth  part  retained  in  the  coun- 
ty treasury  may,  in  the  discretion 
of  the  county  court,  be  used  in  im- 
proving or  repairing  any  street  in 
any  incorporated  city  or  village  in 
the  county,  if  said  street  shall 
form  a part  of  a continuous  highway 
of  said  county  leading  through  such 
city  or  village*" 

In  an  opinion  issued  to  the  Honorable  £•  Wayne 
Collinson,  dated  April  9.  1949,  a copy  of  which  is  at- 
tached herewith,  the  following  was  stated  as  part  of 
the  conclusion: 

"It  is  the  opinion  of  this  depart- 
ment that  the  county  court  of  Greene 
County  may  expend  the  monies  derived 
from  the  special  road  and  bridge  tax 
authorized  by  section  6527,  Laws  of 
Missouri  1945,  page  1476,  derived 


Honorable  Richard  E.  tic  Fa  din 


from  property  not  situated  in  any 
special  road  district,  and  the  one- 
fifth  part  retained  by  the  county 
from  taxes  derived  from  property  in 
a special  .road  district  to  improve 
or  repair  any  street  in  Springfield 
if  such  street  forms  a part  or  a 
continuous  highway  of  Greene  Coun- 
ty leading  through  the  city  of 
Springfield." 

The  Section  $527  referred  to  in  the  foregoing  quote 
is  now  known  as  Section  137.555*  RSMo  1959. 

We  trust  that  the  foregoing  will  fully  answer  your 
inquiry. 


Very  truly  yours. 


Thomas  f.  eagletoi! 
Attorney  General 


AJS  lc 
1 enclosure 


Opinion  Request  No.  *51  (1963)  answered 
by  letter  by  Howard  L.  McFadden 


January  4,  1963 


Honorable  William  W.  Hoertel 
ProBOCutlng  Attorney 
Phelpa  County 
Holla,  Missouri 

Dear  Nr.  Hoertel i 


j FLLE  D I 

*57 


This  is  In  response  to  your  request  for  an  opinion  from 
this  office  dated  December  19,  1962,  as  follows! 


"This  is  a formal  request  for  an  opinion 
concerning  Seetlon  454.120  R.  3.  Mo., 

1959,  said  statute  states  as  follows! 

•The  Prosecuting  Attorney  upon  the  request 
of  the  Court  or  of  State  Division  of 
Welfare  shall  represent  the  plaintiff  in 
any  proceedings  under  Section  454.010  to 
454.360.* 


My  question,  therefore,  is  whether  or 
not  this  situation  precludes  a private 
attorney  at  law  from  representing  a 
plaintiff  in  a Reciprocal  Mon- Support 
action,  and  if  so,  whether  or  not  I,  as 
Prosecuting  Attorney,  can  force  any 
proapectlve  plaintiff  to  get  the  Court 
to  request  me  to  file  a petition  in  Court 
for  the  said  prospective  plaintiff." 


As  a matter  of  general  information,  I am  taking  the 
liberty  of  enclosing  herewith  a prior  opinion  of  this  offioe 
dated  September  10,  1962,  to  the  Honorable  Fred  Steck, 
Prosecuting  Attorney,  Scott  County,  wherein  you  will  note 
we  advised  that  where  the  Prosecuting  Attorney  is  requested 
by  either  the  court  or  the  State  Division  of  welfare  to 
represent  the  plaintiff  in  proceedings  under  Chapter  454, 
RSMo  1959#  he  has  the  mandatory  duty  to  do  so. 


Honorable  William  W.  Hoertel 
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Further,  In  the  same  opinion  we  observed  that  the 
prosecuting  attorney  can  In  his  discretion  Initiate  a 
proceeding  on  his  own  Initiative  without  awaiting  an 
order  of  court  or  of  the  State  Division  of  Welfare. 

In  reading  the  statutes,  we  find  nothing  which  would 
preclude  a plaintiff  from  hiring  her  own  counsel  to  pursue 
her  cause  of  action. 


Yours  very  truly. 


HLMxBJ 


THOMAS  P.  EAOLETON 

Attorney  General 


Opinion  Request  #458  answered 
By  Letter.  £ 


January  3,  1963 


Honorable  L.  P.  Cottey 
Judge  of  the 
First  Judicial  Circuit 
Lancaster,  Missouri 

Dear  Judge  Cottey: 

This  is  to  acknowledge  receipt  of  your  letter  of 
December  27,  1962,  concerning  the  appointment  of  a juvenile 
officer  for  the  First  Judicial  Circuit.  You  enclose  a letter 
addressed  to  you  dated  December  27,  1962,  from  Edgar  C.  Padgett 
stating  his  qualifications  for  the  position  as  juvenile  officer, 
and  you  request  advice  from  this  office  concerning  these  qualifica- 
tions under  Section  211.361,  RSMo  1959. 

Under  Section  211.351  RSMo  1959,  the  circuit  judge  in 
circuits  comprised  of  third  and  fourth  class  counties  may  appoint 
a juvenile  officer  to  serve  the  judicial  circuit.  The  qualifications 
of  the  person  to  be  appointed  as  juvenile  officer  are  as  prescribed 
in  Section  211*361,  RSMo  1959*  Under  these  statutory  provisions, 
it  is  the  responsibility  of  the  circuit  judge  to  determine  whether 
an  applicant  meets  the  qualifications  required  by  statute. 

We  think  it  is  completely  within  the  sound  discretion  of 
the  court  to  determine  whether  an  applicant,  in  lieu  of  certain 
academic  training,  "has  had  four  years  or  more  experience  in 
social  work  with  juveniles  in  probation  or  allied  services."  Thus, 
if  a judge  feels  that  an  applicant  has  had  four  years  experience  in 
an  "allied  service,"  it  would  then  be  within  his  discretionary 
authority  to  make  an  appointment.  In  last  analysis,  the  judge  who 
is  in  a position  to  personally  evaluate  and  analyze  the  applicant's 
background  can  best  determine  applicant's  experience  in  "allied 
service." 

Yours  very  truly. 


f i l Id 

& 


THOM AS  F.  EAGLETON 
Attorney  General 


TAXATION: 

ASSESSMENTS: 

AUTOMOBILES: 
PERSONAL  PROPERTY: 
MOTOR  VEHICLES: 
LEASED  MOTOR  VEHICLES: 

CORPORATIONS: 


Motor  vehicles  situated  or  held  in  Livirgstor.  Co. 
which,  are  owned'by  a domestic  or  foreign  corporation 
doing  business  in  this  state  or  which  are  leased  to 
a corporate  lessee  doing  business  in  this  state  or 
which  are  leased  to  an  individual  residing  in 
Livingston  Co,,  are  subject  to  assessment  or  taxa- 
tion in  Livingston  Co,  even  though  taxes  have  been 
paid  on  such  motor  vehicle  in  another  state , Such 
motor  vehicles  are  assessable  in  Livingston  Co.  to 
the  corporate  lessor  doing  business  in  this  state 
or  to  the  corporate  lessee  doing  business  in  this 
state  or  the  individual  lessee  residing  in 
Livingston  Co. 

October  23,  1963 


Honorable  Don  Chapman,  Jr. 
Pro ae cubing  Attorney 
Livingston  County 
Chillicothe,  Missouri 


OPINION  NO.  59 


Dear  Mr.  Chapman: 


This  is  in  answer  to  your  request  for  an  official  opinion 
which  reads  as  follows: 

"Several  traveling  salesmen  who  live  in 
Livingston  County  have  cars  that  are 
leased  by  them  or  their  companies  from 
leasing  corporations  outside  of  the  State 
of  Missouri.  These  particular  cars  dis- 
play the  license  plate  of  the  state  where 
the  leasing  corporation  Is  incorporated. 

We  have  been  told  that  in  most  cases  that 
Ad  Valorem  taxes  are  collected  on  these 
cars  in  the  state  where  the  leasing  cor- 
poration is  incorporated.  Our  County 
Court  would  like  to  know  if  these  partic- 
ular cars  are  assessable  in  Livingston 
County.  Z would  appreciate  an  official 
opinion  on  this  matter. " 

In  answering  your  question,  we  first  refer  to  the 
following  statutes: 


Section  137.075,  RSMo  1959** 

"Every  person  owning  or  holding  real 
property  or  tangible  personal  property 
on  the  first  day  of  January  Including 
all  such  property  purchased  on  that  day, 
shall  be  liable  for  taxeB  thereon  during 
the  same  calendar  year." 
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Section  137 .080,  RSMo  1959* 

"Real  estate  and  tangible  personal 
property  shall  be  assessed  annually 
at  the  assessment  which  commences  on 
the  first  day  of  January." 

Section  137*090,  RSMo,  Cum.  Supp.  1961: 

"All  tangible  personal  property  of 
whatever  nature  and  character  situate 
in  a county  other  than  the  one  in  which 
the  owner  resides  shall  be  assessed  in 
the  county  where  the  owner  resides,  ex- 
cept that  houseboats,  cabin  cruisers  and 
automobile  trailer  houses  used  for  lodg- 
ing shall  be  assessed  in  the  county  where 
they  are  located  and  tangible  personal 
property  belonging  to  estates,  which  shall 
be  assessed  in  the  county  in  which  the 
probate  court  has  jurisdiction;  provided, 
that  no  tangible  personal  property  shall 
be  simultaneously  assessed  in  more  than 
one  county." 

Section  137*095,  RSMo  1959* 

"The  real  and  tangible  personal  property 
of  all  corporations  operating  in  any  county 
in  the  State  of  Missouri  and  in  the  city  of 
St.  Louis,  and  subject  to  assessment  by  county 
or  township  assessors,  shall  be  assessed  and 
taxed  in  the  county  in  which  the  property  is 
situated  on  the  first  day  of  January  of  the 
year  for  which  the  taxes  are  assessed,  and 
every  general  or  business  corporation  having 
or  owning  tangible  personal  property  on  the 
first  day  of  January  in  each  year,  which  is 
situated  in  any  other  county  than  the  one  in 
which  the  corporation  1b  .locate^,  shall  make 
return  to  the  assessor  of  the  county  or  town- 
ship where  the  property  is  situated,  in  the 
same  manner  as  other  tangible  personal  prop- 
erty is  required  by  law  to  be  returned." 
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From  your  opinion  request  we  understand  that  the  salesmen 
who  are  the  lessees  of  the  automobiles  reside  in  Livingston 
County  and  that  the  automobiles  which  are  the  subject  of  the 
lease  are  situated  or  garaged  In  Livingston  County.  This  tax 
Bitus  is  Important  in  determining  the  county  in  which  the  auto- 
mobiles are  to  be  assessed.  Automobiles  are  tangible  personal 
property.  Section  137.090  provides  that  the  property  should 
be  assessed  in  the  county  where  the  owner  resides.  Section 
137.093  provides  that  the  property  of  corporations  operating 
in  any  county  of  the  State  of  Missouri  should  be  assessed  In 
the  county  where  the  property  is  situated. 

From  these  facts  and  from  these  statutes  we  must  then 
conclude  that  if  the  automobiles  are  situated  in  Livingston 
County  and  are  owned  by  a corporation  operating  in  any  county 
in  the  State  of  Missouri,  the  place  where  they  should  be 
assessed  is  in  Livingston  County.  If  the  salesmen  are  deemed 
to  be  the  owners  or  holders  of  the  property  for  tax  purposes, 
the  county  in  which  the  automobiles  should  be  assessed  would, 
again,  be  Livingston  County  because  the  salesmen  reside  in 
Livingston  County.  Under  either  situation  the  county  in  which 
the  assessment  should  be  made  would  be  in  Livingston  County. 

In  determining  whether  the  tax  could  be  assessed  against 
the  salesmen  who  are  the  lessees  of  the  automobiles,  we  refer 
you  to  Section  137*075*  supra.  That  section  makes  every  per- 
son owning  or  holding  tangible  personal  property  liable  for 
taxes  thereon.  TEus7  the  salesmen  who  are  the  lessees  would 
be  liable  for  the  taxes  if  it  is  determined  that  they  are  the 
holders  of  the  automobiles  within  the  meaning  of  that  statute. 

In  determining  that  the  lessee  is  the  holder  of  the 
automobile  within  the  meaning  of  the  statute,  the  case  of 
State  v.  Haphe,  31  SW2d  788,  is  helpful . In  that  case  the 
Supreme  Court  said,  l.c.  790,  791* 

"(2,  3)  From  the  foregoing  it  appears  that 
every  person  owning  or  holding  property  on 
the  1st  day  of  June  is  liable  for  the  taxes 
thereon  for  the  ensuing  year,  that  it  is  the 
duty  of  every  person  to  list  with  the  assessor 
all  taxable  property  owned  by  him,  or  under 
his  care,  charge,  or  management,  and  that  per- 
sonal taxes  constitute  a debt  against  the 
person  assessed  with  such  taxes,  the  person 
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named  In  the  tax  bill.  If  the  person  who 
holds  or  has  under  his  care,  charge,  and 
management  personal  property  is  liable  for 
the  taxes  thereon,  such  taxes  may  be  assessed 
against  him  or  in  his  name;  and,  when  so 
assessed,  they  constitute  a personal  debt 
for  which  a personal  judgment  against  him 
may  be  recovered.  Whether  the  care,  charge, 
and  management  of  personal  property  devolves 
upon  one  as  trustee,  administrator,  executor, 
or  curator,  or  as  agent  of  a nonresident 
principal,  is  of  no  consequence 3 he  is  made 
liable  for  the  taxes  on  the  property  simply 
because  he  has  charge  and  control  of  it,  and 
not  because  of  the  capacity  in  which  he  holds 
it.  And  when  the  taxes  are  assessed  against 
one  so  holding  property,  the  debt  is  his  and 
not  that  of  the  estate  or  principal  for  whom 
he  holds. 

M . . . Both  the  person  'owning ‘ and  the 
person  'holding*  personal  property  are  liable 
for  taxes  thereon,  and  such  taxes  may  be 
assessed  against  either  or  both.  • • ." 

State  v.  McGee,  44  SW2d  36,  l.c.  38*  quoted  with  approval 
from  State  v.  Haphe,  supra. 

In  accordance  with  these  authorities,  we  therefore  conclude 
that  the  salesmen  who  are  the  lessees  of  the  automobiles  are 
liable  as  the  holders  of  such  automobiles  for  taxes  assessed 
against  such  automobiles  in  Livingston  County. 

We  also  hold  that  a corporate  lessee  doing  business  in 
Missouri  is  a holder  of  personal  property  and  liable  for  taxes 
on  such  leased  automobiles. 

We  further  hold  that  corporations  operating  in  any  county 
in  the  State  of  Missouri  which  are  the  lessors  of  any  such 
automobiles  are  liable  for  the  taxes  assessed  thereon  in 
Livingston  County.  Such  liability  is  imposed  by  Section  137.- 
075,  supra,  even  though  such  section  imposes  the  liability  on 
"every  person.”  The  term  "person”  Is  not  defined  in  Chapter  137. 
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However,  paragraph  (7)  of  Section  1.020  provides  that  the 
word  "person"  may  extend  and  be  applied  to  corporations,  and 
this  definition  would  control  In  Chapter  137  In  the  absence 
of  contrary  provisions  In  Chapter  137. 

In  addition,  the  case  law  is  to  the  effect  that  taxes 
may  be  assessed  against  foreign  corporations  as  well  as 
domestic  corporations.  City  of  St.  Louis  v.  Wiggins  Perry 
Co.,  40  Mo.  580,  was  a suit  against  the  defendant,  a foreign 
corporation,  for  taxes  on  personal  property.  In  that  case 
the  Missouri  Supreme  Court  said,  l.c.  587: 

" * * * there  can  be  little  doubt  that 
the  effect  of  the  statutes  of  thlB  state 
is  such  as  to  make  this  corporation, 
though  chartered  abroad,  a resident  of 
this  state  not  only  for  the  purpose  of 
suing  and  being  sued,  by  ordinary  process, 
or  by  attachment,  but  for  all  the  purposes 
of  ownership  of  personal  property  and  of 
taxation,  if  the  same  be  actually  situated 
within  the  city  limits ." 

This  ruling  has  been  cited  and  quoted  with  approval  In 
State  ex  rel.  Henning  v.  Williams,  131  SW2d  561,  l.c.  564,  and 
State  ex  rel.  Northwestern  Mutual  Plre  Association  v.  Cook, 

160  SW2d  687,  l.c.  690. 

Inherent  however  in  this  problem  is  the  question  whether 
Missouri  can  tax  personal  property  which  has  been  taxed  to  the 
lessor  in  another  state.  In  State  ex  rel.  American  Cent.  Ins. 
Co.  v.  Oehner,  9 SW2d  621,  623,  the  Supreme  Court,  en  Banc, 
said,  l.c.  623: 

"Each  state  is  sovereign,  and,  where  it 
has  a right  to  Impose  a tax,  it  cannot  be 
deterred  from  Imposing  It  by  the  fact  that 
some  other  state  has  seen  fit  to  tax  the 
same  property.  It  is  not  a double  taxation. 

37  Cyo.  755;  Judy  v.  Beckwith,  137  Iowa  24, 

114  N.W.  656,  15  L.R.A.  (N.S.)  142,  15  Ann. 

Cas.  890.  In  the  latter  case  a copious  note 
cites  numerous  cases  Illustrative  of  the 
rule.  It  is  not  unconstitutional  or  in  con- 
flict with  any  role  of  law." 
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Honorable  Don  Chapman,  Jr. 


Hence,  It  clearly  appears  that  Missouri  validly  can  and 
does  tax  such  leased  automobiles  whether  or  not  the  lessor 
pays  a tax  in  another  state. 


CONCLUSION 


Motor  vehicles  situated  or  held  in  Livingston  County 
which  are  owned  by  a domestic  or  foreign  corporation  doing 
business  in  this  state  or  which  are  leased  to  a corporate 
lessee  doing  business  in  this  state  or  which  are  leased  to 
an  individual  residing  in  Livingston  County,  are  subject  to 
assessment  or  taxation  in  Livingston  County  even  though  taxes 
have  been  paid  on  such  motor  vehicle  in  another  state.  Such 
motor  vehicles  are  assessable  in  Livingston  County  to  the 
corporate  lessor  doing  business  in  this  state  or  to  the  cor* 
porate  lessee  doing  business  in  this  state  or  the  individual 
lessee  residing  in  Livingston  County. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Wayne  V.  Waldo. 


Tours  very  truly. 


®KAS  FT  TON 

Attorney  General 


WWW:  BJ;  JQ^ral 


Opinion  No.  62  Answered  by  Letter 


Sec.  454.240  (4)  RSMo  1959  of  the 
Uniform  Reciprocal  Enforcement  of 
Support  Law  authorizes  the  punishment 
for  contempt  of  court  of  a defendant- 
father  for  wilful  non-payment  according 
to  a support  order . Although  some 
question  can  be  raised  as  to  the  con- 
stitutionality of  this  statute,  it  will 
be  deemed  to  be  valid  unless  judically 
ruled  to  the  contrary. 

December  5,  1963 


Honorable  Paul  McGhee 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 

Dear  Mr.  McGhee x 

We  have  your  opinion  request  in  which  you  inquire  as  to 
the  constitutionality  of  a proceeding  to  imprison  a defendant- 
father  for  wilful  non-payment  of  a support  order  under  the 
Uniform  Enforcement  of  Support  Law. 

Statutory  authority  to  punish  a defendant- father  for  wilful 
non-payment  according  to  a court  order  is  apparently  granted  in 
Sec.  454.240  (4),  RSMo  1959  which  reads  as  follows: 

"To  punish  the  defendant  who  shall  violate 
any  order  of  the  court  to  the  same  extent 
as  is  provided  by  law  for  contempt  of  the 
court  in  any  other  suit  or  proceeding 
cognizable  by  the  court." 

We  concede  that  there  is  some  question  as  to  the  constitutionality 
of  this  section  by  reason  of  Art.  I,  Sec.  11  of  the  Missouri 
Constitution  (Imprisonment  for  debt)  and  by  reason  of  Missouri 
cases  relating  to  the  non-payment  of  alimony  or  non-payment  of 
child  support  in  purely  intra -Missouri  situations.  See  Coghlin  v. 
Ehlert,  39  Mo.  285,  286»  Ex  Parte  Kinsolving,  116  S.W.  1068,  1072* 
Harrington  v.  Harrington,  121  S.W.  2d  291,  293.  Note,  however, 
that  none  of  these  cases  precisely  rules  the  instant  question. 


Honorable  Paul  McGhee  - 2.  December  5,  1963 


It  haa  been  the  long-standing  policy  of  the  Attorney  General's 
office  to  try  to  uphold  the  constitutionality  of  an  act  of  the 
legislature  unless  same  is  obviously  void  on  its  face.  In  this 
instance,  we  cannot  categorically  state  that  Sec.  454.240  (4)  is 
void  on  its  face.  Thus,  if  it  is  unconstitutional,  we  think  it  is  the 
prerogative  of  the  courts  to  so  declare  it. 

Thus,  unless  Sec.  454.240  (4)  is  judically  ruled  uncon- 
stitutional, we  shall  presume  it  to  be  constitutional. 

Very  truly  yours. 


THOMAS  Po  KAGLBTON 
Attorney  General 


3A£JL0TS:  Ballots  marked  In  the  proper  square  with  a cross  or  X 

EIEf'PIONS:  : mark  or  a check  or  V mark  are  valid. 

VOTERS: 


October  4,  1963  OPINION  NO.  63 


Honorable  William  J . Esely 
Prosecuting  Attorney 
Harrison  County 
Bethany,  Missouri 


Dear  Sir: 

This  is  in  answer  to  your  opinion  request  which  reads, 
in  part,  as  follows: 

"One  other  question  Involved  the  manner 
of  marking  a ballot,  that  is  as  to  whether 
or  not  it  had  to  be  in  the  form  of  an  'X1 
or  could  be  a check  mark  or  some  other 
mark.  I have  found  at  least  one  case 
whloh  seems  to  indicate  that  it  does  not 
necessarily  have  to  be  an  'X'  but  can  be 
a check  mark  as  long  as  the  lines  of  the 
two  marks  Intersect,  at  an  angle." 

The  problem  presented  appears  to  be  - what  kind  of  mark 
must  the  voter  make  in  the  appropriate  square  or  circle  to 
be  considered  a valid  mark?  It  will  be  noted  that  Section 
III.58O,  RSMo  1959#  repeatedly  refers  to  "cross  (x)  mark." 
The  statute  then  defines  a cross  or  X mark  in  the  following 
language: 

" • * * A cross  (X)  mark  is  any  line 
crossing  any  other  line  at  any  angle 
within  the  voting  Bpaoe,  and  no  ballot 
shall  be  declared  void  because  a cross 
(X)  mark  therein  is  irregular  in  form." 

In  the  case  of  Riefle  v.  Kamp,  247  SW2d  333>  337,  the 
St.  Louis  Court  of  Appeals  pointed  to  the  objects  to  be  kept 
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Honorable  William  J.  Esely 


In  mind  in  determining  the  validity  of  the  markings  on  a 
ballot! 


"In  settling  these  questions  three  objects 
must  be  kept  in  mind:  1,  The  intention  of 
the  voter.  2.  The  secrecy  of  the  ballot; 
and  3,  The  requirements  of  the  statute. 

If  the  voter's  intention  can  be  gathered 
from  his  ballot,  without  laying  down  a 
rule  which  may  lead  to  a destruction  of 
its  secrecy,  and  the  voter  has  substantially 
complied  with  the  statute,  his  intention 
should  be  given  effect.  If  a stark  shows 
the  voter's  Intent  but  at  the  same  time 
serves  the  purpose  of  indicating  who  voted 
it,  or  if  the  voter  has  failed  to  substan- 
tially comply  with  the  directions  of  the 
statute  in  making  the  voting  mark,  the 
ballot  should  be  rejected." 

The  Court  also  pointed  out  the  policy  of  our  statutes 
in  the  following  language,  l.c.  339* 

"Our  statute  sets  a liberal  pattern  for 
the  courts  and  the  courts  have  adopted 
a policy  of  liberal  Interpretation  in 
favor  of  the  voter  in  all  questions. 

The  statute  does  not  provide  that  a 
ballot  should  be  rejected  when  not 
marked  exactly  as  direoted,  but  tends 
to  favor  the  voter  in  an  imperfect  com- 
pliance • The  provisions  as  to  marking 
a ballot  tend  to  limit  the  citizen  in 
his  exercise  of  the  right  of  suffrage 
and  should  be  liberally  construed  in 
his  favor.  When  the  statute  does  not 
expressly  declare  that  a particular  in- 
formality voids  a ballot,  it  would  appear 
the  better  policy  to  consider  the  statu- 
tory requirement  as  directory  only.  The 
whole  purpose  of  the  ballot  as  an  institu- 
tion is  to  obtain  a correct  expression  of 
intention;  and  if,  in  a given  case  the 
intention  is  clear,  it  is  an  entire  mis- 
conception of  the  purpose  of  the  require- 
ments to  treat  them  as  essentials;  that  is 
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Honorable  William  J.  Seely 


as  objects  themselves,  and  not  merely  as 
means.  If  the  voter  has  made  an  honest 
effort  to  express  himself  In  the  manner 
provided  by  statute  his  vote  should  be 
counted . " 

The  Court  then  considers  whether  or  not  a so-called  V or 
check  mark  compiles  with  the  statutes  and  concludes  that  It 
does.  In  the  following  language,  l.c.  340: 

"We  conclude  that  where  two  reasonably 
straight  lines  meet  within  the  voting 
space  at  an  angle  of  less  than  ninety 
degrees,  forming  a solid  juncture  so 
that  the  end  of  one  line  also  forms  the 
end  of  the  other  line,  the  voter  has 
substantially  compiled  with  the  statute 
and  the  vote  should  be  counted,  unless 
objectionable  for  other  reasons," 


CONCLUSION 

Ballots  marked  in  the  appropriate  square  by  the  voter 
with  one  of  the  various  types  of  crosses  or  X marks  or  a oheok 
or  V mark  should  be  considered  valid  if  the  voter's  Intention 
can  be  gathered  from  his  ballot  and  the  marking  Is  not  such 
as  to  serve  the  purpose  of  Indicating  who  voted  the  ballot. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  J.  Cordon  Siddens. 


Yours  very  truly. 


Fr'EACLfiTOV 

Attorney  General 


JOS : ml 


BONDS: 


The  bond  of  the  county  collector  of  second 
class  counties  shall  be  fixed  as  provided 
COUNTY  COLLECTORS:  in  Subsection  1 of  Section  52.020,  RSMo 

1959,  within  the  limits  provided  in  Section 
52.380. 


Opinion  No.  64  (Denman) 
February  5>  1963 


Honorable  Don  S.  Burrell 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Mr . Burrell: 

This  is  in  answer  to  your  letter  of  January  10,  1963, 
requesting  an  opinion  of  this  office  on  the  following 
matters: 


"Our  County  Court  has  received  a letter 
from  W.  T.  Scott,  Supervisor,  County  De- 
partment of  Revenue,  this  letter  purports 
to  say  the  County  Collector  must  put  up  a 
bond  in  the  amount  of  the  sum  of  the  col- 
lections for  the  month  of  December  1961 
plus  100.  Along  with  this  letter  he  sends 
us  the  bond  form:  #27,  and  on  the  second 
page  of  this  bond  form,  it  provides  that 
if  the  County  Court  has  applied  the  ’De- 
pository Law'  to  the  County  Collector, 
then  the  bond  may  be  considerably  reduced. 
The  exact  language  is  as  follows,  'it  is 
made  in  a sum  equal  to  one -fourth  of  the 
largest  total  collections  made  during  any 
one  month  of  the  year  immediately  pre- 
ceding his  election  plus  100.' 

"In  arriving  at  this  figure,  do  you  take 
the  total  collections  for  the  month  of 
December  and  add  100  of  that  figure  to 
that  figure  and  then  divide  by  four,  or 
do  you  take  the  total  collections  in  the 
month  of  December,  divide  it  by  four  and 
then  add  thereto  the  sum  of  100  of  the 
collections  for  December. 


Honorable  Don  E.  Burrell 


"Also  in  reading  RSMo  59,  section  52.020, 

I find  a provision  as  follows,  'no  collec- 
tor shall  be  required  to  give  bond  in  ex- 
cess of  the  sum  of  $750,000.00,'  and  I do 
not  find  where  this  provision  has  ever 
been  repealed. 

"Naturally,  our  County  Court  is  anxious  to 
reduce  the  bond  premium  as  much  as  possible, 
and  1 would  much  appreciate  your  opinion  on 
No.  1 the  method  of  computing  the  amount  of 
bond  outlined  above,  and  No.  2 whether  or 
not  the  $750,000.00  limitation  is  applicable 
to  Greene  County,  a second-class  County." 

Section  52.020  RSMo  1959  provides! 

"1.  Every  collector  of  the  revenue  in  the 
various  counties  in  this  state,  * * * before 
entering  upon  the  duties  of  his  office,  shall 
give  bond  and  security  to  the  state,  to  the 
satisfaction  of  the  county  courts,  * * * in 
a sum  equal  to  the  largest  total  collections 
male  during  any  one  month  of  the  year  pre- 
ceding his  election  or  appointment,  plus  ten 
per  cent  of  the  amount;  but  no  collector 
snail  be  required  to  give  bond  in  excess  of 
seven  hundred  and  fifty  thousand  dollars.  * * * 

"2,  In  all  third  and  fourth  class  counties 
the  county  court  may  require  the  county  col- 
lector to  deposit  daily  all  collections  of 
money  in  the  depositaries  selected  by  the 
county  court  * * *.  If  daily  deposits  are 
required  to  be  made,  the  county  courts  may 
also  require  that  tne  bond  of  the  county  col- 
lector shall  be  in  the  sum  equal  to  one -fourth 
of  the  largest  amount  collected  during  any  one 
month  of  the  year  immediately  preceding  his 
election  or  appointment,  plus  ten  per  cent  of 
the  amount.  * * *" 

Section  52 .380  RSMo  1959*  relating  to  class  two  counties, 
provides! 


"Prom  and  after  the  taking  effect  of  this 
section  the  bond  of  the  county  collector 
in  all  counties  herein  included  shall  be 
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Honorable  Don  B.  Burrell 


not  lesa  than  fifty  thousand  dollars  nor 
exceeding  seven  hundred  and  fifty  thousand 
dollars,  the  amount  of  said  bond  to  be 
fixed  by  the  county  court,  * * 

There  seems  to  be  some  conflict  between  Sections  52.020 
and  52.380  inasmuch  as  Section  52.020  prescribes  the  method 
for  determining  the  amount  of  the  bond  of  the  county  collec- 
tor for  all  counties,  whereas  Section  52.380  provides  that 
the  amount  of  the  bond  of  county  collectors  in  counties  of 
the  second  class  shall  be  fixed  by  the  county  courts.  Section 
52.380  sets  a lower  limit  of  $50,000,  and  both  sections  set 
an  upper  limit  of  $730,000. 

Prior  to  1959,  second  class  counties  were  included  in 
what  is  now  subsection  2 of  Section  52.020,  which  provides 
that  the  county  courts  of  third  and  fourth  class  counties 
may  require  daily  deposits  by  the  county  collector  and,  if 
so  required,  may  reduce  the  bond  of  the  collector  accordingly. 
However,  the  conflict  was  still  present  as  this  provision  also 
prescribed  the  method  of  computing  the  amount  of  the  bond  and 
did  not  leave  it  to  the  discretion  of  the  county  court  in 
second  class  counties. 

The  statutes  were  passed  to  insure  that  the  public  is 
adequately  protected  against  any  mismanagement  of  funds  by 
the  various  county  collectors,  and  the  methods  of  determining 
the  amount  of  the  bonds  sufficient  to  protect  the  public  were 
prescribed  for  all  counties. 

In  construing  statutes  which  appear  to  be  in  conflict, 
the  court  must  harmonise  such  statutes,  if  possible,  with  the 
general  legislative  purpose  and  give  force  and  effect  to  each. 
State  v.  Crouch,  316  SW2a  553 » It  is  not  reasonable  to  be- 
lieve that  in  Section  52.380  the  Legislature  intended  to 
except  class  two  counties  from  provisions  of  Section  52.020 
and  allow  the  county  courts  of  such  counties  almost  unlimited 
discretion  in  fixing  the  amount  of  the  bond  of  the  county 
collector.  It  is  our  opinion  that  the  bond  of  the  county 
collector  of  counties  of  the  second  class  must  be  determined 
by  the  method  provided  by  subsection  1 of  Section  52.020. 
However,  the  bond  may  not  be  Isbs  than  $50,000  nor  in  excess 
of  $750,000. 

In  answer  to  your  specific  questions,  Greene  County  as 
a second  class  county,  does  not  come  under  subparagraph  2 of 
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Section  52.020,  and  the  method  of  computing  the  bond  under 
this  aection  is  not  applicable  to  your  county.  The  bond 
form  sent  to  you  is  the  same  as  that  sent  to  all  counties 
and  therefore  includes  the  provisions  relating  to  the 
depositary  law  applicable  to  third  and  fourth  class  counties. 
The  bond  of  the  County  Collector  of  Oreene  County  must  be 
computed  in  accordance  with  Section  52.020,  subsection  1, 
and  may  not  be  in  excess  of  $730,000  nor  lower  than  $50,000. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  the 
bond  of  the  county  collector  of  second  class  counties  shall 
be  fixed  as  provided  in  subsection  1 of  Section  52.020,  RSMo 
1959 , within  the  limits  provided  in  Section  52.380. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  John  H.  Denman. 

Very  truly  yours. 


THOMAS  F.  BAOLETON 
Attorney  General 


JKDisr 


COUNTY  HOSPITALS:  $15,068.04  general  revenue  funds  of  Ray 

APPROPRIATIONS,  County  for  1956  paid  for  construction  of 

CANNOT  BE  REPAID:  sewer  line  of  Ray  County  Memorial  Hospital, 

by  county  court  order,  not  a loan,  but  an 
appropriation  made  for  Improvement  and 
maintenance  of  public  hospital  within  mean- 
ing of  Section  205.230,  RSMo  1959.  Hospital 
is  unauthorized  to  repay  appropriation  to 
Ray  County. 


April  4,  1963 


OPINION  NO.  65 


Honorable  Charles  H.  Sloan 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 

Dear  Mr.  Sloan: 


This  office  is  in  receipt  of  your  request  for  a legal 
opinion  which  reads  as  follows: 

"I  would  like  to  request  an  opinion  from 
your  office  on  the  following  question: 

"Can  the  Ray  County  Memorial  Hospital 
legally  repay  the  Ray  County  Court 
for  money  advanced  by  the  said  court 
to  construct  a sewer  line  prior  to 
the  time  that  the  said  hospital  had 
funds  available? 

'In  this  connection  it  should  be  noted 
that  the  Ray  County  Memorial  Hospital 
was  built  by  money  received  from  bonded 
indebtedness  and  under  the  Hill-Burton 
Act.  This  said  money  vraa  paid  at  the 
time  when  the  hospital  had  no  funds 
available  and  was  withdrawn  from  Class 
6.  Also,  the  Ray  County  Memorial  Hospi- 
tal now  has  a surplus  of  funds  on  deposit, 
while  the  funds  in  Class  6 of  the  county 
are  practically  depleted, 

"I  sincerely  hope  that  this  is  sufficient 
information  upon  which  you  can  render  an 
opinion." 


Honorable  Charles  H.  Sloan 


Before  a satisfactory  answer  can  be  given  to  the  above 
Inquiry,  it  must  first  be  determined  whether  the  money 
expended  by  the  county  court  for  construction  of  the  hospi- 
tal sewer  line  was  loaned  to  the  Ray  County  Memorial  Hospi- 
tal, or  whether  there  was  an  appropriation  for  the  improvement 
and  maintenance  of  the  hospital. 

Your  letter  of  February  21,  1963*  reads  in  part  as 
follows: 


"In  reply  to  your  letter  of  February  14, 

I have  attempted  to  search  the  county 
records  with  reference  to  the  money  al- 
legedly 'advanced'  by  the  county  court 
to  construct  a sewer  line  for  the  county 
hospital.  The  only  record  which  appears 
seems  to  be^the  entry  whereby  the  county 
court  accepted  the  bid  of  the  company' 
which  constructed  tne  said  sewer  line. 

Nothing  appears  which  would  clarify 
whether  this  said  money  was  a loan  or 
whether  it  was  a donation  on  the  part 
of  the  county,"  (Emphasis  ours) 

We  are  in  receipt  of  a letter  of  Mr.  Alvah  Renfro,  Ray 
County  Treasurer  bearing  date  of  February  18,  1963.  The 
letter  oontains  a statement  as  to  what  the  county  treasurer's 
records  show  concerning  the  matter  of  Inquiry.  The  letter 
reads  in  part  as  follows: 

"In  checking  the  records,  I find  there 
were  two  separate  warrants  Issued  to 
the  Vic  Koch  Excavating  Company,  11819 
East  Milford  Street,  Independence, 

Missouri.  The  work  was  for  trenching 
the  sewer  line  to  the  Ray  County  Memorial 
Hospital  from  the  sewer  system  of  the 
city  of  Richmond,  Missouri. 

'The Be  warrants  were  paid  out  of  Class 
#6.  The  first  warrant,  dated  April  9, 

1956,  for  the  amount  of  $11,839.31  was 
honored  and  paid  by  the  County  Treasurer, 

Ruby  Frakes,  with  treasurer's  check 
#6066  on  April  18,  1956.  The  second 
was  also  paid  out  of  Class  #6.  This 
warrant  #41,  dated  July  30,  1956,  for 
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the  amount  of  $3*228.73  and  marked 
balance  in  full  on  contract  was  honored 
and  paid  by  the  County  Treasurer,  Ruby 
Frakes,  with  treasurer's  check  #6265 
on  August  3*  1956." 

In  the  absence  of  any  county  court  records  or  other 
legal  documents  sufficiently  showing  the  county  court  of 
Ray  County  actually  loaned  $15,068.04,  of  county  funds 
to  the  Ray  County  Memorial  Hospital,  which  the  hospital 
agreed  to  repay  in  accordance  with  the  terms  of  the  loan, 
there  was  no  loan  of  county  funds. 

Therefore,  it  is  our  thought  that  the  money  paid  to 
the  excavating  company  for  the  benefit  of  the  hospital, 
was  an  appropriation  of  county  fundB  and  not  a loan. 

Section  205.230,  RSMo  1959*  authorizes  a county  court 
to  appropriate  general  revenue  funds  of  the  county  for  the 
improvement  of  a public  hospital  of  the  oounty,  and  reads 
as  follows: 

"In  counties  exercising  the  rights 
conferred  by  sections  205. 160  to  205.- 
340,  the  county  court  may  appropri- 
ate each  year,  in  addition  to  tax  for 
hospital  fund  herein  provided  for,  not 
exceeding  five  per  cent  of  its  general 
fund  for  the  improvement  and  maintenance 
of  any  public  hospital  so  established." 

The  payment  of  county  funds  to  the  construction  company 
for  trenching  and  connecting  the  Ray  County  Memorial  Hospi- 
tal sewer  line  with  the  sewer  system  of  the  City  of  Richmond, 
Missouri,  by  the  county  court,  was  an  appropriation  of  county 
funds  for  the  improvement  and  maintenance  of  the  hospital 
within  the  meaning  of  Section  205.230,  supra,  and  the  purpose 
for  which  the  expenditure  was  made  was  proper. 

All  the  money  expended  by  the  Ray  County  Court  for 
the  benefit  of  the  hospital  was  during  the  year  of  1956. 

Total  tax  collections  of  Ray  County  for  1956,  amounted  to 
$148,625.00,  and  surplus  funds  of  the  county  amounted  to 
$209,578.00,  making  a total  general  revenue  fund  of  Ray 
County  for  1956  of  $358,203.00.  The  county  court  was 
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authorized  by  Section  205.230,  supra,  to  appropriate  not 
more  than  five  percent  of  its  general  revenue  of  1956  for 
hospital  purposes,  or  $17*910.15.  However,  the  court  appropri- 
ated $15,068.04,  for  hospital  purposes  in  1956,  or  less  than 
the  five  percent  it  was  legally  authorized  to  appropriate. 
Consequently,  the  amount  thus  appropriated  was  within  the 
limitation  provided  by  Section  205.230,  RSMo  1959#  and  was 
proper.  In  view  of  the  fact  said  section,  nor  any  others 
of  the  Missouri  statutes  do  not  require  or  authorize  appropri- 
ations of  this  class  to  be  repaid  by  the  recipient  hospitals, 
the  Ray  County  Memorial  Hospital  cannot  legally  repay  the 
class  six  county  funds  in  the  sum  of  $15,0o8.04  expended  by 
the  Ray  County  Court  for  the  construction  of  the  sewer  line 
of  such  hospital. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  thiB  office  that  general 
revenue  funds  of  Ray  County  for  1956,  in  the  sum  of  $15,068.04, 
paid  to  an  excavating  company  for  construction  of  a sewer 
line  for  the  Ray  County  Memorial  Hospital,  by  order  of  the 
county  court,  was  not  a loan  of  county  funds  to  the  hospital, 
but  an  appropriation  of  said  funds  by  the  county  court  for 
the  Improvement  and  maintenance  of  a public  hospital,  within 
the  meaning  of  Section  205.230,  RSMo  1959*  which  appropri- 
ation the  hospital  is  legally  unauthorized  to  repay  Ray  County. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Paul  N.  Chitwood. 

Yours  very  truly. 


PNC: jh 


TOMAS  T.  EAGLCTON 

Attorney  General 
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Honorable  David  Thomas 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Sir: 

This  opinion  Is  given  in  response  to  your  letter  of 
January  11,  1963#  requesting  an  official  opinion  of  this 
office.  You  inquire, 

",  • . as  to  (the)  maximum  amount 
an  ex  officio  collector  may  retain  of 
taxes  collected  in  counties  under  town- 
ship organization." 

Your  inquiry  is  twofold.  First,  whether  Section  52.270, 
RSMo  1959*  limiting  the  fees  and  compensations  on  current 
taxes  allowed  to  be  retained  by  collectors,  is  applicable  to 
the  ex-officio  collector  of  Carroll  County.  Second,  whether 
Section  52.250,  RSMo  1959#  providing  for  compensation  for 
mailing  certain  statements  and  receipts,  applies  to  the  ex- 
officio  collector  of  Carroll  County. 

We  are  informed  that  Carroll  County  is  a county  of  the 
third  class  with  township  organization . 

Section  5^.280,  RSMo  1959,  provides  that  in  township 
organized  counties  the  county  treasurer  shall  be  ex-officio 
collector.  Conversely,  ex-officio  collectors  only  exist  in 
township  organized  counties.  Section  5*1.320,  RSMo  1959# 
provides  the  rate  of  compensation  for  ex-officio  collectors. 

Section  52.260,  RSMo  1959#  provides,  "The  collector  in 
counties  not  having  township  organization  shall  collect  and 
retain  the  following  commissions  * * (Emphasis  added.) 

Thereupon  Section  52.260  sets  out  14  classifications  based 


Section  52.270,  RSMo  1959#  limits  the 
maximum  fees  and  commissions  on  current 
taxes  to  be  retained  by  collectors  and 
ex-officio  collectors  and  is  not  in 
conflict  with  Section  52 .260,  RSMo  1959. 

Section  52.250,  RSMo  1959#  does  not  apply 
to  ex-officio  collectors . 
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upon  "the  total  amount  levied  for  any  one  year."  We  are 
Informed  the  total  amount  levied  in  Carroll  County  would  be 
within  the  limits  of  classification  (13) • 

Section  52.270,  RSMo  1959*  provides,  "Ho  collector  or 
ex-officio  collector  in  the  classifications  Indicated  in 
subdivisions  (1)  to  (13)  of  section  52.260  is  allowed  to  re- 
tain commissions  and  fees  provided  thereby  in  any  one  year 
in  excess  of  the  following  amounts:  * * * in  any  county  coming 
within  the  provisions  of  subdivision  (13)  of  section  52.260, 
not  more  than  five  thousand  five  hundred  dollars.  ..." 
(Emphasis  added.) 

Since  ex-officio  collectors  only  exist  in  township 
organized  counties,  the  words  "not  having  township  organiza- 
tion" effectively  exclude  ex-officio  collectors  from  applica- 
tion of  Section  52.260,  RSMo  1959.  Section  52.270,  RSMo  1959, 
by  express  terms  does  apply  to  ex-offlclo  collectors.  However, 
Section  52.270  refers  to  the  collectors  and  ex-officio  collec- 
tors in  the  classifications  Indicated  in  Section  52.260.  This 
reference  to  the  classifications  of  Section  52.260  seemingly 
creates  a conflict  between  the  sections  which  is  the  subject 
of  our  present  inquiry.  Seemingly  Section  52 .270  provides  for 
the  maximum  compensation  of  ex-officio  collectors  who  come 
within  the  rate  classifications  of  Section  52.260,  whereas 
Section  52.260  does  not  apply  to  ex-officio  collectors. 

Statutes  are  presumed  not  to  be  in  conflict.  Rules  of 
construction  require  that  seeming  conflicts  be  reconciled. 

All  parts  of  a statute  are  to  be  construed  in  harmony,  giving 
effect  to  every  part  if  possible  by  any  reasonable  construction . 
State  v.  Carolene  Products  Co.,  Mo.,  144  SW2d  153,  155;  State  v. 
Daues,  Mo.,  14  SW2d  990,  1001;  State  v.  Crouch,  Mo.,  316  SW2d 
553,  554. 

The  seeming  conflict  here  can  be  reconciled.  Section 
52.260  is  twofold.  First,  it  sets  out  certain  classifications 
of  counties,  and  second,  uses  these  classifications  as  a scheme 
for  setting  out  the  rate  of  compensation  of  collectors  in  other 
than  township  organization  counties  (Section  54.320  sets  out 
the  rate  for  collectors  in  township  organization  counties, 
i.e.,  ex-officio  collectors.)  Section  52 .270  expressly  sets 
out  the  maximum  limit  of  fees  and  compensation  on  current  taxes 
to  all  collectors  — in  township  organization  counties  or  other- 
wise. As  a scheme  for  setting  out  these  maximum  limits.  Section 
52.270  borrows  by  reference  the  classification  of  counties 
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provisions  set  forth  In  detail  in  Section  52.260;  it  does  not 
borrow  the  rate  provisions. 

In  other  words.  Sections  52.260  and  5*.320  set  out  the 
rate  of  compensation  for  collectors  and  ex-officio  collectors, 
respectively . Section  52 .270  sets  out  the  maximum  fees  and 
commissions  on  current  taxes  to  be  retained  by  both  collectors 
and  ex-officio  collectors.  This  conclusion  1b  evident  when 
the  legislative  history  of  Sections  52.260  and  52.270,  RSMo 
1959*  is  analyzed. 

Both  Sections  52.260  and  52.270  were  reworded  by  the 
Legislature  in  1939  (Laws  1939#  S3.  No.  62).  Section  32.270 
prior  to  1959  provided: 

" • * * no  collector,  * * * shall  be 
allowed  to  retain  commissions  and  fees 
in  any  one  year  in  excess  of  the  follow- 
ing amounts:  * * " 

and  also  contained  the  following  proviso: 

M • • • provided,  however,  that  this  section 
shall  not  apply  to  any  county  adopting  town- 
ship  organization,  so  far  as  concerns  the 
rate  of  per  cent  to  be  charged  for  collecting 
taxes,  but  shall  apply  to  counties  under  town- 
ship organization  so  far  as  to  limit  the 
total  amount  of  fees  and  commissions  which 
may  be  retained  annually  by  the  county  treas- 
urer and  ex  officio  collector  for  collecting 
taxes  in  such  counties;  * * 

Section  52.270,  RSMo  19*9. 

This  proviso  was  added  in  1933  (Laws  of  Missouri,  1933, 
P.P.  *5*,  *56)  to  a former  revision  of  this  statute,  viz.. 
Section  9935,  RSMo  1929,  Section  11106,  RSMo  1939.  Section 
11106  contained  the  provisions  of  what  became  both  Sections 
52.260  and  52.270,  RSMo  19*9.  The  wording  of  the  above- 
quoted  proviso  was  unchanged  when  the  1939  section  was  divided 
into  two  separate  sections  by  the  19*9  revision  thereby  leav- 
ing the  entire  proviso,  quoted  supra,  in  Section  52.270.  In 
other  words,  the  proviso,  applicable  to  the  whole  original 
section,  was  left  unchanged  in  a mere  part  of  the  original 
section  by  the  19*9  revision. 
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The  knowledge  that  Sections  52.260  and  52.270,  RSMo 
1949,  were  formerly  one  section  gives  meaning  to  otherwise 
meaningless  words  of  the  quoted  proviso.  Where  it  Is  stated 
"this  section  shall  not  apply  to  any  county  adopting  town- 
ship organization  so  far  as  concerns  the  rate  of  percent  to 
be  charged  for  collecting  taxes  * • obviously  "this 
section*  refers  to  that  part  of  Section  11106  that  became 
Section  52.260,  RSMo  1949,  since  there  is  no  provision  what- 
soever in  the  part  of  Section  11106  that  became  Section 
52.270,  RSMo  1949*  for  the  rate  to  be  charged,  the  rate  pro- 
visions being  solely  in  Section  52.260,  RSMo  1949.  Where  it 
is  stated  ’’this  section  * * • shall  apply  to  counties  under 
township  organization  so  far  as  to  limit  the  total  amount  of 
fee3  and  commissions  which  may  be  retained  annually  by  the 
county  treasurer  and  ex  officio  collector  for  collecting  taxes 
in  such  counties;  * * it  is  obvious  that  here  "this 
section"  refers  to  that  part  of  Section  11106,  RSMo  1939# 
which  became  Section  52.270,  RSMo  1949,  since  only  that  part 
provides  for  limitation  of  commissions  to  be  retained. 

Apparently  the  Legislature  in  1959  recognized  the  need 
for  correcting  the  1949  revision  and  therefore  removed  the 
proviso  discussed  supra  from  Section  52.270  and  properly 
divided  its  application.  The  substance  of  the  proviso  appli- 
cable to  Section  52.260  as  explained  supra  was  properly  added 
to  Section  52.260  by  the  words,  "in  counties  not  having  town- 
ship organization."  Thereby  clearly  indicating  that  the  rates 
set  out  in  Section  52.260  do  not  apply  to  ex-off icio  collectors 
of  township  organization  counties  which  had,  of  course,  been 
the  law  all  along  set  out  by  the  proviso  although  confused  by 
the  1949  division  of  former  Section  11106,  RSMo  1939*  Also, 
the  substance  of  the  proviso  which  properly  referred  to  Section 
52.270  was  attached  by  other  terms  to  that  section.  Where  the 
former  statute  52.270,  RSMo  1949#  provided  "no  collector  • * * 
shall  be  allowed  to  retain  commissions  * * • in  excess  of  the 
following  amounts:  * # *"and  then  by  the  proviso  also  applied 
the  limits  to  ex-officio  collectors,  the  1959  amended  statute 
was  made  expressly  applicable  to  all  collectors  by  the  opening 
line,  "No  collector  or  ex  officio  collector  * * • is  allowed 
to  retain  commissions  * • in  excess  of  * * * . " (Emphasis 
added • ) 

In  sum,  the  1959  amendments  of  Sections  52.260  and  52.270 
did  not  change  the  law  but  merely  properly  reworded  the  1949 
revision.  Section  52.270  setting  forth  the  maximum  fees  and 
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commissions  on  current  taxes  to  be  retained  by  both  collectors 
and  ex-officio  collectors  continues  to  apply  to  the  ex-officio 
collector  of  Carroll  County.  State  v.  Ludwig,  Mo.,  322  SW2d 
841. 


As  to  your  second  inquiry,  viz.,  whether  Section  32.250, 
RSMo  1959*  applies  to  the  ex-officio  collector  of  Carroll 
County: 

Section  52.250,  RSMo  1959*  provides: 

" * * * collectors  in  tnird  class  counties 
shall  receive  one-half  of  one  per  cent  * * * 
of  all  current  taxes  collected  ♦ * * as  com- 
pensation for  mailing  said  statements  and 
receipts.  (Emphasis  added . ) 

Obviously  the  phrase  "said  statements  and  reoelpts"  has  no 
independent  meaning  but  refers  to  some  other  statutory  pro- 
vision. The  referred  to  provision  is  Section  52.230,  RSMo 
1959*  which  provides: 

"Each  year  the  collectors  of  revenue  in 
all  second,  third  and  fourth  class  counties 
of  the  state,  not  under  township  organiza- 
tion. shall  malT- to  all  resident  taxpayers, 
at  least  fifteen  dayB  prior  to  delinquent 
date,  a statement  of  all  real  and  tangible 
personal  property  taxes  due  and  assessed  on 
the  current  tax  books  in  the  name  of  the 
taxpayers.  Collectors  shall  also  mail  tax 
receipts  for  all  the  taxes  received  by  mail." 

(Emphasis  added.) 

Section  52.250  cannot  be  read  without  reference  to  52.230. 
The  sections  are  dependently  related  and  the  exclusion  of  town- 
ship organized  counties  in  Section  52.230  necessarily  applies 
to  Section  52.250. 


CONCLUSION 


It  is  therefore  the  conclusion  of  this  office  that  the 
1959  amendment  of  Sections  52.260  and  52.2/0  reworded  but  did 
not  change  the  application  of  those  sections  and  that  Section 
52.270,  RSMo  1959*  sets  forth  the  maximum  fees  end  commissions 
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on  current  taxes  allowed  to  be  retained  by  both  collectors 
and  ex-officio  collectors  and  continues  to  apply  to  the 
ex-officio  collector  of  Carroll  County. 

It  is  further  the  conclusion  of  this  office  that  since 
Carroll  County  is  a township  organized  county  and  such  coun- 
ties are  excluded  from  the  application  of  Sections  52.230  and 
52.250,  RSMo  1959#  that  Section  52.250  does  not  apply  to  the 
ex-officio  collector  of  Carroll  County  and  therefore  he  is 
not  entitled  to  the  additional  compensation  therein  provided. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Louis  C.  DeFeo,  Jr. 


Yours  very  truly. 


LCDeF:ltjOl 


oanrrr  mm 

Attorney  Qeneral 


Opinion  Request  No.  70  (1963'  answered 
by  letter  by  Howard  L.  McFadden 


May  10,  1963 


Honorable  Clarence  P.  Lehnen 
Prosecuting  Attorney 
Montgomery  County 
Wellsvllle,  Missouri 

Dear  Mr.  Lehnen  t 

This  la  In  further  response  to  your  request  for  an  opinion 
of  January  this  year. 

You  set  out  two  specif la  questions i 

1.  May  a defendant  who  falls  to  make  payments 
under  the  uniform  support  of  dependents  act  be 
punished  as  for  contempt? 

2.  Is  the  court.  In  a uniform  support  matter, 
obligated  to  appoint  counsel  for  an  Indigent 
defendant? 

Question  number  1 has  been  the  subject  of  lengthy  research 
in  this  office  and  is  not  yet  resolved.  We  shall  inform  and 
advise  you  at  such  time  as  we  do  arrive  at  an  opinion  on  that 
subject. 

With  reference  to  question  number  2,  we  presume  you  refer 
to  the  civil  provisions  of  Chapter  454.  If  the  defendant  la 
being  proceeded  against  In  a civil  matter,  we  find  nothing 
which  makes  It  mandatory  that  the  court  appoint  counsel,  but  at 
least  the  St.  Louis  Court  of  Appeals  takes  the  position  that 
this  is  permissible  In  an  analagous  situation;  see  In  Re  Barger, 
365  S.W.  2d  89,  90.  Chapter  45$,  the  act  establishing  the 
enforcement  of  support,  makes  no  provision  for  the  appointment 
of  oounsel  to  represent  an  indigent  defendant. 

Very  truly  yours. 


Attorney  Oeneral 


HLM:BJ 


SCHOOLS:  City  school  districts  having  population  of  less  than 

SCHOOL  TAXES:  75*000  inhabitants  may  increase  tax  rate  unlimited 

in  amount  not  to  exceed  four  years  with  approval  of 
two-thirds  of  voters  or  may  increase  tax  rate  not 
to  exceed  $3*00  for  one  year  with  approval  of  majority 
of  the  voters. 


February  15*  1963 


Opinion  No.  73 


Honorable  Earl  R.  Blackwell 
State  Senator 
Hillsboro,  Missouri 

Dear  Mr.  Blackwell : 

On  January  21,  1963,  you  requested  an  official  opinion 
from  this  office  as  follows  1 

"I  understand  that  the  law  provides  that 
any  levy  over  3 times  the  $1.00  constitu- 
tional limit  requires  a 2/3rds  vote.  If 
the  levy  is  $3.00  or  under  then  It  can  be 
passed  by  a simple  majority.  Further*  if 
any  levy  is  passed  to  extend  for  more  than 
one  year,  it  requires  a 2/3rds  majority. 

"One  of  the  school  systems  in  my  district 
has  exhausted  its  bonding  capacity  and  is 
in  dire  need  of  additional  classrooms.  In 
view  or  this,  their  only  solution  is  to 
submit  a special  building  levy  for  three 
years  to  provide  the  fund  necessary  for 
these  new  rooms.  They  desire  to  submit  this 
proposition  at  a special  election  In  March, 
and  they  concede  It  must  have  a 2/3rds 
majority.  Will  the  $3*00  levy  require  a 
2/3r6s  majority  on  the  first  year  and  will 
it  also  require  a ?/3rds  majority  for  the 
second  and  third  year  of  the  building  fund 
levy?" 

We  assume  from  the  facts  stated  In  your  letter  that  the  school 
district  involved  is  a school  district  formed  of  a city  or 
town  having  a population  of  less  thah  75.000  inhabitants. 
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Article  10,  Section  11(b)  of  the  Constitution  of  Missouri, 
1945*  provides  for  the  maximum  tax  rates  that  may  be  imposed 
upon  property  by  municipalities,  counties  and  school  districts 
in  thiB  state  without  voter  approval.  For  school  districts 
formed  of  cities  and  towns,  the  maximum  rate  is  one  dollar  on 
the  one  hundred  dollar  assessed  valuation. 

Article  10,  Section  11(c)  of  the  Constitution  of  Missouri, 
1945,  as  amended  on  November  7,  1950,  RSMo  1959,  provides 
that  the  maximum  rates  under  Section  11(b)  may  be  increased 
under  certain  conditions.  It  provides  in  part: 

"In  all  municipalities,  counties  and  school 
districts  the  rates  of  taxation  as  herein 
limited  may  be  increased  for  their  respec- 
tive purposes  for  not  to  exceed  four  years, 
when  the  rate  and  purpose  of  the  increase  are 
submitted  to  a vote  and  two-thirds  of  the 
qualified  electors  voting  thereon  shall 
vote  therefor;  provided  in  school  districts 
the  rate  of  taxation  as  herein  limited  may 
be  increased  for  school  purposes  so  that  the 
total  levy  shall  not  exceed  three  times  the 
limit  herein  specified  and  not  to  exceed 
one  year,  when  the  rate  period  of  levy  and 
the  purpose  of  the  increase  are  submitted  to 
a vote  and  a majority  of  the  qualified 
electors  voting  thereon  shall  vote  there- 
for; * * * provided,  that  the  rates  herein 
fixed,  and  the  amounts  by  which  they  may 
be  increased,  may  be  further  limited  by 
law;  * * *" 

In  Rathjen  v.  Reorganized  School  District  R-II,  234  SW2d 
516,  the  above  constitutional  provisions  were  before  the  court 
for  consideration.  In  that  case  the  school  district  in  a 
special  election  had  submitted  a proposition  to  increase  the 
school  levy  in  excess  of  the  one  dollar  maximum  for  a period  of 
one  year  but  not  in  excess  of  three  times  such  maximum,  the 
revenue  derived  therefrom  to  be  used  as  a building  fund  for  the 
elementary  school.  The  proposal  carried  by  a majority  vote 
but  was  less  than  the  two-thirds  majority  of  the  votes  cast 
at  the  election.  In  discussing  the  question  of  whether  a 
majority  of  the  votes  cast  in  favor  of  the  proposition  was 
sufficient,  the  Supreme  Court  of  Missouri  stated,  l.c.  256: 
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"A  school  tax  voted  by  a two-thirds  majority 
may  be  in  an  unlimited  amount  and  may  be 
effective  for  not  to  exceed  four  years.  A 
tax  carried  by  a simple  majority,  however, 
must  be  limited  to  three  times  basic  limit 
of  one  dollar  and  can  be  effective  for  one 
year  only." 

Section  165.O8O,  RSMo  1959*  implement 3 the  above  consti- 
tutional provision.  In  part  it  provides  the  method  for  deter- 
mining whether  it  is  necessary  to  increase  the  tax  rate  and  the 
method  of  holding  the  election.  IS  further  provides  that 
"if  the  majority  of  the  qualified  voters  voting  thereon  as 
required  by  Article  10,  Section  11  of  the  Constitution,  shall 
favor  the  proposed  increase",  it  shall  be  certified  to  the 
county  clerk  and  thus  become  effective.  The  term  "majority 
of  the  qualified  voters  voting  thereon"  as  used  in  the 
statute  means  the  majority  as  required  by  the  constitution 
depending  upon  the  amount  of  the  tax  rate  and  the  period  of 
time  for  which  It  is  to  be  effective.  The  statute  is  in 
harmony  with  the  Constitution  on  this  particular  point. 


CONCLUSION 


Under  the  above  constitutional  and  statutory  provisions, 
a school  district  formed  of  a city  or  town  having  a population 
of  less  than  75*000  inhabitants  has  two  alternatives  in  the 
method  to  be  used  in  increasing  the  school  tax  in  excess  of  the 
maximum  provided  for  under  Section  11(b)  of  Article  10  of  the 
Constitution. 

1.  It  may  submit  a tax  rate  unlimited  in  amount  for 

a period  of  time  not  exceeding  four  years  which  preposition 
would  require  the  affirmative  vote  of  two-thirds  of  the  voters 
voting  thereon  before  it  would  be  effective. 

2.  The  district  may  submit  a tax  rate  not  In  excess 
of  three  times  the  maximum  provided  for  under  Section  11(b) 
of  Article  10  of  the  Constitution  which  would  require  the 
affirmative  vote  of  only  a majority  of  the  voters  voting  there- 
on for  its  approval.  This  kind  of  preposition  could  be  sub- 
mitted to  the  voters  without  any  limitation  as  to  number  of 
submissions  so  long  as  it  was  submitted  each  year  and  received 
the  approval  of  the  majority  of  the  votes  cast. 
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The  foragoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Moody  Mansur. 

Yours  very  truly. 


MM:  It 


THOMAS'  F.^A'GIETMJ 
Attorney  General 


Opinion  request  No.  75 
answered  by  letter  (Nessenfeld) 


January  24,  1963 


i M L E D 

75 


Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Mr.  Burrell 1 

This  will  acknowledge  your  letter  of  January  21, 
1963#  requesting  copy  of  opinion  No.  396-62,  to  Hon. 
Charles  D.  Trigg,  relating  to  criminal  costs  and  sus- 
pended sentence,  and  in  which  you  also  request  the 
opinion  of  this  office  concerning  the  taxation  of  Jury 
costs  in  civil  cases. 

In  answer  to  your  first  request,  we  enclose  copy 
of  the  opinion  requested.  We  also  enclose  copy  of 
opinion  of  this  office  dated  January  4,  1963,  to  Hon. 
Norman  H.  Anderson,  which  we  believe  will  answer  your 
second  request.  Although  that  opinion  is  primarily 
directed  to  the  question  of  the  liability  of  the  State 
for  Jury  fees  in  criminal  cases,  the  conclusions  there 
reached  are  applicable  generally.  At  the  extent  here 
relevant,  we  quote  from  the  conclusions  in  that  opinion, 
as  followsi 

"2)  Members  of  the  regular  panel  of 
Jurors  receive  six  dollars  per  day  for 
each  day  of  service,  and  mileage,  pay- 
able out  of  the  county  treasury.  No 
part  of  such  compensation  may  be  taxed 
as  part  of  the  costs. 

"3)  Jurors  not  on  the  regular  panel  who 
serve  in  a particular  case  receive  six 
dollars  per  day  for  each  day  of  service 
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as  Jurors,  and  mileage,  also  payable  out 
of  the  county  treasury.  No  part  of  such 
compensation  may  be  taxed  as  part  of  the 
costs. 

• •••••• 

"5)  Jurors,  not  members  of  the  regular 
panel,  who  are  summoned  in  all  cases  other 
than  those  described  in  Section  494.120 
but  do  not  serve  in  the  trial  of  the  cases, 
receive  fees  in  the  sum  of  three  dollars 
per  day  for  each  day  of  attendance.  The 
fees  allowed  to  such  Jurors  are  to  be 
taxed  as  part  of  the  costs  in  the  cases 
in  which  such  Jurors  were  summoned." 

We  believe  the  reference  to  Section  494.170  in  your 
letter  was  inadvertent,  inasmuch  as  that  section  makes  no 
provision  for  the  payment  of  six  dollars  a day  to  Jurors. 

No  doubt  the  section  to  which  you  have  reference  is  Sec- 
tion 494.100,  which  is  discussed  in  the  Anderson  opinion. 
However,  as  our  opinion  points  out,  the  only  provisions  of 
our  statute  presently  in  force  relating  to  taxation  of  in- 
dividual Jury  fees  is  Section  494.170,  which  governs  fees 
of  Jurors  not  members  of  the  regular  panel  who  are  summoned 
but  do  not  serve  in  the  trial  of  a particular  case.  Such 
Jurors  receive  three  dollars  per  day  for  each  day  of  attend- 
ance. They  are  not  entitled  to  mileage  because  mileage  is 
authorized  under  that  section  only  for  Jurors  who  serve  in 
the  trial. 

You  will  note  that  there  is  no  authority  to  tax  as 
costs  any  Jury  fees  at  the  rate  of  six  dollars  per  day, 
plus  mileage,  for  each  of  the  18  Jurors  attending  on  the 
panel,  in  addition  to  the  statutory  twelve  dollar  Jury  fee 
authorized  by  Section  494.160. 

Very  truly  yours. 


THOMAS  F.  EAOLBTON 
Attorney  General 

JNi  sr 

Enclosures  - 2 


1)  It  is  not  mandatory  that  the  defaulting 
parent  be  prosecuted  as  a condition  precedent 
to  the  granting  of  A.D.C.  benefits.  2) 
Support  payments  or  other  income  should  be 
deducted  from  the  needs  of  the  family  as 
determined  by  the  Division  of  Welfare  and  not 
from  the  maximum  amount  payable  under  Section 
20o. 150. 


January  24,  1963 


Opinion  No.  76  _ 1963 


Mr.  Proctor  N.  Cax’ter,  Director 
Division  of  Welfare 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mi'.  Carter: 

This  will  acknowledge  receipt  of  your  letter  of  January 
14,  1963*  requesting  an  official  opinion  as  to  the  construc- 
tion of  Section  208.040,  Subsection  (2),  RSMo  1959*  and 
Section  203.010,  RSMo  1959*  relating  to  the  administration 
of  the  Aid  to  Dependent  Children  program  in  Missouri. 

Restating  your  request  for  sake  of  brevity,  in  your 
first  question  you  inquire  whether  under  the  provisions  of 
Section  203.040,  Subsection  (2),  RSMo  1959*  it  is  mandatory 
or  a condition  precedent  to  the  granting  of  Aid  to  Dependent 
Children  benefits  by  the  Division  of  Welfare  to  require  that 
the  defaulting  parent  be  prosecuted  to  secure  support  for  a 
dependent  child. 

Section  208. 040,  Subsection  (2),  RSMo  1959*  reads  as 
follows: 


FILED 

78 


PUBLIC  ASSISTANCE: 

AID  TO  DEPENDENT 
CHILDREN : 


M*  * • provided;  however,  that  when  bene- 
fits are  claimed  on  the  basis  of  continued 
absence  from  the  home  of  a parent  and  such 
absence  is  due  to  divorce,  desertion  or 
non- support  of  a child  by  a parent,  the 
Division  of  Welfare  shall  as  a condition 
to  granting  of  benefits  require  the  claimant 
to  initiate  or  prosecute  legal  proceedings 
against  the  defaulting  parent  to  secure 
support  for  such  child,  or  through  its  in- 
vestigation determine  thaF  the  claimant  has 
in  good  faith  informed  and  assisted  the  proper 
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authorities  and  made  all  reasonable  ef- 
forts to  apprehend  the  parent  and  charge 
him  with  the  support  of  said  child.  When 
any  report  is  made  to  the  prosecuting 
attorney  of  the  desertion  or  nonsupport 
of  a child  for  whom  benefits  are  claimed, 
and  the  whereabouts  of  the  deserting  or 
defaulting  parent  is  known,  or  can  be  ascer- 
tained, it  shall  be  the  duty  of  the  prose- 
cuting attorney  to  fully  investigate  all  the 
facts  concerning  the  desertion  or  nonsupport 
and  institute  such  action  as  he  deems  necessary 
to  secure  support  for  such  child.  If  the 
prosecuting  attorney  determines  for  any 
reason  that  an  action  should  not  be  instituted, 
a report  of  his  findings  and  the  reason  an 
action  was  not  instituted  shall  be  made  to 
the  Division  of  Welfare.  • * •" 

It  is  to  be  noted  that  the  above  provision  requires  a claimant 
to  initiate  or  prosecute  legal  proceedings  against  the  defafeltlng 
parent  to  secure  support  for  such  child  or  the  Division  of  Wel- 
fare through  it 8 investigation  determine~"€hat  the  claimant  has 
in  good  faith  Informed  and  assisted  the  proper  authorities  and 
made  all  reasonable  efforts  to  apprehend  the  parent  and  charge 
him  with  the  support  of  said  child. 

The  above  quoted  portion  of  Section  208.040,  Subsection 
(2)  does  not  provide  that  it  is  a mandatory  requirement  or  a 
condition  precedent  to  the  granting  of  Aid  to  Dependent  Children 
benefits  by  the  Division  of  Welfare  that  the  defaulting  parent 
be  prosecuted  to  secure  support  for  a dependent  child.  The 
compliance  or  non-compliance  with  the  provisions  of  this  section 
is  a question  of  fact  and  if  the  Division  of  Welfare  determines 
that  the  claimant  has  in  good  faith  inf  owned  and  assisted  the 
proper  authorities  (including  the  Prosecuting  Attorney)  add  made 
all  reasonable  efforts  to  apprehend  the  defaulting  parent  and 
charge  him  with  the  support  of  a child,  the  Division  of  Welfare 
is  authorized  to  find  the  claimant  eligible  on  this  point  of 
eligibility* 

We  understand  your  second  question*  in  a broad  sense,  to 
be:  In  determining  the  amount  of  grant  an  eligible  Aid  to 
Dependent  Children  claimant  1b  entitled  to  receive  should  sup- 
port payments  be  deducted  from  the  amount  determined  by  the 
Division  of  Welfare  under  Section  208.010*  RSMo  1959#  to  be 
necessary  for  a "reasonable  subsistence  compatible  with  decency 
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and  health”  or  should  they  be  subtracted  from  the  maximum 
amount  payable  as  specified  in  Section  208. 150,  Subsection  (3), 
RSMo  1959? 

Section  208.010,  RSMo  1959#  provides,  in  part,  as  follows: 

"In  determining  the  eligibility  of  a 
claimant  for  public  assistance  under  this 
law,  it  shall  be  the  duty  of  the  division 
of  welfare  to  consider  and  take  into 
account  all  facts  and  circumstances  sur- 
rounding the  claimant,  Including  his  living 
conditions,  earning  capacity,  income  and 
resources,  from  whatever  source  received, 
and  if  from  all  the  facts  and  circumstances 
the  claimant  is  not  found  to  be  in  need, 
assistance  shall  be  denied.  The  amount  of 
benefits,  when  added  to  allotEer  income, 
resources,  suppor£~and~~iaalrIfenance,  shall 
provide  such  persons  with  reasonable  sub- 
sistence compatible  with  decency  ancTTicalth 
in  accordance  with  the"  slantla rds  developed 
by  the  "division  of  welfare.  * • C 

(Underscoring  ours.) 

It  appears  to  us  that  under  the  provisions  of  Section 
208.010  need  is  a basic  eligibility  factor  underlying  the 
determination  of  whether  a family  or  individual  is  eligible 
to  receive  public  assistance  benefits.  The  assistance  payment 
that  is  made  to  a needy  claimant  is  to  supplement  the  income, 
resources,  support  and  maintenance  when  these  are  inadequate 
to  provide  a reasonable  subsistence  compatible  with  decency 
and  health  in  accordance  with  standards  developed  by  the  Division 
of  Welfare.  See  also  Section  207 .020,  Subsection  19.  The 
amount  of  the  benefit  payment,  however,  cannot  exceed  the 
maximums  as  specified  in  Section  208. 150,  RSKo  1959.  The 
budgetary  method  of  determining  need  has  been  held  by  oufe 
Appellate  Courts  to  be  a fair  and  proper  method  of  applying 
the  public  assistance  law.  Kelley  vs.  State  Social  Security 
Commission,  l6l  S.W.(2d)  66l. 

In  view  of  the  provisions  of  Section  208.010,  supra,  the 
needs  of  an  eligible  Aid  to  Dependent  Children  claimant  are 
to  be  determined  by  deducting  any  support  payments  or  other 
income  from  the  needs  as  computed  by  the  application  of  standards 
developed  by  the  Division  of  Welfare  and  the  amount  of  benefits 
paid  shall  not  exceed  the  maximum  specified  in  Section  208.150, 
RSMo  1959. 
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CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that: 

1)  It  1b  not  mandatory  or  a condition  precedent  to  the 
granting  of  Aid  to  Dependent  Children  benefits  by  the  Division 
of  Welfare  that  the  defaulting  parent  be  prosecuted  to  secure 
support  for  a dependent  child; 

2)  Support  payments  or  other  income  received  by  an 
eligible  Aid  to  Dependent  Children  claimant  should  be  deducted 
from  the  needs  of  the  family  as  determined  by  the  Division 

of  Welfare  by  the  application  of  standards  developed  by  the 
Division  of  Welfare  and  not  from  the  maximum  amount  payable  as 
specified  in  Section  203.150,  Subsection  (3),  supra. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Moody  Mansur. 

Very  truly  yours. 


MM)  It 


TITOMffS  P.  EAflLETON 

Attorney  General 


Opinion  No.  82  answered  by  letter 


February  12,  1963 


Honorable  Charles  B.  Faulkner 
Prosecuting  Attorney 
Lawrence  County 
Mt.  Vernon, 

Missouri 

Dear  Sir* 

This  letter  Is  in  answer  to  your  opinion  request 
of  January  28,  1963.  In  particular  you  raise  the  follow- 

ing questions: 

"1.  Would  the  County  Court  have  the 
power  to  use  general  funds  to  maintain, 
repair  or  make  necessary  alterations  of 
a Nursing  Home  Building?  Would  they  have 
the  power  if  the  premises  are  leased  to 
a non-profit  organization  which  operates 
and  cares  for  the  resident  patients? 

”2.  Would  the  County  Court  have  the 
power  to  use  general  revenue  funds  to 
care  for  resident  patients  in  a County 
Nursing  Home?  Would  they  have  the  power 
to  give  subsidy  to  a patient  where  the 
County  Nursing  Home  is  leased  to  a non- 
profit organization  primarily  designed  to 
control,  handle  and  care  for  the  patients?" 

In  regard  to  the  first  question,  we  believe  the 
County  Court  would  have  power  to  use  the  county  funds  to 


Honorable  Charles  B.  Faulkner  - 2 


maintain  and  repair  the  county-owned  nursing  home.  We 
believe  that  this  action  would  also  be  permitted  where 
the  home  was  leased  to  a non-profit  organization  as  pro- 
vided for  in  Section  205. 375*  RSMo  1959.  This  section 
expressly  authorizes  the  acquisition  of  land  and  the 
construction  and  equipment  of  nursing  homes.  We  believe 
it  would  necessarily  follow  that  the  County  Court  would 
have  authority  to  preserve,  maintain  and  repair  this 
county  building.  As  you  suggest  in  your  letter.  Section 
49.470,  RSMo  1959*  certainly  seems  to  support  this  con- 
clusion since  it  provides  that  the  county  shall  have  power 
to  alter  or  repair  county  bulldlngB. 

In  connection  with  your  second  question,  we  believe 
that  the  County  Court  has  the  power  to  use  county  funds 
to  care  for  resident  patients  either  in  a county-operated 
nursing  home  or  in  a nursing  home  constructed  by  the  county 
and  leased  to  a non-profit  organization.  We  believe  that 
an  opinion  Issued  by  this  office  on  May  26,  1959,  to  the 
Honorable  Charles  Cable,  Prosecuting  Attorney  of  Dunklin 
County,  likewise  answers  this  question  in  the  affirmative. 
That  opinion  held  that  the  County  Court  had  a duty  to  pro- 
vide for  its  indigent,  aged  residents,  and  that  the  court 
could  do  so  even  by  making  payment  to  private  institutions 
where  this  was  deemed  economically  feasible.  The  opinion 
further  held  that  these  payments  could  be  in  addition  to 
old  age  assistance  payments  made  by  the  State. 

We  are  enclosing  a copy  of  this  opinion  for  your 
convenience . 


Very  truly  yours. 


CB:df 

enc. 


T HfflUffT.  EAGLETON 

Attorney  General 


May  22,  1963 


OPINION  REQUEST  NO.  83 
ANSWERED  BY  LETTER 


Honorable  Thomas  R.  Beveridge 
State  Geologist 
Post  Office  Box  250 
Rolla,  Missouri 

Dear  Mr.  Beveridge: 

This  office  is  in  receipt  of  your  request  for  our  official 
opinion  as  to  whether  or  not  sand  and  gravel  are  legally  con- 
sidered mineral  resources  in  Missouri.  We  construe  the  inquiry 
to  ask  if  sand  and  gravel  are  legally  considered  to  be  minerals 
or  non -mineral s in  this  state  insofar  as  the  mining  laws  are 
concerned. 

The  answer  to  this  question  will  depend  upon  any  statutory 
definition  of  mineral  and  non -mineral  elements,  as  well  as  any 
appellate  court  decisions,  if  any,  construing  such  statutory 
definition*  While  we  do  find  such  a statutory  definition,  we 
find  no  Missouri  appellate  court  decisions  construing  same. 

The  mining  laws  of  Missouri  are  embraced  within  Chapter 
293,  RSMo  1959*  entitled,  "Mining  Regulations".  Section  293.- 
010  of  said  chapter  is  a definition  section,  providing,  that 
unless  the  context  clearly  requires  otherwise  as  used  in  the 
chapter,  the  terms  used  therein  shall  have  the  meanings  ascribed 
to  them  in  such  section.  Section  293.010(5),  reads  as  follows: 

"(5)  *Mineral*,  any  metalliferous  element 
or  ore,  coal  or  lignite,  or  any  non- 
metalllferous  element  or  ore,  except 
barite,  marble,  limestone,  and  sand  and 
gravel ; " 

We  find  no  other  portion  of  Chapter  293  in  which  the  context 
clearly  requires  the  terms,  sand  and  gravel  to  be  used  in  a 
different  sense  or  to  be  given  a different  meaning  than  that 
appearing  in  Section  293*010(5).  Prom  the  language  used  in 
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thle  subsection,  obviously  the  legislative  intent 
ment  of  same  was  that  those  elements  named  in  the 
minerals  are  to  be  legally  considered  as  minerals 
elements  excepted  from  such  definition,  including 
are  to  be  legally  considered  non-minerals,  within 
of  the  subsection. 


in  the  enact- 
subsectlon  as 
and  all  those 
sand  and  gravel, 
the  meaning 


Therefore,  in  view  of  the  foregoing,  it  is  our  opinion  that 
sand  and  gravel  are  legally  considered  not  to  be  minerals  in 
Missouri,  in  contemplation  of  the  mining  laws  of  Missouri. 

Yours  very  truly. 


PMCiJh 


BHOOTF . "'E/MHETOH 

Attorney  General 


SCHOOLS:  Neither  the  parents  nor  the  husband 

COMPULSORY  SCHOOL  ATTENDANCE : of  a married  child  under  sixteen 

MINORS-:  years  of  age  have  the  charge,  control 

or  custody  of  3uch  married  child  with- 
in the  meaning  of  the  compulsory 
school  attendance  law  of  Missouri. 


OPINION  NO.  84 
March  29,  1963 


Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Mr.  Burrell « 

This  is  In  reply  to  your  letter  of  January  29,  1963, 

In  which  you  requested  an  opinion  of  this  office  on  the  follow- 
ing questions 1 

" Is  a child  under  16  years  of  age,  who 
Is  married,  sufficiently  emancipated  from 
the  ’charge,  control  or  custody*  of  her 
parents  so  as  to  relieve  the  parents  from 
the  criminal  responsibility  for  failing 
to  cause  the  child  to  attend  school  regularly? 

If  so , then  t 

"By  marrying  a child  under  the  age  of  16, 
does  a man  take  on  the  responsibility  re- 
quired by  Section  164.010  to  cause  the 
said  child  to  attend  school  regularly?" 

The  compulsory  school  attendance  law  in  Missouri  is  con- 
tained in  Section  164.010,  RSMo  1959#  the  first  paragraph  of 
which  reads  as  follows: 

"Every  parent,  guardian  or  other  person 
in  this  state  having  charge,  control  or 
custody  of  a child  between  the  ages  of 
seven  and  sixteen  years  shall  cause  the 
child  to  attend  regularly  some  day  school, 
ubllc,  private,  parochial  or  parish,  not 
ess  than  the  entire  time  the  school  whloh 
the  child  attends  is  in  session  or  shall 
provide  the  child  at  home  with  regular 
dally  instructions  during  the  usual  school 
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hours  which  shall.  In  the  Judgment  of  a 
court  of  competent  Jurisdiction,  be  at 
least  substantially  equivalent  to  the  in- 
struction given  children  of  like  age  in 
the  day  schools  in  the  locality  in  which 
the  ohlld  resides," 

We  have  been  unable  to  find  any  case  in  Missouri  which 
specifically  answers  your  particular  question  and  we  have  there- 
fore turned  to  the  decisions  in  other  Jurisdictions  for  guidance. 

The  general  rule  is  stated  in  67  C.J.S.  Sec.  89  c,  page  8l6, 
that  " • * *It  is  settled  that  the  marriage  of  a minor  child  with 
the  consent  of  the  parent  works  an  emancipation  of  the  child, 

« * • 

In  the  case  of  In  re  State  in  interest  of  Goodwin,  214  La. 
1062,  39  So.  2d  731,  l.o.  733,  It  is  said* 

".  . .Clydell  is  irrevocably  emancipated 
by  this  marriage  as  a matter  of  right.  . . 

And  although  until  she  reaches  the  age  of 
18  she  is  not  relieved  of  all  of  the  dis- 
abilities that  attach  to  minority  by  this 
emancipation,  she  is  relieved  of  parental 

control  and, is  no  longer 

amenable  to  the  compul so ry  school  attend- 
ance law  of  this  state.  Furthermore , 
having  acquired  the  status  of  a wife,  it 
is  not  only  her  right  but  also  her  duty  to 
live  with  her  husband  at  their  matrimonial 
domicile  and  to  follow  him  wherever  he 
chooses  to  reside." 

The  applicable  statute  in  Louisiana  is  similar  to  the 
Missouri  statute  in  that  the  Louisiana  statute  provides! 

"*  • #every  parent,  guardian,  or  other 
person  * * * having  control  or  charge 
of  any  child  * * * shall  send  such  child  to 
* • * school".  (Act  No.  239  of  19^4,  Louisiana.) 

In  the  case  of  State  v.  Priest,  27  So.  2d  173,  174  the 
Supreme  Court  of  Louisiana  saldi 

"This  Court,  in  State  v.  Golden,  26  So. 

2d  837  held  that  while  the  performance 
of  a marriage  ceremony  by  public  officials 
of  females  between  the  ages  of  14  end  16 
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Is  prohibited  by  law  and  the  public  of- 
flolals  who  perform  »uch  marriage  are 
subject  to  the  penalties  provided  by  the 
Act,  nevertheless,  such  marriage  once 
performed  becomes  a valid  and  legal 
marriage  (if  there  are  no  legal  Impedi- 
ments other  than  age),  and  that  the 
female  minor  thus  married  enjoys  the 
status  of  a wife  and  has  a right  to  live 
at  the  matrimonial  domicile  of  her  hus- 
band and  Is  no  longer  under  the  control 
of  her  parents. 

" (lj  The  marriage  relationship,  regard- 
less of  the  age  of  the  persons  involved, 
creates  conditions  and  imposes  obligations 
upon  the  parties  that  are  obviously  Incon- 
sistent with  compulsory  school  attendance 
or  with  either  the  husband  or  wife  remain- 
ing under  the  legal  control  of  parents  or 
other  persons.  Though  young,  the  husband 
Is  none  the  less  required  to  support  his 
wife  and  family.  The  wife,  in  the  event 
there  should  be  a child  In  the  family,  could 
hardly  be  expected  to  attend  school  during 
the  weeks  preceding  or  following  its  birth. 

M [2,3]  It  might  be  argued  that  the  rela- 
trlx  comes  within  the  provisions  of  Act 
No.  239  of  19^4  on  the  theory  that  her  hus- 
band could  be  considered  as  a * • * • 
person  • • • having  control  or  charge  of 
any  child  * * *. • Article  2404  of  the  Re- 
vised Civil  Code  provides  that  *The  husband 
is  the  head  and  master  of  the  partnership 
or  community  * * ••  between  himself  and  his 
wife  but  this,  of  course,  is  primarily  a 
rule  for  the  control  of  common  property. 

No  reasonable  man,  particularly  one  who  has 
been  married  for  many  years,  would  contend 
that  the  husband,  by  virtue  of  the  provisions 
of  the  above  artlole  or  any  other  law,  has 
•control  or  charge*  of  his  wife  in  the  man- 
ner formerly  exercised  by  the  parent  or 
guardian. " 
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In  the  case  of  In  re  Rogers,  234  N.Y.S,  2d  172,  the  Family 
Court  of  Schwler  County,  New  York  held  that  compulsory  educa- 
tion laws  do  not  require  school  attendance  by  a female  child 
under  sixteen  years  of  age,  against  her  will,  when  married  and 
residing  with  and  maintaining  a household  for  her  husband* 

On  the  basis  of  these  authorities  we  are  of  the  opinion 
that  a child  under  sixteen  years  of  age  who  Is  married  is  re- 
lieved from  the  charge,  control  or  custody  of  her  parents  within 
the  meaning  of  Section  164.010  RSHo  1959.  We  are  further  of  the 
opinion  that  the  husband  of  a female  minor  under  sixteen  years 
of  age  doe 3 not  have  the  charge,  control  or  custody  of  hi 3 wife 
within  the  meaning  of  the  provisions  of  Section  164,010  RSMo  1959 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  neither  the 
parents  nor  the  husband  of  a married  child  under  sixteen  years 
of  age  have  the  charge,  control  or  custody  of  such  married  child 
within  the  meaning  of  the  compulsory  school  attendance  law  of 
Missouri. 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  Assistant,  Wayne  W.  Waldo. 


Yours  very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 


CONSTITUTIONAL  LAW:  The  non-partisan  court  plat)  can  be  extended 

NON-PARTISAN  COURT  PLAN:  to  St.  Louis  county  and  other  circuits  by 
COURTS:  statute.  Non-partisan  court  plan  can  be 

MAGISTRATES:  adopted  without  including  magistrates  in 

PROBATE  JUDGES:  such  plan.  Non-partisan  court  plan  can  be 

ELECTIONS:  adopted  without  including  office  of  probate 

ST.  LOUIS  COUNTY:  judge  and  ex  officio  magistrate.  Non-partisan 

CIRCUIT  COURTS:  court  plan  can  be  adopted  in  St.  Louis  county 

without  submitting  question  to  voters. 


February  5,  1963 


Honorable  William  B.  Waters 
State  Senator,  17th  District 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Senator  Waters: 

We  have  your  opinion  request  posing  various  constitutional 
questions  on  the  possible  extension  of  the  non-partisan  court 
plan  to  St.  Louis  county  and  possibly  one  or  two  other  circuits. 

It  has  long  been  the  policy  of  this  office  to  defend  the 
various  statutes  passed  by  the  legislature  whenever  the  consti- 
tutionality of  a statute  is  brought  into  question  in  a matter 
in  which  we  are  Involved.  If  the  Attorney  Oeneral  were  to  rule 
that  a statute  was  unconstitutional  and  then  in  a subsequent 
law  suit  turn  around  and  argue  in  favor  of  the  constitutionality 
of  same,  he  would  be  placed  in  an  almost  untenable  position. 

Further,  as  in  this  Instance  when  the  legislature  is  aware 
of  possible  constitutional  attacks  which  might  be  made  on  a 
given  statute  and  decides  to  enact  legislation  in  light  of  same, 
then  we  feel  that  we  should  not  substitute  our  notions  of  con- 
stitutionality for  those  of  the  legislature,  but  should  to  the 
best  of  our  ability  defend  the  action  of  the  legislature. 

Finally,  of  course,  there  exists  the  general  rule  of  law 
that  a statute  is  presumed  to  be  constitutional  and  we  are  loathe 
in  debatable  gray  areas  to  unilaterally  overrule  this  presumption. 

The  foregoing  constitute  general  observations  which  can  be 
made  whenever  we  are  asked  about  the  constitutionality  of  a statute. 

Your  questions  are  further  complicated  by  the  fact  that 
the  Missouri  Supreme  Court  specifically  raised  some  of  these 
questions  in  the  case  of  State  ex  rel.  Millar  v.  Toberman,  232 
SW2d  904,  but  declined  to  answer  them  labeling  them  as  ’’uncertain- 
ties1' requiring  "further  study.” 
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Therefore,  it  is  entirely  likely  that  whatever  course  the 
legislature  might  pursue  in  extending  the  non-partisan  court 
plan  to  St.  Louis  county  and  possibly  one  or  two  other  circuits 
will  result  in  a court  test  wherein  our  office  will  be  called 
upon  to  defend  the  legislation  or  procedure  in  question. 

Thus,  as  is  frequently  true  in  constitutional  areas  which 
are  more  often  than  not  in  the  debatable  gray  area  rather  than 
in  the  black  or  white  category,  our  answers  to  your  questions 
are  in  the  main  necessarily  something  less  than  categorical. 

Question  #1.  "Is  it  constitutionally  possible  to  achieve 
the  purposes  of  the  bill  under  Section  29 
(a)  through  (g).  Article  5 of  the  19^5  Con- 
stitution by  statutory  enactment  and  with- 
out the  submission  of  a constitutional 
amendment  specifically  amending  Section 
29  (a)?" 

This  we  will  attempt  to  answer  unqualifiedly.  We  see  no  neces- 
sity to  submit  a constitutional  amendment  on  Section  29  (a)  in 
order  to  achieve  the  purposes  of  the  bill. 

Question  #2.  "Is  it  constitutionally  possible  to  eliminate 
Magistrate  courts  from  coverage  under  the 
non-partisan  court  plan  in  the  counties  seek- 
ing to  come  under  the  same?  This  question 
is  raised,  inasmuch  as,  since  the  adoption 
of  the  1945  Constitution,  Magistrate  courts 
have  been,  by  legislative  action,  designated 
as  courts  of  record." 

This  is  one  of  the  questions  the  answer  to  which  the  Missouri 
Supreme  Court  labeled  as  "uncertain"  and  requiring  "further 
study."  Debatable  as  it  may  be,  it  is  our  view  that  a reason- 
able argument  can  be  made  in  support  of  the  constitutionality 
of  same  and  we  would  make  such  an  argument  when  and  if  litigation 
should  develop. 

Question  #3.  "In  the  event  circuits  containing  the  com- 
bination office  of  Pro bate -Mag 1st rate  court 
seek  inclusion  under  the  proposed  legis- 
lation, is  it  further  possible  to  eliminate 
their  inclusion  as  aforesaid?  Your  attention 
is  directed  to  the  fact  that  under  the  Con- 
stitution, Probate  courts  are  courts  of 
record. " 
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Our  answer  is  the  same  as  with  respect  to  Question  #2. 

Question  #4.  "Should  the  General  Assembly  merely  enact 

legislation  directing  that  the  Circuit  courts 
and  Probate  court  of  St.  Louis  county  be 
under  the  non-partisan  oourt  plan  without 
any  submission  of  the  question  to  the  voters, 
would  it  be  constitutional  under  Section  29  (g)?" 

We  take  this  question  to  mean,  in  essence,  can  the  legislature, 
if  it  sees  fit.  by-pass  the  procedures  as  spelled  out  in  Section 
29  (*)  through  (g)  and  merely  by  statute,  without  submitting  the 
question  to  the  voters,  extend  the  non-partisan  court  plan  to  St. 
Louis  county? 

Debatable  as  it  may  be,  it  is  our  view  that  a reasonable 
argument  can  be  made  in  support  of  the  constitutionality  of  same 
and  we  would  make  such  an  argument  when  and  if  litigation  should 
develop. 

Finally,  we  wish  to  mention  the  fact  that  the  foregoing 
answers  given  to  your  general  questions  can  well  be  Influenced 
by  and  depend  upon  the  precise  language  of  the  bill  which  ulti- 
mately may  pass  the  legislature. 


Yours  very  truly. 


TFE: Jh 


THOMAS  F.  gAQLETON 

Attorney  General 


Plan  whereby  buyer  of  merchandise 
receives  commission  on  each  purchase 
by  persons  to  whom  he  refers  sales- 
man is  a lottery. 


February  6,  1963 

OPINION  NO.  86 

Honorable  Daniel  P.  Reardon,  Jr. 

Circuit  Attorney 
City  of  St.  Louis 
Municipal  Courts  Building 
St.  Louis,  Missouri 

Dear  Mr.  Reardon: 


This  is  in  response  to  your  request  for  an  opinion 
of  this  office  which  request  reads  as  follows: 

"Our  pffice  has  received  a series  of 
Complaints  Prom  the  Better  Business 
Bureau  and  from  private  individuals 
relative  to  a scheme  called  "Referral 
Selling."  I have  enclosed  photostats 
of  portions  of  our  file  £o  give  an 
indication  of  the  scope  of  the 
problem . 

"The  general  tenor  of  the  complaint 
is  as  follows:  The  business  in  ques- 
tion will  have  their  salesman  contact 
a customer  to  sell  a product.  As  part 
of  the  inducement  to  buy,  the  customer 
will  be  told  that  if  he  would  submit 
the  names  of  twenty  close  friends  and 
write  a letter  of  introduction  for 
the  salesman  to  these  friends,  six 
of  these  twenty  will  subsequently  be 
chosen  by  the  salesman  for  future 
contacts.  For  each  contact  that  is 
made,  allowing  the  salesman  to  make 
a demonstration  of  his  product  or 
simply  to  outline  hi3  program,  the 
original  customer  will  receive  a 
gratuity.  If  a sale  is  made,  a 
further  gratuity  will  be  made. 

Also,  the  customer  who  had  origin- 
ally referred  the  salesman  to  his 
present  contact  would  receive  a 
gratuity,  if  this  present  contact 
makes  a purchase . The  sura  of  the 
gratuities  to  be  received,  if  all 
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goes  right,  usually  exceeds  the 
purchase  price;  and  these  gratuities 
are  frequently  promised  to  continue 
into  several  rounds  of  subsequent 
sales.  You  will  notice  in  the 
enclosures  that  there  is  a detailed 
complaint  of  this  type  of  situation. 

"Based  upon  this  hypothetical  set  of 
facts,  we  wish  to  formally  request 
of  the  Attorney  General  his  legal 
opinion  as  to  whether  or  not  the 
scheme  as  elicited  and  popularily 
Called  ’Referral  Selling'  would  con- 
stitute a lottery  according  to  the 
existing  Missouri  Statutes  on  the 
subject." 

Within  the  past  few  months,  this  office  has  received 
many  complaints  similar  to  those  attached  to  your  inquiry 
The  merchandise  being  sold  by  such  methods  may  be  water 
softeners,  stereophonic  record  players,  automobiles,  or 
home  fire  alarm  systems,  but  there  are  several  elements 
which,  on  the  basis  of  our  experience  and  as  confirmed  by 
the  attachments  to  your  letter,  seem  to  be  common  to  all 
such  schemes: 

1.  The  seller  de-emphasizes  the  fact  that  the  trans 
action  is  a sale,  frequently  initiating  his  contact  with 
prospective  buyers  by  telling  the  latter  that  they  are 
going  into  the  "advertising  business"  together.  The 
prospective  buyer  is  then  told  how  he  will  make  large 
sums  of  money  which  will  more  than  pay  for  the  item  he 
purchases  as  he  receives  his  commission  from  the  sales 
made  to  prospects  to  which  he  refers  the  seller.  These 
commissions,  it  is  often  promised,  will  continue  into  the 
second,  third,  or  even  fourth  "generation"  of  sales.  In 
fact,  the  buyer  seldom  receives  any  of  the  promised  com- 
missions and,  as  far  as  we  can  determine,  a buyer  has 
yet  to  receive  more  money  from  such  a transaction  than  he 
is  required  to  pay  out  for  the  merchandise. 

2.  The  second  element  common  to  virtually  every  one 
of  these  schemes  is  the  almost  immediate  negotiation  of 
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the  promissory  note  signed  by  the  buyer.  This  transaction, 
consummated  rapidly,  then  leaves  the  buyer  facing  a "bona 
fide  purchaser"  of  the  note  whose  rights  under  the  note 
are  not  contingent  upon  the  success  or  failure  of  the 
"advertising  venture".  In  some  cases  of  this  nature,  the 
obligation  of  the  buyer  is  secured  by  a mortgage  on  his 
home  which  gives  even  additional  leverage  to  the  "bona 
fide  purchaser"  in  his  subsequent  dealings  with  the  erst- 
while "advertiser". 

3.  In  many  of  these  schemes,  the  seller  either  leaves 
the  locality  after  making  several  hundred  sales  or  the 
seller  declares  bankruptcy.  In  either  event,  his  buyers 
are  then  Ibft  w3,th  no  hope  of  ever  recouping  any  of  their 
investment;  through  commissions  on  referral  sales  because 
^here  is  no  one  to  do  the  selling  and  no  merchandise  to 

be  sold. 

4.  The  merchandise  sold  by  these  tactics  Is  often  of 
inferior  quality  and  greatly  overpriced.  When  finance 
charges,  by  whatever  name  they  may  be  called  in  the  promis- 
sory note,  are  added,  the  disparity  between  price  and 
value  received  frequently  becomes  tragically  ludicrous. 
Unfortunately,  the  lack  of  quality  in  the  merchandise 
frequently  does  not  become  apparent  until  after  the  buyer 
assumes  his  obligation  to  pay  since  the  sales  are  custom- 
arily made  from  catalogues  with  no  opportunity  for 
inspection  of  the  merchandise.  One  group  of  operators 
promoting  a scheme  of  this  kind  sold  a line  of  large 
electrical  appliances  labeled  with  a nationally  known 
brand  name.  The  appliances  were  not.  In  fact,  products 

of  the  nationally  known  manufacturer  but  low-quality 
"counterfeits"  produced  by  a little  known  firm. 

Turning  now  to  your  question  whether  schemes  of  this 
type  are  lotteries,  we  note  that  our  Supreme  Court  has 
held  "that  a lottery  Includes  every  scheme  or  device  whereby 
anything  of  value  is  for  a consideration  allotted  by  chance." 
State  v.  Emerson,  (Mo. Sup.  1927)  1 SW2d  109,  1X1.  In 
State  ex  inf.  McKittrick  v.  Globe -Democrat  Publishing 
Company,  (Mo. Sup.  1937)  110  SW2d  705,  713,  the  Court 
said  simply,  "The  elements  of  a lottery  are:  (l)  Consider- 
ation; (2)  prize;  (3)  chance." 
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Although  lotteries  are  condemned  by  the  constitution 
of  this  state.  Constitution  of  19^5,  Article  III,  Section 
39  (9)  and  although  their  establishment  is  deemed  a felony 
by  statute.  Section  563.^30,  RSKo  1959*  we  have  no  statu- 
tory declaration  that  a scheme  of  the  specific  type  we 
are  considering  here  is  a lottery.  In  the  absence  of  a 
clear  statement  by  the  Legislature  to  that  effect,  it 
will  be  necessary  to  measure  the  facts  of  the  typical 
referral  selling  plan  against  the  above  quoted  defini- 
tions of  the  term  "lottery". 

CONSIDERATION:  In  all  plans  of  this  type,  the  customer 
"buys"  something,  be  it  an  automatic  fire  alarm  system  or 
an  electric  coffee  maker,  in  the  sense  that  he  gives  a 
promissory  note  in  exchange  for  the  merchandise.  Value 
pf  the  note  is  attested  to  by  the  fact  of  its  negotiation 
and,  in  many  cases,  its  subsequent  enforcement.  Even  if 
the  merchandise  can  be  regarded  as  a fair  exchange  for 
the  amount  of  the  note,  the  purchase  price  will  still 
constitute  the  "consideration''  necessary  to  the  existence 
of  a lottery.  Hence,  in  State  v.  McEwan,  (Mo. Sup.  1938) 

120  SW2d  1098,  1100,  it  was  of  no  import  that  persons 
purchasing  a theater  ticket  were  permitted  to  view  a 
moving  picture  in  addition  to  having  an  opportunity  to 
win  the  "bank  night"  drawing.  Quoting  with  approval  from 
a decision  in  another  jurisdiction,  our  Supreme  Court 
said,  l.c.  1100: 

"It  is  idle  to  say  that  the  payment 
made  for  seeing  the  picture  is  not, 
in  part  at  least,  a charge  for  the 
drawing  and  the  chance  given.  The 
things  to  be  seen  and  done  in  the 
theater  and  the  privileges  above 
enumerated  which  accompanied  them, 
are  all  a part  of  one  and  the  same 
show,  meaning  the  entire  proceedings 
inside  the  theater.  The  fact  that 
part  of  the  things  to  be  enjoyed  by 
those  who  paid  at  the  door  were 
classed  as  'free1  by  the  defendant  in 
error  does  not  change  the  legal  effect 
of  the  transaction,  or  what  was 
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actually  done  by  defendant  in 
error,  namely,  for  the  price  of 
admission  to  grant  the  patron  not 
only  the  opportunity  to  see  and 
hear  the  picture,  but  to  see  and 
hear  and  enjoy  the  habiliments  of 
the  'Bank  Night,'  drawing,  etc., 
detailed  above." 

Likewise,  the  Court  ruled  in  State  ex  rel.  Home 
Planners  Depository  v.  Hughes  (Mo. Sup.  1923)  253  SW  229/ 
230,  that  the  scheme  described  therein  was  a lottery, 
stating  that  "The  fact  that  each  certificate  holder  even- 
tually might  or  would  receive  an  amount  equal  to  the 
aggregate  of  his  payments  can  make  no  difference  if,  in 
addition,  each  secured  a chance  for  a prize."  See  also 
State  v.  Emerson,  (Mo. Sup.  1927)  1 SW2d  109/  in  which  a 
scheme  wa3  declared  a lottery  wherein  participants  making 
weekly  payments  of  $1.00  each  would  obtain  $55.00  worth  of 
furniture  after  paying  that  amount  or,  if  selected  by  the 
furniture  company  prior  to  the  fifty-fifth  installment, 
they  would  receive  $55.00  worth  of  furniture  for  the 
amount  they  had  paid  to  date.  A similar  plan  involving 
suits  of  clothes  was  held  to  be  a lottery  in  State  v. 

Meyer  Tailoring  Co.,  (Mo. Sup.  1929)  25  SW2d  98/  in  spite 
of  the  $45.00  limitation  on  the  amount  to  be  paid  in  by 
weekly  installments  and  the  fact  that  each  participant 
would  obtain  a suit  of  clothes  presumably  of  that  value 
regardless  of  whether  he  paid  the  full  $45.00  or  was 
previously  relieved  of  making  further  payments  by  being 
arbitrarily  selected  by  the  company  as  a recipient  of  its 
favors . 

PRIZE : The  element  of  prize  is  readily  apparent  in 
the  referral  selling  schemes  discussed  above:  The  parti- 
cipant is  to  receive  a stated  amount  of  money  for  each 
"lead"  he  furnishes  to  the  seller  which  results  in  a sale. 
As  indicated  in  your  letter,  some  plans  of  this  nature 
include  an  arrangement  whereby  a certain  commission  is 
paid  to  the  participant  whenever  any  of  the  "contacts" 
provided  by  him  merely  sit  through  the  demonstration  and 
sales  pitch.  In  many  cases,  a commission  is  promised  to 
the  original  participant  for  each  sale  made  to  the  "leads" 
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furnished  by  those  purchasing  as  a result  of  the  salesman's 
being  referred  to  them  by  the  original  participant.  Hence, 
such  plans  are  said  to  benefit  the  original  participant 
into  the  second,  third,  or  fourth  "generation"  of  sales. 


At  the  very  least,  participants  are  promised  that 
they  will  recoup  the  amount  of  the  purchase  price  and 
are  frequently  induced  to  enter  the  "advertising"  plan 
on  the  assurance  that  it  will  be  a source  of  extra  in- 
come, over  and  above  what  is  necessary  for  payments  to 
the  finance  company,  into  the  indefinite  future. 

As  in  State  ex  inf.  McKittrick  v.  Olobe -Democrat  Tub. 
Co.,  (Mo. Sup.  1937)  HO  SW2d  705,  717,  this  is  "an 
opportunity  ...  to  gain  some  'easy  money'."  A better 
example  of  the  element  of  "prize"  could  hardly  be  imagined. 

CHANCE:  Somewhat  more  elusive  in  the  referral  selling 
schemes  is  the  element  of  chance.  However,  for  the  reasons 
hereinafter  stated,  we  are  of  the  opinion  that  this  element 
is  inherent  in  the  plans. 


The  scheme  you  outlined  in  your  letter  mentions 
twenty  referrals  from  whom  six  will  be  selected  by  the 
seller  for  the  same  special  treatment  that  the  buyer  is 
getting.  Other  plans  utilize  different  numbers,  but  the 
pattern  is  generally  the  same.  Ignoring  the  fourteen  who 
are  not  selected  for  participation  in  the  advertising 
plan  and  starting  from  a basic  number  of  six  who  must 
buy  in  order  for  the  promises  to  the  initial  participant 
to  be  fulfilled,  we  find  that  the  second  "generation"  of 
buyers  will  involve  thirty-six  persons.  In  order  for  the 
plan  to  be  consummated  as  to  them  and  for  the  commissions 
to  continue  as  promised  to  the  initial  participant,  the 
salesman  must  then  persuade  216  persons  to  enter  into 
the  program.  The  number  of  sales  that  must  be  made  in 
succeeding  rounds  for  the  plan  to  continue  to  reward  the 
participants  is  as  follows: 


Fourth  Round: 
Fifth  Round: 
Sixth  Round: 
Seventh  Round: 
Eighth  Round: 
Ninth  Round: 
Tenth  Round: 


1,296 

7,776 

46,656 

279,936 

1,679,616 

10,077,696 

60,466,176 
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Examination  of  the  foregoing  figures  reveals  the 
practical  impossibility  of  fulfilment  of  the  promises 
made  to  the  individual  participants.  For  the  plan  to 
work  as  represented  by  the  seller,  at  some  point  prior 
to  completion  of  the  eighth  round  a number  of  new  sales 
equal  to  the  entire  population  of  the  City  of  St.  Louis 
would  have  to  be  made.  In  order  for  the  plan  to  con- 
tinue successfully  through  the  tenth  round,  new  sales 
would  have  to  be  made  to  a number  roughly  equivalent  to 
twice  the  entire  population  of  Missouri,  Illinois,  Iowa, 
Kansas,  Arkansas,  Tennessee  and  Kentucky.  And  this  is 
exclusive  of  any  consideration  of  the  astronomical  number 
of  persons  who  would  already  be  participating  in  the 
program . 

Moreover,  many  such  plans  start  from  a basic  number 
of  twenty  or  even  thirty  sales,  rather  than  the  six  men- 
tioned above,  in  the  first  round.  In  such  cases,  the  pro- 
gression is  obviously  much  more  rapid. 

Considered  in  this  light,  some  plans  might  well  be 
said  to  possess  the  element  of  chance  as  they  progress 
through  their  more  advanced  stages . The  saturation  which 
is  the  necessary  effect  of  the  operation  of  such  plans 
might,  at  some  point,  make  it  a matter  of  the  purest  chance 
for  a person  to  be  found  who  was  not  already  participating. 
Under  these  circumstances,  the  element  of  chance  might  be 
provided  by  the  saturation  aspect  alone.  However,  in  the 
instant  case,  other  factors  are  present  which  make  this 
determination  unnecessary. 

Rather,  we  believe  that  the  element  of  chance  is 
provided  by  the  complete  absence  of  any  control  on  the 
part  of  the  buyer  over  the  operation  of  the  plan  after  he 
signs  the  promissory  note.  For  example,  it  is  the  salesman 
that  selects  the  six  names  of  prospective  participants 
from  the  twenty  names  submitted,  if,  indeed,  a selection 
is  made.  Whether  the  prospects,  if  a selection  is  made, 
are  ever  contacted  is  up  to  the  salesman,  not  the  person 
who  has  submitted  the  names.  Whether  the  prospects  submit 
to  sitting  through  the  sales  talk  or  demonstration  and 
whether  they  ultimately  buy  whatever  merchandise  may  be 
involved  are  matters  totally  beyond  the  control  of  the 
original  buyer. 
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The  uncertainty  Is  multiplied  as  the  scheme  progresses 
Into  subsequent  "generations'*,  for  the  original  partici- 
pant's success  is  then  made  to  depend  not  only  upon  the 
acts  of  the  salesman  with  regard  to  the  participant's 
list  of  names,  but  also  upon  whether  or  not  lists  are 
submitted  by  subsequent  buyers.  The  probability  that 
the  plan  will  develop  as  represented  is  then  a matter 
completely  out  of  the  hands  of  the  initial  participant 
and  totally  subject  to  the  whims  and  caprices  of  agen- 
cies beyond  his  control. 

It  is  this  uncertainty  concerning  the  acts  of  others 
and  the  lack  of  control  over  subsequent  events  which, 
we  believe,  supplies  the  necessary  element  of  chance. 

In  State  v.  Hughes,  supra,  wherein  the  prize  was  the 
early  allotment  of  a low-interest  loan  from  an  unincor- 
porated association,  our  Supreme  Court  found  that  the 
element  of  chance  inhered  in  the  impossibility  of  the 
participant  to  know  when  the  money  for  his  loan  would 
become  available.  At  page  231,  the  Court  said: 

"The  uncertainty  in  respect  to  the 
order  in  which  the  certificate  will 
become  eligible  for  a loan  is  the 
thing  which  introduces  the  element 
of  chance  into  the  plan  of  distri- 
bution. It  cannot  be  resolved  by 
reason  or  on  probabilities,  but 
depends  upon  conditions  such  that 
the  applicant  cannot  know  when  he 
signs  whether  many  or  few  applicants 
are  ahead  of  him  and  whether,  there- 
fore, he  is  to  receive  a loan  early 
or  late." 

It  is  submitted  that  the  same  type  of  uncertainty 
exists  in  the  instant  case,  for  it  is  equally  impossible 
for  a participant  in  a referral  selling  scheme  to  know 
whether  the  salesman  will  actually  attempt  to  sell  to 
the  persons  on  his  list,  whether  any  sales  will  be  made, 
whether  subsequent  purchasers  will  cooperate  by  providing 
further  references,  or  whether  such  references  will  spawn 
further  sales . 
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Such  dependency  upon  acts  of  others  over  whom  the 
participant  had  no  control  was  held  In  New  v.  Tribond 
Sales  Company,  (C.A.,  Distr.  of  Columbia,  1927)  19  F.2d 
671,  to  supply  the  necessary  element  of  chance  In  consti- 
tuting a referral  selling  scheme  a lottery  where  the 
Court  said,  l.c.  674: 

"It  is  apparent,  we  think,  from  what 
we  have  said,  that  whether  a 'contract' 
holder  will  get  his  hosiery  for  an 
investment  of  $1,  $5,  $8,  or  $10, 
depends  upon  contingencies  largely 
beyond  his  control.  First,  there  is 
the  requirement  that  the  three 
'respective  purchasers'  to  whom  he 
sells  the  three  coupons  will  in  turn 
remit  $3  each  to  the  corporation  for 
three  other  'contracts.'  These 
coupon  purchasers  may,  upon  inquiry, 
ascertain  that  others  are  trying  to 
sell  coupons,  and  they  may,  for  this 
or  some  other  reason  satisfactory  to 
them,  conclude  to  forfeit  the  $1  paid 
for  the  coupon  and  abandon  the  scheme. 

Obviously  this  is  a matter  beyond  the 
control  of  the  original  'receipt 
holder,'  and,  as  to  him,  a matter  of 
chance . * * *" 

Moreover,  the  classic  "endless  chain"  scheme  has 
been  denominated  a lottery  by  many  courts,  including  the 
Supreme  Court  of  the  United  States,  for  the  same  reason. 
The  "endless  chain"  scheme  is  one  which  may  be  spread  by 
letter  or  by  word  of  mouth.  Under  usual  terms  of  such  a 
plan,  a participant  accepts  a list  containing  a number  of 
names  from  an  earlier  player.  The  new  participant  is 
required  to  give  or  send  some  consideration  (which  may 
be  a savings  bond,  a ten  dollar  bill,  or  a ten  cent 
piece)  to  the  name  which  appears  on  the  top  of  his  list. 
This  top  name  is  then  stricken  from  the  list,  and  ^he 
new  participant  makes  up  a number  of  new  lists  equal  to 
the  number  of  names  on  the  old.  In  the  new  lists,  the 
name  that  was  in  the  second  position  is  advanced  to  the 
top  position  and  the  new  participant's  name  is  inserted 
at  the  bottom. 
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The  new  participant  then  recruits  new  members,  each 
of  whom  is  given  a list  and  each  of  whom  passes  on  the 
required  consideration  to  the  name  on  top  of  the  lists. 

The  new  recruits  then  advance  all  names  one  notch  after 
striking  the  name  on  the  top  and  insert  their  names  on 
the  bottom.  At  this  point,  the  name  of  the  first  par- 
ticipant mentioned  above  advances  to  the  second  position 
from  the  bottom.  The  plan  progresses  with  a type  of 
saturation  similar  to  that  discussed  above.  If  all 
subsequent  participants  perform  as  the  first,  preparing 
and  distributing  lists,  his  name  will  ultimately  appear 
as  the  first  name  on  hundredsor  thousands  of  lists 
(depending  on  the  basic  number  employed  from  the  begin- 
ning) and  he  will  become  the  recipient  of  the  considera- 
ti9n  paid  upon  entry  into  the  plan  by  all  new  recruits. 

The  uncertainty  of  performance  by  subsequent  parti- 
cipants over  whom  prior  participants  have  no  control  has 
provided  the  element  of  chance  necessary  to  characterize 
endless  chain  schemes  as  lotteries;  and  It  is  submitted 
that  the  same  contingencies  exist "in  the  referral  selling 
plans  with  which  we  are  here  concerned.  In  Public 
Clearing  House  v.  Coyne  (1904)  194  US  497,  515,  24  S.Ct. 
789,  48  L.Ed.  1092,  1101,  the  Court  said  of  a plan  which, 
true  to  "endless  chain"  fashion,  rewarded  its  members  in 
direct  proportion  to  the  number  of^  new  members  who  entered 
the  plan: 

"It  Is  true,  as  urged  by  the  counsel 
for  complainant,  that  In  investing 
money  in  any  enterprise  the  investor 
takes  the  chance  of  small  profits,  or 
even  of  failure,  as  well  as  the  hope 
of  large  profits;  but  such  enterprises 
contemplate  the  personal  exertions  of 
the  investor,  or  of  his  partners, 
agent3,  or  employees,  while  in  the 
present  case  his  profits  depend 
principally  upon  the  exertions  of 
others,  over  whom  he  has  no  control, 
and  with  whom  he  has  no  connection. 

It  Is  in  this  sense  the  amount 
realized  is  determinable  by  chance." 
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Furthermore,  this  office  held  in  an  opinion  issued 
to  Hon.  Franklin  T.  Thackery  under  date  of  December  17, 
1957,  that  an  "endless  chain"  scheme  involving  United 
States  savings  bonds  was  a lottery  because  the  possi- 
bility of  a given  participant's  name  rising  to  the  top 
of  the  list  (which  theoretically  would  result  in  his 
receiving  $19,200.00  worth  of  bonds  as  a return  for  his 
initial  investment  of  $37.50  to  get  into  the  plan) 
depended  solely  on  the  diligence  of  those  who  would 
later  Join  the  plan  to  sell  new  memberships.  On  page  6 
of  that  opinion,  the  following  appears: 

"In  your  factual  situation,  the 
participant,  by  his  own  efforts,  may 
be  successful  in  reducing  his  finan- 
cial Investment  in  the  scheme  to 
nothing,  depending  upon  his  own 
ability  as  a salesman.  Yet,  the 
amount  which  he  will  receive  in 
return  for  his  efforts,  indeed  whether 
he  will  receive  anything,  depends  upon 
the  success  and  willingness  of  those 
who  come  after  him  in  keeping the  chain 
unbroken  until  his  name  reaches  the 
top  of  the  list.  Since  these  are 
people  over  whom  he  has  no  control, 
this  constitutes  chance  according  to 
all  the  authorities  we  have  been 
able  to  find." 

We  therefore  believe  that  the  element  of  chance  Is 
present  in  the  instant  case  and  that  the  referral  selling 
schemes  discussed  above  are  lotteries  as  prohibited  by 
our  constitution  and  as  condemned  by  Sections  563. 430  and 
563.440,  RSMo  1959. 


CONCLUSION 


On  the  basis  of  the  foregoing  authorities,  it  is  the 
opinion  of  this  office  that  a referral  selling  scheme 
whereby  the  reward  to  the  initial  buyer  depends  upon  the 
success  of  the  efforts  of  the  promoter  of  the  plan  to  sell 
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to  persons  to  whom  he  is  referred  by  the  initial  buyer 
or  subsequent  participants  constitutes  a lottery  under 
Missouri  law. 

The  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  assistant,  Albert  J.  Stephan,  Jr. 


Very  truly  yours 


THOMAS  P.  EAGLE  TON 
Attorney  General 


INSURANCE : 


Articles  of  Incorporation  of 
Old  Reliable  Insurance  Company. 


February  h,  1963 


Honorable  Jack  L.  Clay 
Superintendent  of  the 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Clay: 

Pursuant  to  your  request  of  January  31*  1963*  an 
examination  has  been  made  of  an  executed  copy  of  Decla- 
ration of  Intention  by  original  incorporators,  together 
with  proof  of  publication  of  the  same,  to  form  an  in- 
surance company  to  be  known  as  Old  Reliable  Fire  Insur- 
ance Company . 

It  is  the  opinion  of  this  office  that  the  documents 
referred  to  in  the  preceding  paragraph  are  in  conformity 
with  Sections  379.010  to  379.160,  HSMo  1959,  and  not  in- 
consistent with  the  Constitution  and  Laws  of  this  State 
and  of  the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


Attorney  General 


JLO'M-.lt 


Karch  11,  1963 

OPINION  NO.  88  ANSWERED  BY  LETTER 


Honorable  J.  R.  Frite 
Prosecuting  Attorney 
Pettis  County 
Somalia,  Missouri 

Dear  Mr.  Frit*: 

This  is  In  response  to  your  recent  request  for  an 
opinion  of  this  office  concerning  the  salary  of  the 
Treasurer  of  Pettis  County  for  the  term  of  of flea  from 
January  1,  1959#  to  December  31,  1963. 

In  an  opinion  Issued  to  the  Honorable  0.  B.  Stewart 
on  January  2o,  1961,  this  office  held* 

"(l)  that  a change  In  population 
resulting  from  the  I960  census 
requires  a change  In  the  compensa- 
tion payable  to  County  officers  whose 
salary  Is  fixed  in  relation  to  such 
population  by  a statute  in  force  as 
of  the  date  of  any  such  officer's 
election,  and  this  Is  true  whether  the 
result  be  an  Increase  or  a decrease 
in  the  amount  payable  to  such  officers; 
and  (2)  that  the  i960  census  became 
effective  for  the  purpose  of  ascer- 
taining the  salary  of  such  county 
officers  as  of  January  1,  1961,  but 
that  as  to  any  officer  whose  salary 
Is  fixed  on  an  annual  basis  and  whose 
term  began  on  a date  other  than  January 
1,  any  such  change  in  compensation  is 
not  effective  until  the  commencement 
of  the  next  year  of  such  officer's 
Incumbency  which  begins  subsequent 
to  January  1,  I96I. 

A copy  of  that  opinion  Is  enclosed  herewith. 

Applying  those  principles  to  the  instant  problem,  we 
turn  to  the  formula  in  effect  In  counties  of  the  third 
class  (of  which  Pettis  Is  one)  on  January  1,  1959,  the 
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day  upon  which  the  treasurer  In  question  took  office.  That 
formula  appears  In  Section  5^.260,  RSMo  19^9;  and,  since 
the  1950  census  showed  the  population  of  Pattis  County  to 
be  31,577,  the  first  portion  thereof  relevant  to  the 
instant  question  is  that  which  reads: 

"The  county  treasurers  in  oounties  of 
the  third  class  of  this  state,  ...» 
shall  receive  for  their  services 
annually,  . . . the  following  suras: 

...  in  counties  having  more  than 
thirty  thousand  Inhabitants  but  not 
more  than  thirty-five  thousand,  the 
sum  of  two  thousand  seven  hundred  and 
fifty  dollars)  ..." 

Hence,  the  annual  salary  of  the  treasurer  in  question  for  the 
years  1959  and  i960  should  have  been  that  amount. 

The  i960  census  showed  an  Increase  In  the  population 
of  Pettis  County  from  31,577  to  35 # 120,  thus  placing 
Pettis  County  in  the  next  higher  bracket  of  Section  5^.260, 
supra,  which  reads  as  follows: 

" . . .in  counties  having  more  than 
thirty-five  thousand  Inhabitants  but 
not  more  than  forty  thousand,  the  sum 
of  three  thousand  two  hundred  dollars, 

tf 


Under  the  terms  of  the  previous  opinion  of  this  office 
referred  to  above,  such  a change  does  not  violate  the 
constitutional  prohibition  against  Increases  of  compensa- 
tion of  public  officers  during  their  term  of  office.  Thus, 
the  annual  salary  of  the  Pettis  County  Treasurer  for  the 
years  of  1961  and  1962  should  have  been  three  thousand 
two  hundred  dollars. 

We  are  aware  of  the  fact  that  the  formula  used  to  deter- 
mine the  salaries  of  treasurers  of  counties  of  the  third 
class  was  revised  by  both  the  70th  and  71st  General 
Assemblies.  Both  of  these  revisions  took  effect  during 
the  term  of  office  of  the  treasurer  In  question.  However, 
since  each  would  have  had  the  effect  of  increasing  the 
compensation  of  the  treasurer  (See  Laws  1959#  S.B.  66, 
section  1 and  Laws  1961,  p.  289,  section  1),  neither 
revision  could  affect  his  salary.  For,  as  was  discussed 
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at  length  In  the  Stewart  opinion  attached  herewith,  where 
a public  officer’s  salary  is  determined  by  a statutory 
formula  in  effect  when  he  takes  office,  that  formula  is 
applied  throughout  his  term  rather  than  a subsequently 
enacted  formula  which  would  have  the  effect  of  increasing 
the  salary. 

We  trust  that  the  foregoing  will  be  of  assistance  to 
you  in  answering  the  question  stated  in  your  latter. 

Very  truly  yours 


AJS:im 


fitoMAs  F.  lA'fliSSTOW 
Attorney  General 


After  consolidation  of  two  munici- 
palities, the  governing  body  has  no 
authority  to  make  any  distinction  with 
respect  to  liability  for  taxes  there- 
after levied,  between  residents  of  the 
two  former  municipalit ies  and  may  not 
legally  forgive  the  payment  or  refund  taxes  so  levied  to  the  residents 
of  one  of  such  former  municipalities. 


TAXATION: 

CONSOLIDATION  OF  MUNICIPALITIES: 
CITIES,  TOWNS  AND  VILLAGES: 
REFUND  OF  TAXES: 


March  22, 


1963 


OPINION  NO.  90 


FILED 


Honorable  E.  J.  Cantrell 
Representative,  Sixth  District 
St.  Louis  County 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Cantrell: 

We  nave  your  request  for  an  opinion  concerning  the  power 
of  the  City  of  Overland  to  refund  certain  taxes  to  the  former 
inhabitants  of  the  Village  of  Meadowbrook  Downs.  The  facts, 
as  they  are  stated  in  the  papers  forwarded  to  us  are  as  follows: 

Acting  under  the  authority  of  Chapter  72,  RSMo  Cum.  Supp., 
the  City  of  Overland  and  the  Village  of  Meadowbrook  Downs,  on 
April  3,  1962,  by  an  affirmative  majority  vote  of  each  munici- 
pality, consolidated  under  one  government,  the  name  of  the 
municipality  as  consolidated  being  City  of  Overland.  As  a 
result  of  the  consolidation,  all  of  the  records,  moneys  and 
properties  of  the  former  Village  of  Meadowbrook  Downs  were 
turned  over  to  the  consolidated  City  of  Overland.  Thereafter 
on  June  28,  1962,  the  consolidated  City  of  Overland  enacted 
a budget  ordinance  and  a tax  ordinance  for  the  ensuing  fiscal 
year  which  began  July  1,  1962. 

The  question  raised  by  your  request  is  whether  the  con- 
solidated City  of  Overland  may  validly  refund  to  the  residents 
of  the  former  Village  of  Meadowbrook  Downs  taxes  levied  and 
collected  by  the  consolidated  City  of  Overland  pursuant  to 
the  authority  of  the  ordinance  of  June  28,  1962,  on  the  theory 
that  the  ‘ assets"  of  such  former  municipality  were  in  excess 
of  the  amount  of  such  taxes.  In  our  opinion  this  question 
must  be  answered  In  the  negative. 
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Although  it  1b  true  that  the  "assets'  of  the  former 
Village  of  Meadowbrook  Downs  were  transferred  by  operation 
of  law  to  the  City  of  Overland,  the  city  which  became  the 
owner  thereof  was  not  the  former  City  of  Overland,  but  the 
new  city  resulting  from  the  consolidation.  Thus,  it  is 
equally  true  that  the  assets"  of  the  City  of  Overland  were 
transferred  by  operation  of  law  to  the  new  consolidated 
City  of  Overland.  In  62  C.J.S.,  Municipal  Corporations, 
Section  77*  page  136,  it  is  saidi 

"On  the  consolidation  of  two  or  more 
municipalities,  their  property  passes 
to  the  consolidated  municipality." 

And  in  62  C.J.S.,  § 70,  pages  181-132,  it  is  said: 

"Ordinarily,  where  two  or  more  municipal 
corporations  are  combined,  the  resulting 
corporation  Includes  the  persons  and 
places  of  the  several  municipalities, 
has  the  same  property,  as  discussed  infra 
§ 77,  and  owes  the  same  debts,  as  considered 
infra  § 78,  which  they  all  had  and  owed,  and 
the  identity  of  the  component  elements  is 
lost  and  becomes  absorbed  in  the  new  creation." 

In  State  ex  rel.  Consolidated  School  District  v.  Smith, 
121  SW2d  ibd,  l.c.  Ib3,  our  Supreme  Court  held  with  reference 
to  a consolidated  school  district: 

"Upon  consolidation  the  Identities  of 
the  component  districts  fade  and  dis- 
appear completely  and  in  their  stead 
emerges  a new  entity  in  the  form  of  the 
consolidated  district.  This  new  entity 
spontaneously  becomes  the  owner  of  the 
properties  and  liable  for  the  old  debts." 

Thus  it  is  clear  that  after  a consolidation  of  two  munlci 
palltles  has  been  consummated  all  of  the  taxpayers  of  such  new 
consolidated  municipality  are  entitled  to  the  benefits  result- 
ing from  the  consolidation  and  therefore  must  bear  the  burdens 
If  either  of  the  former  entitles  had  a large  indebtedness,  the 
burden  of  discharging  this  Indebtedness  would  fall  upon  all 
taxpayers  without  regard  to  which  entity  created  the  debt. 

So,  too,  the  assets  of  each  of  the  former  municipalities  enure 
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to  the  benefit  of  all  of  the  residents  and  taxpayers  of  the 
new  consolidated  municipality.  Prom  and  after  the  effective 
date  of  the  consolidation,  all  residents  of  the  new  consolidated 
municipality  stand  on  equal  footing.  Whether  the  benefits  to 
be  derived  from  the  consolidation  are  sufficient  to  compensate 
for  the  burdens  is  a matter  which  was  determined  by  the  voters 
at  the  time  of  the  election  authorizing  the  consolidation. 

Having  affirmatively  voted  to  consolidate,  the  residents  of 
neither  of  the  former  municipalities  may  now  seek  to  avoid 
or  be  entitled  to  avoid  any  of  the  legal  consequences  of  such 
consolidation. 

In  City  of  Westport  v.  McQee,  128  Mo.  152,  30  S.W.  523, 
the  Court  held  that  a statute  exempting  certain  lands  within 
the  city  limits  violated  the  provision  of  Section  3,  Article 
10,  of  the  Constitution  of  1875  (identical  in  this  respect  to 
Section  3,  Article  X of  the  1945  Constitution)  that  taxes  "shall 
be  uniform  upon  the  same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax,”  stating: 

"The  authority  which  levied  this  tax 
was  the  city  of  Westport.  This  real 
estate  is  in  the  same  class  with  all 
other  real  estate  in  said  city,  and 
its  owner  is  as  much  bound  to  bear 
his  proportional  part  of  the  burden 
of  supporting  the  government  as  any 
proprietor  of  real  estate  in  said  city." 

Section  4(a)  of  the  present  Constitution  authorizes  the 
General  Assembly  to  further  classify  personal  (but  not  real) 
property,  with  the  significant  limitation  that  such  classifi- 
cation may  not  be  based  on  the  "nature,  residence  or  business 
of  the  owner”,  but  must  be  based  solely  on  the  nature  and 
characteristics  of  the  property. 

Section  6,  Article  X of  the  present  Constitution  lists 
property  which  is  and  may  be  exempt  from  taxation,  and  states: 

All  lawB  exempting  from  taxation  property  other  than  the  property 
enumerated  in  this  article,  shall  be  void."  In  Life  Associa- 
tion of  America  v.  Board  of  Assessors  of  St.  Louis  County,  49 
Mo.  $l2,  it  was  held  that  similar  provisions  of  a former  Const 1- 
tution  could  not  be  evaded  by  indirection  (in  that  case,  by 
commutation) . 
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In  Long  y.  City  of  Independence,  229  SW2d  686,  our  Supreme 
Court  expressly  ruled  that  all  property  within  the  corporate 
limits  when  a tax  is  levied  is  subject  to  city  taxes.  That 
case,  as  the  earlier  case  of  City  of  Westport  y.  McQee,  involved 
property  annexed  to  the  city  after  January  1,  bui.  jei'ore  the  tax 
was  levied.  Said  the  Court  (229  SW2d,  l.c.  690): 

"We  restate  the  issue  here  as  it  was 
stated  in  the  City  of  Westport  case: 

'The  question  here  is,  were  these  lands 
within  the  corporate  limits  when  the  tax 
was  levied?  If  they  were,  they  are  subject 
to  city  taxation.'  Appellants'  personal 
property  likewise  was  taxable  by  the  city 
if  they  were  residents  of  the  city  when 
the  tax  was  levied." 

What  is  said  in  the  foregoing  cases  applies  with  respect  to 
annexed  territory,  but  is  equally  applicable  to  a situation 
such  as  here  present,  namely,  where  the  tax  is  levied  by  a 
new  consolidated  municipality  after  the  effective  date  of  the 
consolidation. 

We  also  take  note  of  Section  94.240,  RSMo  1959,  which 
expressly  provides: 

'The  mayor  and  board  of  aldermen  shall  have 
no  power  to  release  any  person  from  the  pay- 
mentoT"" any  tax,  or  exempt  any  person  from 
any  burden  Imposed  by  law." 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  City  of  Overland 
may  not  validly  refund  to  the  residents  of  the  former  Village 
of  Meadowbrook  Downs  taxes  which  were  levied  by  the  consolidated 
City  of  Overland  subsequent  to  the  consolidation. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Joseph  Nessenfeld. 

Very  truly  yours. 


THOMAS  F.  EAULdTON 
Attorney  General 


JN:lt: Jh 


Opinion  Request  No.  92  answered 
by  letter  by  Howard  L.  McFadden. 


May  27,  1963 


Honorable  Charles  0.  Hyler 
Prosecuting  Attorney 
County  of  St.  Francois 
Farmington,  Missouri 

Dear  Mr.  Hyler* 

This  is  in  response  to  your  request  for  an  opinion 
concerning  the  right  of  a member  of  the  county  court  to 
continue  in  office  who  has  been  instrumental  in  purchasing 
road  gravel  for  the  county's  use  from  a company  owned  and 
operated  by  his  son.  Specifically  your  question  1st 

‘'Does  the  purchase  of  material,  to  be 
used  on  a County  road,  by  a County  Judge, 
from  a company  owned  and  operated  by  his 
son,  effect  his  right  to  remain  in  office 
under  Article  7 Section  6 of  the  Missouri 
Constitution? ” 

The  constitutional  provision  referred  to  is* 

"Any  public  officer  or  employee  in  this 
state  who  by  virtue  of  his  office  or 
employment  names  or  appoints  to  public 
offloe  or  employment  any  relative  within 
the  fourth  degree,  by  consanguinity  or 
affinity,  shall  thereby  forfeit  his 
office  or  employment.’' 

Apparently  this  provision  of  the  constitution  sheds  no 
light  upon  the  faot  situation  hypothesised.  The  facts  which 
you  set  out  do  not  constitute  appointment  to  publle  office 
or  employment. 


Very  truly  yours. 


THPMtr  rrEAgLETOH 
Attorney  Qeneral 


HLMtBJ 


Opinion  Request  No.  93  answered 
by  letter  by  Howard  L.  McPadden 


May  13.  1963 


Honorable  Joe  R.  Fills 
Prosecuting  Attorney 
Barry  County 
Cassvllle,  Missouri 

Dear  Slrt 

This  la  In  response  to  your  request  for  an  opinion  as 
to  the  division  of  salary  between  your  old  Circuit  Clerk/ 
Recorder  and  the  new  one  who  took  office  January  7,  1963. 

Specifically  they  each  claim  entitlement  to  the  pay  due 
for  the  first  week  in  January.  Obviously  they  cannot  both 
be  paid  for  the  county  is  only  liable  to  pay  a specified 
amount  annually  to  whoever  holds  the  office. 

The  statutory  amount  established  for  the  office  merely 
fixes  the  rate  of  pay  per  annum  and  does  not  entitle  the 
holder  of  that  office  to  a full  year's  pay  where  he  serves 
less  than  a year. 

This  means  that  the  officeholder  gets  paid  for  the 
exact  time  that  he  la  in  office  - no  more,  no  less. 

Surprisingly  we  find  no  law  in  this  state  upon  the 
subject,  perhaps  because  the  practical  solution  set  out 
above  is  universally  accepted. 

We  are  advised  by  the  State  Comptroller  that  this  is 
the  maimer  in  which  the  pay  is  divided  between  the  inoaming 
and  outgoing  Governors. 


Very  truly  yours. 


Attorney  General 


HLM:BJ 


CRIMINAL  EXTRADITION:  1.  As  judge  of  a court  of  record, 

WRITTEN  WAIVERS  OF:  a magistrate  may  accept  written 

HABEAS  CORPUS  APPLICATIONS:  waiver  of  criminal  extradition, 

MAGISTRATE  COURT  MAY  TAKE,  WHEN:  when  the  accused  executes  or  sub- 
scribes waiver  in  presence  of  magis- 
trate, as  provided  by  Section  5^8.260,  RSMo  1959.  2.  One  arrested 

on  governor's  rendition  warrant,  when  taken  before  magistrate,  in 
accordance  with  Section  548.101,  RSMo  1959>  informs  magistrate  of 
desire  to  test  legality  of  his  arrest;  magistrate  shall  fix  reason- 
able time  for  application  for  habeas  eorpus.  Application  in  first 
instance  shall  be  made  to  circuit  judge  of  county  where  accused  is 
in  custody,  as  provided  by  Section  532.030,  RSMo  1959.  If  circuit 
judge  is  out  of  county  and  statement  of  unavailability  of  such  judge 
is  in  application,  such  application  may  then  be  made  to  a magistrate 
of  same  county,  who  shall  determine  if  habeas  corpus  shall  or  shall 
not  be  issued. 


OPINION  NO.  94. 

July  3,  1963 

Honorable  Lawrence  F.  Gepford 
Prosecuting  Attorney 
415  East  12th  Street 
Kansas  City  6,  Missouri 

Dear  Mr.  Oepford: 


This  office  is  in  receipt  of  your  request  for  a legal 
opinion  which  reads  in  part  as  follows: 

‘Do  the  words,  'Judge  of  a court  of 
record'  also  mean  magistrates? 

'Do  the  magistrates  have  the  power  under 
Section  548.260  to  accept  written  waivers 
of  extradition? 

'Under  Section  548.010,  can  the  magis- 
trate inform  the  accused  person  of  demand 
made  for  his  surrender  and  of  the  crime 
with  which  he  is  charged,  etc.  . . ?" 

Our  research  fails  to  disclose  any  statutory  definition 
or  appellate  court  decisions  defining  the  term  "Judge  of  a 
court  of  record"  referred  to  in  the  opinion  request. 

In  the  case  of  State  v.  Crawford,  295  P.2d  174,  it  was 
held  that  a "Judge"  is  one  who  conducts  or  presides  over  a 
court  of  Justice. 

The  terms  "Judge  of  a court  of  record  are  defined  in 
C.J.S.,  Vol.  48,  p.  948,  as  follows: 
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"A  judge  authorized  by  law  to  hold  a court 
which  Is  a court  of  record  Is  a Judge  of  a 
court  of  record." 

Section  482.010  (1),  RSMo  1959#  provides  for  the  election 
of  magistrates  at  the  general  election  of  1946,  and  every  four 
years  thereafter,  who  shall  hold  office  for  a term  of  four  years, 
or  until  their  successors  are  elected  and  qualified  or  appointed, 
commissioned  and  qualified. 

Subseotion  (2)  of  Section  482.010,  RSMo  1959#  is  in  regard 
to  the  number  of  magistrates  in  each  county,  and  reads  as  follows: 

"In  counties  of  thirty  thousand  inhabitants 
or  less  the  probate  judge  shall  be  the  Judge 
of  the  magistrate  court.  In  counties  of 
more  than  thirty  thousand  and  not  more  than 
seventy  thousand  inhabitants  there  shall  be 
one  magistrate.  In  counties  of  more  than 
seventy  thousand  and  less  than  one  hundred 
thousand  inhabitants  there  shall  be  two  magis- 
trates. In  counties  of  one  hundred  thousand 
inhabitants  or  more  there  shall  be  two  magis- 
trates and  one  additional  magistrate  for  each 
additional  one  hundred  thousand  inhabitants, 
or  major  fraction  thereof." 

From  the  provisions  of  Section  482.010(2),  supra,  the  words 
"magistrate"  and  "Judge  of  the  magistrate  court"  have  been  used 
interchangeably,  as  referring  to  the  Judge  who  is  authorized  to 
preside  over  a magistrate  court. 

Section  476.010,  RSMo  1959#  names  the  courts  which  are  courts 
of  record  in  Missouri,  and  reads  as  follows: 

"The  supreme  court  of  the  state  of  Missouri, 
the  courts  of  appeals,  the  circuit  courts, 
the  existing  courtB  of  common  pleas,  the 
magistrate  courts  and  the  probate  courts 
in  this  state  shall  be  courts  of  record, 
and  shall  keep  Just  and  faithful  records  of 
their  proceedings." 

Section  517.050,  RSMo  1959#  also  provides  that  magistrate 
courts  shall  be  courts  of  record. 
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Prom  the  foregoing  It  is  readily  seen  that  a magistrate 
court  la  a court  of  record  and  that  the  Judge  or  magistrate 
who  presides  over  said  court  Is  a Judge  of  a court  of  record. 

Therefore,  our  answer  to  the  first  Inquiry  of  the  opinion 
request  1b  in  the  affirmative. 

The  second  Inquiry  of  the  opinion  request  reads  as  follows: 

'Do  the  magistrates  have  the  power  under 
Section  54o.26o  to  accept  written  waivers 
of  extradition?" 

Section  5*8.260,  RSMo  1959#  referred  to  in  the  second  Inquiry 
of  the  opinion  request,  reads  as  follows: 

"1.  Any  person  arrested  in  this  state  charged 
with  having  committed  any  crime  in  another 
state  or  alleged  to  have  escaped  from  confine- 
ment, or  broken  the  terms  of  his  bail,  probation 
or  parole  may  waive  the  issuance  and  service 
of  the  warrant  provided  for  in  sections  546.071 
and  5*8.081  and  all  other  procedure  incidental 
to  extradition  proceedings,  by  executing  or 
subscribing  in  the  presence  of  a judge  of  any 

court  of  record  within  this  state  a writing 

which  states  that  he  consents  to  return  to  the 

demanding  state;  provided,  however,  that  before 

such' waiver  shall  be  executed  or  subscribed 
by  such  person  it  shall  be  the  duty  of  such 
judge  to  inform  such  person  of  his  rights  to 
the  issuance  or  service  of  a warrant  of  extra- 
dition and  to  obtain  a writ  of  habeas  corpus 
as  provided  in  section  548.101. 

"2  If  and  when  such  consent  has  been  duly 
executed  it  shall  forthwith  be  forwarded  to 
the  office  of  the  governor  of  this  state  and 
filed  therein.  The  Judge  shall  direct  the 
officer  having  such  person  in  custody  to  deliver 
forthwith  such  person  to  the  duly  accredited 
agent  or  agents  of  the  demanding  state,  and 
shall  deliver  or  cause  to  be  delivered  to  such 
agent  or  agent b a copy  of  such  consent j provided, 
however,  that  nothing  in  this  section  shall  be 
deemed  to  limit  the  rights  of  the  accused  person 
to  return  voluntarily  and  without  formality  to 
the  demanding  state,  nor  shall  this  waiver  pro- 
cedure be  deemed  to  be  an  exclusive  procedure 
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or  to  limit  the  powers,  rights  or  duties 
of  the  officers  of  the  demanding  state 
or  of  this  state."  (Underscoring  ours) 

Sections  5*8.071  and  5*8.081,  RSMo  1959,  referred  to  in 
the  above  quoted  section,  &r*  in  regard  to  the  governor's 
rendition  warrant,  its  issuance,  recitals  and  the  place  of 
execution  of  the  warrant,  respectively. 

Section  5*8.260,  supra,  provides  that  one  charged  with  the 
commission  of  a crime  in  another  state  may  waive  the  issuance 
and  service  of  the  governor's  rendition  warrant,  as  well  as 
other  procedure  incidental  to  the  extradition  of  the  accused 
person. 

From  that  portion  of  Section  5*8.260,  supra,  we  have  under- 
scored, it  appears  the  written  waiver  of  the  issuance  of  the 
, rendition  warrant,  its  service,  and  formal  extradition  proceed- 
ings by  the  accused,  shall  be  executed  or  subscribed  by  him 
"in  the  presence  of  a judge  of  any  court  of  record  within  this 
state  * * without  making  a requirement  this  shall  be  done 
before  a Judge  of  a particular  court  of  record,  and  no  other. 
Since  there  is  no  such  limitation  found  in  said  section,  the 
accused  may  make  the  waiver  before  the  judge  of  any  court  of 
record  in  this  state  which  may  be  available  to  him  for  that 
purpose,  or  if  more  than  one  judge  is  available  at  the  time 
the  accused  wishes  to  make  the  waiver,  then  he  can  make  such 
waiver  before  the  judge  of  the  court  of  record  he  or  his  at- 
torney may  choose. 

We  have  previously  pointed  out  that  a magistrate,  is  a 
Judge  of  a court  of  record  in  Missouri,  and  such  judge  is  a 
Judge  of  a court  of  record,  within  the  meaning  of  Section 
5*8.260,  supra.  One  arrested  in  Missouri,  who  1b  accused  of 
a crime  in  another  state,  or  who  is  alleged  to  have  escaped 
from  confinement,  or  broken  the  terms  of  his  ball,  probation 
or  parole,  may  waive  the  issuance  and  service  of  the  governor's 
rendition  warrant,  and  other  procedure  indidental  to  such 
person's  extradition,  by  executing  or  subscribing  a waiver 
of  all  such  formal  procedure,  in  the  presence  of  the  judge 
of  a magistrate  court. 

Our  answer  to  the  second  inquiry  of  the  opinion  request, 
is  in  the  affirmative. 
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The  third  inquiry  of  the  opinion  request  reads  as  follows 

‘'Under  Section  548.010,  can  the  magistrate 
inform  the  accused  person  of  demand  made  for 
his  surrender  and  of  the  crime  with  which  he 
is  charged,  etc.  * * *?" 

There  is  no  Section  548.010,  RSMo  1959-  It  is  believed 
Section  548.101,  RSMo  1959*  is  the  one  you  intended  to  refer 
to  in  the  third  inquiry,  as  some  of  the  provisions  of  said 
section  are  mentioned  in  this  inquiry.  We  shall  therefore 
treat  the  inquiry  as  if  it  were  in  regard  to  Section  548.101, 
RSMo  1959.  Said  Section  548.101,  reads  as  follows: 

"No  person  arrested  upon  such  warrant  shall 
be  delivered  over  to  the  agent  whom  the 
executive  authority  demanding  him  shall  have 
appointed  to  receive  him  unless  he  shall  first 
be  taken  forthwith  before  a judge  of  a court 
of  record  in  this  state,  who  shall  inform 
him  of  the  demand  made  for  his  surrender  and 
of  the  crime  with  which  he  is  charged,  and 
that  he  has  the  right  to  demand  and  procure 
legal  counsel]  and  if  the  prisoner  or  his 
counsel  Bhall  state  that  he  or  they  desire 
to  test  the  legality  of  his  arrest,  the  judge 
of  such  court  of  record  shall  fix  a reason- 
able time  to  be  allowed  him  within  which  to 
apply  for  a writ  of  habeas  corpus.  When  such 
writ  is  applied  for,  notice  thereof,  and  of 
the  time  and  place  of  hearing  thereon,  shall 
be  given  to  the  prosecuting  officer  of  the 
county  in  which  the  arreBt  is  made  and  in  which 
the  accused  is  in  custody,  and  to  the  said 
agent  of  the  demanding  state."  (Underscoring  ours) 

After  issuance  and  service  of  the  governor's  warrant  in 
accordance  with  provisions  of  Sections  548.071  and  548.081, 
the  arresting  officer  cannot  surrender  custody  of  the  person 
arrested  to  the  agent  of  the  demanding  state  until  after  the 
provisions  of  Section  548.101,  supra,  have  been  complied  with. 
Said  section  provides  that  a person  arrested  upon  such  warrant 
shall  not  be  delivered  to  the  agent  of  the  demanding  state 
unless  he  shall  first  be  taken  forthwith  before  a judge  of 
a court  of  record  in  this  state,  who  shall  Inform  the  accused 
person  of  the  demand  made  for  his  surrender,  the  crime  charged 
and  of  his  right  to  procure  legal  counsel.  If  said  person 
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or  his  counsel  inform  the  judge  of  this,  or  their  desire  to 
test  the  legality  of  his  arrest,  the  judge  of  such  court  of 
record  shall  fix  a reasonable  time  within  which  application 
for  a writ  of  habeas  corpus  may  be  made. 

In  view  of  the  fact  that  the  judge  of  a magistrate  court 
is  a judge  of  a court  of  record,  the  arresting  officer  may 
take  the  accused  before  a magistrate  Judge  in  pursuance  of 
the  provisions  of  Section  548.101,  supra.  The  Judge  of  such 
court  may  perform  all  of  the  duties  to  be  performed  by  a 
Judge  of  a court  of  record  mentioned  therein  except  that 
an  application  for  a writ  of  habeas  corpus  cannot  in  the 
first  instance  be  filed  and  acted  upon  by  the  magistrate 
in  the  absence  of  a showing  of  certain  existing  facts  or 
circumstances  at  the  time  of  the  filing  of  the  application, 
which  will  be  presently  noted. 

In  this  connection,  we  call  attention  to  two  opinions 
of  this  office,  the  first  of  which  was  written  for  Honorable 
H.  A.  Kelso,  Prosecuting  Attorney  of  Laclede  County,  Missouri, 
on  July  23,  1946,  and  concluded  that  a magistrate  court  has 
Jurisdiction  to  issue  a writ  of  habeas  corpus,  a copy  of  which 
opinion  is  enclosed. 

The  second  opinion  of  this  office,  to  which  we  refer, 
was  written  for  Honorable  0.  Hampton  Stevens,  Assistant  Prose- 
cuting Attorney  of  Jackson  County,  Missouri,  on  October  8, 

1951.  While  the  writer  of  said  opinion  agreed  that  a magis- 
trate court  might  issue  a writ  of  habeas  corpus,  and  referred 
to  the  Kelso  opinion,  the  writer  entered  into  a more  detailed 
discussion  which  in  effect  modified  the  holding  in  the  earlier 
opinion.  A conclusion  was  reached  In  the  latter  opinion  that 
an  application  for  a writ  of  habeas  corpus  should  not  be  made 
to  a magistrate  court  when  a Circuit  judge  is  available,  and 
that  an  application  for  habeas  corpus  to  a magistrate  should 
state  the  unavailability  of  a circuit  judge  for  the  purpose 
of  entertaining  the  application,  a copy  of  which  is  enclosed. 

In  reaching  the  conclusion,  the  writer  quoted  In  the  body  of 
his  opinion,  and  relied  upon  Section  532.030,  RSMo  1949#  (now 
Section  532.030,  RSMo  1959),  which  requires  that  an  application 
for  writ  of  habeas  corpus,  by  one  in  custody  charged  with 
crime  or  misdemeanor,  shall  be  made  in  the  first  instance 
to  the  Judge  of  the  circuit  court  of  the  county  in  which  the 
applicant  is  in  custody,  if,  at  the  time  cf  the  application 
such  (circuit)  judge  be  in  the  county,  except  that  in  the 
city  of  St.  Louis,  the  application,  in  the  first  instance 
shall  be  made  to  the  Judge  of  the  St.  Louis  Court  of  Criminal 
Correction,  if  at  the  time  of  the  appli  cation  he  shall  be 
In  the  city. 
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It  is  believed  the  above-mentioned  opinions,  and  par- 
ticularly the  second,  as  well  aB  Section  532.030,  RSMo  1959, 
are  fully  applicable  to  the  factual  situation  involved  in 
the  third  inquiry,  except  that  portion  of  Section  532.030, 
requiring  applications  for  habeas  corpus  to  be  made  in  the 
first  instance  to  the  St.  Louis  Court  of  Criminal.  Corrections, 
which  does  not  apply  to  such  inquiry  (as  the  opinion  request 
does  not  concern  applications  for  a writ  in  St.  Louis  City). 

Upon  his  appearance  before  the  Judge  of  a magistrate 
court,  if  the  accused  person  or  his  attorney  inform  the  judge 
of  his  or  their  desire  to  test  the  legality  of  the  arrest  of 
the  accused,  under  the  governor's  rendition  warrant,  said  Judge 
shall  fix  a reasonable  time  within  which  an  application  for 
a writ  of  habeas  corpus  may  be  made.  Under  provisions  of 
Section  532.030,  RSMo  1959*  the  application  shall  be  in  the 
first  Instance  made  to  a circuit  judge  of  the  county  in  which 
the  accused  is  held  In  custody.  However,  If  no  circuit  Judge 
is  in  the  county,  the  application  may  then  be  made  to  the 
judge  of  any  magistrate  court  of  the  same  county,  if  a state- 
ment as  to  the  unavailability  of  a circuit  judge  appears  in 
the  application.  The  magistrate  shall  in  such  a situation 
perform  the  duties  imposed  upon  him  by  Section  548101,  supra. 
Prom  the  evidence  offered  at  the  hearing,  the  magistrate  shall 
determine  whether  to  Issue  or  to  deny  the  issuance  of  a writ 
of  habeas  corpus. 


CONCLUSION. 


Therefore,  it  is  the  opinion  of  this  office  that  a magis- 
trate, as  a Judge  of  a court  of  record  in  this  state,  is 
authorized  to  accept  a written  waiver  of  criminal  extradition 
from  one  charged  with  crime  in  another  state,  when  the  waiver 
is  executed  or  subscribed  in  the  presence  of  said  judge  in 
accordance  with  the  provisions  of  Section  548.260,  RSMo  1959. 

It  is  further  the  opinion  of  this  office  that  when  one 
is  arrested  upon  the  governor's  rendition  warrant  and  taken 
before  the  Judge  of  a magistrate  court  in  pursuance  of  the 
provisions  of  Section  54o.101,  RSMo  1959*  and  the  accused 
informs  the  Judge  of  his  desire  to  test  the  legality  of  his 
arrest,  said  judge  shall  fix  a reasonable  time  within  which 
application  for  a writ  of  habeas  corpus  may  be  made.  Said 
application  in  the  first  instance  shall  be  made  to  a circuit 
Judge  of  the  county  in  which  the  accused  is  held  in  custody, 
in  accordance  with  provisions  of  Section  532.030,  RSMo  1959* 
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In  the  event  a circuit  Judge  is  not  present  in  the  county 
to  whom  the  application  can  be  made,  and  a statement  of  the 
unavailability  of  a circuit  Jadge  appears  therein,  said  appli- 
cation may  then  be  made  to  the  Judge  of  a magistrate  court 
of  the  county  in  which  the  accused  is  held  in  custody.  Said 
Judge  shall  have  Jurisdiction  of  the  application  and  determina- 
tion as  to  whether  a writ  of  habeas  corpus  shall  be  Issued 
or  denied. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Paul  N.  Chitwood. 

Yours  very  truly. 


PNC; Jh 


Attorney  General 


INCOME  TAX: 

BANK  TAX: 
NATIONAL  BANKS: 
DIVIDEND  CREDIT: 


The  payment  of  the  seven  per  cent 
Missouri  Bank  Tax  by  a national  bank 
is  not  a basis  for  allowing  the  dividend 
credit  provided  in  Section  143.180, 

RSMo  1959. 


OPINION  NO.  95 


October  3,  1963 


Honorable  M.  E.  Morris 
Director 

Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr.  Morris: 

This  is  in  answer  to  your  opinion  request  relative  to  an 
interpretation  of  Section  143.180,  RSMo  1959*  Your  opinion 
request  reads  as  follows: 

"Section  143.180  RSMo  1959  provides  for 
credit  to  stockholders  on  dividends  re- 
ceived from  corporations  which  paid  in- 
come tax  to  the  state  of  Missouri  for 
their  last  preceding  taxable  period. 

"This  section  also  provides  '.  • .that 
stockholders  of  national  banking  associ- 
ations shall  be  entitled  to  such  credit 
computed  as  aforesaid  but  as  if  the 
national  bank  whose  dividends  are  in- 
cluded in  the  stockholder' 8 return  was 
in  fact  a bank  organised  under  the  laws 
of  this  state  and  had  paid  Income  tax 
for  which  it  would  in  such  case  have 
been  liable  for  its  last  preceding  tax- 
able period.' 

"A  taxpayer  has  presented  the  following 
Interpretation  of  Section  143.180. 
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'Under  the  "Bank  Tax  Law  of  1946", 
which  la  found  in  Sections  148.010 
to  148.110  of  the  Revised  Statutes 
of  Missouri,  a tax  is  levied  on 
national  banks  in  Missouri  which 
is  a tax  on  the  Income  of  the  banks. 

The  tax  levied  is  seven  per  cent  of 
the  net  Income  of  the  bank  for  the 
preceding  year.  • . 

'Since  this  national  bank  did  pay  to 
the  State  of  Missouri  the  taxes  speci- 
fied by  the  State  on  its  net  Income 
for  the  calendar  year  in  question, 
whether  you  call  it  an  income  tax  or 
not,  on  what  basis  do  you  say  that 
the  payment  of  that  income  tax  as 
specified  under  the  Bank  Tax  Law  of 
1946  doe 8 not  qualify  the  recipient 
of  dividends  from  the  corporation 
for  the  dividend  credit  on  the 
Missouri  Individual  Income  Tax 
Return?' 

"Please  give  us  your  opinion  as  to  whether  or 
not  payment  of  the  seven  percent  Missouri  Bank 
Tax  is  basis  for  allowing  the  dividend  credit 
provided  in  Section  143.180." 

Initially,  the  states  cannot  tax  national  banks,  their 
property  or  the  shares  of  their  capital  stock  otherwise  than 
in  conformity  with  the  terms  and  restrictions  embodied  in  the 
assent  given  by  Congress  to  such  taxation.  Oes  Moines  Bank 
▼a.  Pairweather,  263  U.S.  103,  106.  The  taxing  authority  of 
the  states  is  limited  by  the  restrictions  placed  on  it  by  the 
national  Congress.  Pirst  National  Bank  vs.  Anderson,  269  U.S. 
341,  347.  General  American  Life  Insurance  Company  vs.  Bates, 
249  SW2d  458,  465.  Bud**  vs.  Pirst  National  Bank,  16  F2d  990, 
992. 


Section  548  of  Title  12  U.S.C.A.  was  amended  in  1923  and 
1926  to  enlarge  the  authority  of  the  states  to  tax  national  banks 
in  the  following  languages 
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"The  legislature  of  each  State  may  determine 
and  direct,  subject  to  the  provisions  of  this 
section,  the  manner  and  place  of  taxing  all 
the  shares  of  national  banking  associations 
located  within  its  limits.  The  several  states 
may  (l)  tax  said  shares,  or  (2)  include 
dividends  derived  tnerelrom  in  the  taxable 
income  of  an  owner  or  holder  thereof,  or 
(3)  tax  such  associations  on  their  net  in- 
come, or  (4)  according  to  or  measured  by 
their  net  income,  provided  the  following 
conditions  are  complied  with: 

"1.  (a)  The  imposition  by  any  State 

of  any  one  of  the  above  four  forms  of  tax- 
ation shall  be  in  lieu  of  the  others,  except 
as  hereinafter  provided  in  subdivision  (c) 
of  this  clause.  • .” 

(Subdivision  (c)  permits  states  to  tax  dividends 
received  by  shareholders  of  national  bank  stock 
on  a nonaiscrimlnatory  basis.) 

In  conformity  with  the  above  Federal  legislation,  the  State 
of  Missouri  enacted  Chapter  148,  RSMo  1959#  entitled  Taxation 
of  Financial  Institutions.  Section  148.030  of  this  chapter 
provides: 


"1.  Every  national  banking  association  shall 
be  subject  to  an  annual  tax  according  to  and 
measured  by  its*  net  income  In  accoruai.c e vH  u i i 
method  numbered  j4)  as  provided  In  12  U.S.C.A., 
section  and  every  other  banking  institution 

shall  be  subject  to  an  annual  tax  for  tne  privi- 
lege of  exercising  its  corporate  franchises 
within  the  state  according  to  and  measured  by 
it 8 net  income  for  the  preceding  year." 

The  tax  imposed  unuer  this  section  on  financial  institutions 
is  upon  both  state  and  national  banks. 

It  is  to  be  noted  that  the  Nissouri  Legislature,  when  it 
enacted  Section  148.030,  RSMo  1959#  rejected  the  alternative 
provided  by  the  Congress  in  taxing  "(3).  . .such  associations 
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on  their  net  income” , and  instead  specifically  elected  to  sub- 
ject such  institutions  to  an  annual  tax  "according  to  and 
measured  by  its  net  income.  • .in  accordance  with  method  numbered 
(4)  as  provided  in  12  U.S.C.A.,  section  548”.  Section  148.030, 

RSMo  1959 • The  only  conclusion  that  can  be  drawn  is  that  the 
State  Legislature  did  not  wish  to  impose  an  income  tax  under  the 
authority  granted  it  by  12  U.S.C.A.,  and  instead'  "imposed  an 
annual  tax  measured  by  net  income.  In  re  Armistead,  362  Mo. 

960,  245"“5W2d  145,  152. 

It  also  follows  that  having  made  the  election  under  12 
U.S.C.A.,  section  548,  the  State  of  Missouri  was  then  unable 
to  impose  an  income  tax  on  national  bankB  as  this  would  be  in 
violation  of  12  iJ.S.C.A.,  section  548  1(a).  On  the  other  hand, 
banks  chartered  by  the  state  do  not  enjoy  this  status.  Consequently, 
in  addition  to  the  bank  taxes  imposed  under  Chapter  l48,  RSMo  1959* 
according  to  and  measured  by  their  net  income,  state  chartered 
banks  must  also  pay  income  taxes  under  Chapter  143,  RSMo  1959. 

After  the  enactment  of  Chapter  148  taxing  financial  insti- 
tutions, the  legislature,  in  1957,  amended  Section  143. 180, 

RSMo  1959#  which  provides  for  dividend  credits  to  contain  the 
following  language:  (The  added  language  in  the  1957  revision 
is  underlined.) 


"For  the  purpose  of  this  chapter,  the  tax 
on  income  included  in  the  return  of  any 
stockholder  of  any  corporation,  joint  stock 
company  and/or  joint  stock  association, 
received  or  earned  during  the  taxable  period, 
shall  be  credited  with  the  amount  obtained 
by  multiplying  the  rate  of  the  Missouri  state 
tax  on  corporate  income  by  the  amount  or  por- 
tion of  such  dividends,  or  net  earnings  of 
any  corporation,  joint  stock  company  and/or 
joint  stock  association  upon  which  such 
corporation,  joint  stock  company  and/or 
joint  stock  association,  paid  income  tax  to 
the  state  of  Missouri  for  its  last  preceding 
taxable  period,  provided,  however,  mat  stock- 
holders of  national  banking  associations  shall 
be  entitled  to  such  credlt~~computecT  as  afore-""* 
said  "but  as  If  the  national  bank  whose  dividends 
are  included  in  the  stockholder* s return  was  ln~ 
fact  a bank  organized  under  the  laws  of  this 
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state  and  had  paid  income  tax  for  which  it  would 
In  such  case  nave  bean  liable  for  Its  last  pre- 
ceding taxable  period^  Whenever  the  withholding 
tor,  or  payment  of,  at  the  source,  any  tax  on 
income  under  any  law  of  this  state,  be  authorised 
by  any  law  of  this  state,  then  a like  credit 
shall  be  allowed  to  the  extent  of  the  amount  so 
withheld  or  paid  on  account  of  such  taxpayer 
claiming  such  credit." 

The  shareholders  of  national  banking  associations  prior  to 
the  1957  revision  of  Section  143.180,  RSMo  1959*  could  not  be 
entitled  to  any  dividend  credit  for  the  reason  that  national 
banks  did  not  pay  income  tax  to  the  State  of  Missouri— the  only 
basis  of  computation  of  such  dividend  credits  which  was  allowed 
under  this  section.  However,  after  the  1957  revision.  Section 
143.180,  supra,  allowed  shareholders  of  national  banking  associ- 
ations to  obtain  a dividend  credit  ".  . .computed  as  aforesaid 
but  as  if  the  national  bank  whose  dividends  are  included  in  the 
stoclcHoTJer'  s return  was  in  fact  a bank  organised  under  the 
laws  of  this  state  and  had  paid  income  tax.  . ."  The  whole 
effect  of  this  additional  language  was  to  put  shareholders  of 
national  banks  in  the  same  (but  no  more)  favorable  position  as 
shareholders  of  state  banks  for  the  purposes  of  the  dividend 
credit  provisions  of  Section  143.180,  RSMo  1959*  This  inter- 
pretation is  fully  born  out  by  the  concluding  language  in  the 
1957  revision  of  Section  143.180,  supra. 

".  . .and  had  paid  Income  tax  for  which 
it  would  in  such  case  have  been  liable 
for  its  last  preceding  taxable  period." 

(Emphasis  supplied) 

"Such  case"  as  uBed  in  the  revision  could  only  apply  to  the 
situation  as  it  would  be  if  the  national  bank  were  a state 
bank  and,  therefore,  had  paid  income  tax  upon  which  a dividend 
credit  could  be  computed.  The  net  effect  of  the  1957  revision 
clearly  recognises  that  unlike  state  banks,  national  banks  do 
not  pay  Income  taxes  which  form  the  basis  of  the  computation 
of  dividend  credit  under  Section  143.180,  supra,  but  nevertheless, 
allows  shareholders  of  national  bank  stock  to  compute  their 
dividend  credit  on  the  same  basis  as  shareholders  of  state  bank 
stock. 
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To  Interpret  this  section  as  the  taxpayer  contends  would 
be  to  allow  shareholders  of  national  bank  stock  a dividend 
credit  based  upon  the  seven  per  cent  bank  tax,  and  at  the  same 
time,  limit  shareholders  of  state  bank  stock  (which  also  pay 
the  seven  per  cent  bank  tax)  to  a dividend  credit  based  upon 
the  two  per  cent  tax  provided  In  our  Income  tax  statutes.  This 
construction  might  well  be  In  violation  of  Article  X,  Section  3 
of  the  Missouri  Constitution  19^5 « providing! 

"Taxes.  . .shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax." 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  payment  of  the 
seven  per  cent  Missouri  Bank  Tax  is  not  a basis  for  allowing 
the  dividend  credit  provided  in  Section  143.130,  RSMo  1959* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Robert  D.  Kingsland. 

Yours  very  truly. 


RDKtbj 


THOMAS  F.  EAGLET ON 
Attorney  General 


Opinion  No.  96  Answered  by  Letter  (Nessenfeld) 


March  7,  1963 


Honorable  Charles  D.  Trigg 
Comptroller  and  Budget  Director 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Mr.  Trigg* 

We  have  your  request  for  an  opinion  as  follows* 

"At  the  present  time  there  is  a balance 
of  some  $25*000  In  the  Soldier's  Bonus 
Fund.  Would  I,  as  State  Comptroller* 
have  authority  to  transfer  this  balance 
to  the  General  Revenue  Fund  of  the  State?" 

Section  44b,  Article  I V,  was  added  to  the  Constitution 
of  1375  by  an  amendment  adopted  August  2 , 1921.  It  authorized 
the  Issuance  of  $15*000*000.00  in  bonds  for  the  purpose  of 
paying  a bonus  to  certain  residents  of  the  state  who  served 
with  the  military  or  naval  forces  of  the  Uhlted  States 
during  World  War  I. 

Senate  Bill  1*  51st  General  Assembly,  Second  Extra 
Session*  was  enacted  to  Implement  the  foregoing  constitutional 
amendment  (Laws,  1921,  Second  Extra  Session,  page  6).  Section 
21  of  that  act  provided  that  the  money  realized  from  the  sale 
of  the  bonds  shall  be  paid  Into  the  state  treasury  to  the 
credit  of  the  "Soldier  Bonus  Fund",  out  of  which  shall  be 
made  the  disbursements  authorized  to  be  made  by  Section  44b, 
Article  IV,  of  the  Constitution.  The  act  also  provided  for 
a tax  to  raise  the  money  nece SBary  to  pay  the  principal  and 
interest  of  the  bonds.  Another  fund,  designated  "Missouri 
Soldiers  Bonus  Bond  Interest  and  Sinking  Fund",  was  created 
by  the  act  into  which  the  tax  moneys  were  to  be  paid. 
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Another  constitutional  amendment  adopted  February  26, 

1924  (Section  44c,  Article  IV,  Constitution  of  1875)  author- 
ized the  issuance  of  an  additional  $4,600,000.00  bonds  for  the 
purpose  authorized  by  Section  44b,  Article  IV,  and  the  fore- 

?oing  act  of  the  General  Assembly,  This  amendment  provided 
with  an  exception  relating  to  interest)  that  "All  of  the 
provisions  of  said  act  shall  apply  to  and  govern  the  issuance 
and  payment  of  the  principal  of  the  bonds  herein  authorized  and 
the  disbursement  of  the  proceeds  thereof  without  further 
legislative  action." 

The  act  of  1921  provided  that  the  application  for  a bonus 
thereunder  must  be  filed  on  or  before  December  21,  1922.  Re- 
enacting act 8 were  passed  from  time  to  time  extending  the 
time  for  filing  applications  for  the  bonus,  the  last  extension  be- 
ing to  December  31,  1954*  You  have  informed  us  that  all  appli- 
cations have  heretofore  been  finally  acted  upon  and  that  there 
are  no  claims  presently  pending  or  which  can  now  be  paid  out 
of  the  Soldier  Bonus  Fund.  You  have  further  informed  us  that 
all  bonds  issued  under  the  authority  of  the  foregoing  constitu- 
tional provisions  and  the  interest  thereon  have  long  since  been 
paid  and  that  there  are  no  obligations  presently  existing 
against  either  of  the  above  fundB. 

We  have  also  been  informed  that  the  entire  proceeds  of 
both  bond  issues  have  been  exhausted  in  the  payment  of  the 
bonus  claims.  In  1955  the  General  Assembly  directed  that 
$87,700.41  be  transferred  from  the  Soldier  Bonus  Interest  and 
Sinking  Fund  and  credited  to  the  Soldier  Bonus  Fund  (Laws,  1955* 
page  213,  Section  13.170).  There  was  then  appropriated  out  of 
the  State  Treasury,  chargeable  to  the  Soldier  Bonus  Fund  as 
thus  replenished  the  sum  of  $87,700.41  "or  so  much  as  may  be 
needed  to  pay  bonus  claims"  for  the  biennium  and  for  prior  years 
(Laws,  1955,  page  213,  Section  13*180).  The  present  balance  in 
the  Soldier  Bonus  Fund  is,  therefore,  the  amount  remaining, 
after  payment  of  bonus  claims,  of  the  sum  transferred  from  the 
Soldiers  Bonus  Interest  and  Sinking  Fund. 

In  an  opinion  to  Honorable  Robert  W.  Winn,  State  Treasurer, 
dated  November  17,  1937,  this  office  gave  its  construction  of 
what  is  now  Section  33.080,  RSMo.  That  section  provides  in 
part: 
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"All  fees,  funds  and  moneys  from 
whatsoever  source  received  by  any 
department,  board,  bureau,  commission. 

Institution,  official  or  agency  of 
the  state  government  by  virtue  of  any 
law  or  rule  or  regulation  made  in 
accordance  with  any  law,  shall,  by 
the  official  authorized  to  receive 
same,  and  at  stated  intervals  of  not 
more  than  thirty  days  be  placed  in 
the  state  treasury  to  the  credit  of 
the  particular  purpose  or  fund 
for  which  collected,  and  shall  be 
subject  to  appropriation  by  the 
general  assembly  for  the  particular 
purpose  or  fund  for  which  collected 
during  the  biennium  In  whloh  collected 
and  appropriated.  The  unexpended 
balance  remaining  In  all  such  funds 
(except  such  unexpended  balance  as  may 
remain  In  any  fund  authorized,  collected 
and  expended  by  virtue  of  the  pro- 
. 1 slons  of  the  constitution  oftKla 
aEate ),  ohall  at  the  end  of  the  biennium 
and  after  all  warrants  on  same  have 
been  discharged  and  the  appropriation 
thereof  has  lapsed,  be  transferred 
and  placed  to  the  credit  of  the  ordinary 
revenue  fund  of  the  State  by  the  state 
treasurer.  * * *" 

In  the  opinion  to  Mr.  Winn  this  office  listed  various  funds 
which  should  be  transferred  by  the  State  Treasurer  to  the 
credit  of  the  ordinary  revenue  fund  and  bther  funds  which  were 
excepted  by  the  terms  of  the  statute.  Among  the  latter  funds 
were  the  Soldier  BonuB  Fund  and  the  Soldiers  Bonus  Interest 
and  Sinking  Fund.  The  reason  that  the  latter  funds  were  ex* 
cepted  was  that  they  constituted  funds  which  were  collected  and 
expended  by  virtue  of  the  provisions  of  the  then  Constitution 
of  this  State. 

The  1875  Constitution  has  been  superseded  by  the  19^5 
Constitution.  Section  1 of  the  Schedule  specifically  pro* 
video  thatt 
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"The  Constitution  of  1875  and  all  amend- 
ments  thereto  except  as  hereinafter  pro- 
vided shall  be  superseded  by  this  Consti- 
tution. " 

We  find  no  provision  in  the  19^5  Constitution  which  requires 
that  the  balance  in  the  Soldier  Bonus  Fund  shall  remain  there- 
in. We  note  that  the  entire  balance  therein  consists  of 
moneys  appropriated  by  the  68th  General  Assembly  for  the 
purpose  of  paying  bonus  claims  "for  the  biennium  and  for 
prior  years."  ThlB  purpose  has  been  served  and  the  appropria- 
tion has  lapsed.  Zt  is  our  opinion,  therefore,  that  by  virtue 
of  the  provisions  of  Section  33*080,  the  moneys  presently  in 
the  Soldier  Bonus  Fund  should  be  transferred  and  placed  to 
the  credit  of  the  ordinary  revenue  fund  of  the  state  by  the 
state  treasurer.  We  find  no  provision  which  would  authorize 
this  to  be  done  by  the  state  comptroller. 

Yours  very  truly. 


JMilt 


TBPMA3~F.  gAflUffON 

Attorney  General 


Opinion  request  No.  97  answered 
by  letter  (Denman) 


April  3,  1963 


Honorable  William  J.  Cason 
State  Senator 
Senate  Post  Office 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Senator  Cason} 


This  is  in  answer  to  your  letter  of  February  8, 
1963,  requesting  an  opinion  of  this  office  as  to  whether 
the  registration  laws  found  in  Chapter  114,  RSMo,  apply 
to  township,  city,  school  or  other  special  elections, 
as  well  as  primary  and  general  elections. 

Chapter  114  provides  the  method  and  procedure  by 
which  the  county  court  of  any  county  may  adopt  a law 
(or  repeal  it)  requiring  a registration  of  qualified 
voters  within  the  county.  Section  114.240,  RSMo  Cum. 
Supp.,  provides! 

"Elections  covered  by  law. — This 
chapter  shall  not  be  construed  to 
include  elections  other  than  state 
and  county  general,  special  and 
primary  elections  and  municipal 
elections  of  all  kinds  in  cities 
having  more  than  four  hundred 
thousand  inhabitants." 


By  definition,  the  registration  laws  contained  in 
Chapter  114  do  not  apply  to  municipal  or  city  elections 
in  cities  of  Isbs  than  four  hundred  thousand  inhabitants. 

On  March  26,  1953*  in  an  opinion  to  the  Hon.  James  J. 
Wheeler,  Prosecuting  Attorney  of  Charlton  County,  Keytes- 
vllle,  Missouri,  this  office  held  that  absentee  voting  was 
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not  allowed  at  elections  wherein  only  township  officers 
are  elected.  Section  112.010,  RSMo,  provides  for  absen- 
tee ballots  in  "any  special,  general  or  primary  election 
at  which  any  presidential  preference  is  indicated  or  any 
candidates  are  chosen  or  elected,  for  any  congressional, 
state,  district,  county,  town,  city,  village,  precinct 
or  judicial  offices  or  at  which  questions  of  public  policy 
are  submitted,  * * Under  the  doctrine  of  "expressio 

unius  est  excluslo  alterius,"  which  means  that  the  express 
mention  of  one  thing,  person  or  place  implies  the  exclusion 
of  another,  this  office  held  Section  112.010  did  not  author 
lse  the  uae  of  absentee  ballots  in  township  elections.  A 
copy  of  this  opinion  is  attached  hereto. 

However,  any  special  election  which  requires  statewide 
or  countywide  participation  would  be  a state  or  county 
special  election,  and  voters  therein  must  be  registered  as 
required  by  Chapter  114. 

For  the  same  reason,  it  is  our  opinion  that  the  cover- 
age of  Chapter  114  is  limited  by  Section  114.240  to  state 
and  county  elections,  and  does  not  include  township  or 
school  elections. 


Very  truly  yours. 


THOMAS  F.  KAOLSTON 
Attorney  General 


JHDisr 
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COUNTIES : 

COUNTY  COURTS: 
COUNTY  SURVEYORS: 
SURVEYORS : 


County  Court  required  to  provide  office 
space  and  supplies  to  County  Surveyor; 
however.  County  Court  determines 
adequacy  of  office  and  supplies  provided 


June  10,  1963 


OPINION  NO.  101 


Honorable  William  W.  Hoertel 
Prosecuting  Attorney 
Phelps  County 
Rolla,  Missouri 
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Dear  Mr.  Hoertel:  s 

This  is  in  response  to  your  recent  request  for  an 
opinion  of  this  office  concerning  a letter  which  you 
have  received  from  the  present  surveyor  of  Phelp3  County. 
The  letter  which  accompanied  your  request,  reads  in  part 
as  follows: 


"In  Phelps  County,  as  in  many  other 
places  (counties  of  classes  2-3—4) 
it  has  been  a common  practice  for, the 
Court  to  pay  the  personal  office 
expense  of  those  officers  who  do  not 
have,  or  use,  rooms  at  the  Court  House 
- instead  use  their  own  business  office. 
For  years  past,  Phelps  County  Court  has 
so  paid  the  expense  of  offices  outside 
the  court  house  for  prosecuting  attorney, 
circuit  judge,  and  the  welfare  department. 
To  my  knowledge,  NO  PHELPS  COUNTY  COURT 
has  EVER  provided  or  paid  for  an  office, 
or  office  space  - or  for  any  of  the 
furniture,  appliances,  or  equipment 
absolutely  required  by  the  county 
surveyor. 

"As  of  January  1,  1962,  I requested 
Phelps  County  Court  to  pay  me  $30  per 
month  as  rental  for  the  adequate  and 
convenient  room  space  which  I use  as 
the  County  Surveyor's  office  in  my 
residence  basement.  The  Court  paid 
$50  for  January,  1962,  then  refused 
other  payment,  and  refused  also  to 
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budget  the  item.  Refused  also  for 
the  1963  years. 

"As  of  Feb.  1,  1962,  the  Phelps  County 
Court  DID  offer  an  office  at  the  Court 
House  - but  in  my  estimation  the  space 
was  wholly  unsuitable.  AND  THE  COURT 
DID  NOT,  OFFER,  and  has  never  offered, 
to  place  in  such  an  office  the  required 
FURNITURE,  APPLIANCES  AND  EQUIPMENT. 

The  Court  assumed  that  I would  move 
my  PERSONAL  furniture,  appliances 
and  equipment  to  the  office  the  court 
offered.  I REFUSED,  and  DO  refuse 
to  do  this,  as  the  Court  House  is  a 
FIRE  TRAP.  My  personal  equipment 
would  be  open  to  the  public,  and  would 
soon  disappear  and  be  carried  off. 
Moreover,  I have  room  in  my  yard  for 
the  necessary  concrete  monuments, 
stakes,  steel  pins,  and  room  for 
painting  the  same  that  could  not 
possibly  be  provided  at  the  Court 
House.  It  would  cost  the  Court  some- 
thing like  $6,000  to  properly  EQUIP 
such  an  office  at  the  Court  House, 
....In  view  of  the  foregoing,  will 
you  kindly  supply  answers  to  these 
questions : 

" (1 ) Do  I have  adequate  legal 
basis  for  asking  the  Court  to  pay 
me  the  $50  per  month,  since  the 
Court  has  never  offered  to  provide, 
with  a suitable  office,  the  necessary 
furniture,  appliances  and  equipment 
to  go  with  it? 

"(2)  Do  I,  as  Phelps  County  Surveyor, 
have  to  provide,  personally,  all  the 
appliances,  furniture,  and  equipment 

- all  the  surveying  instruments,  steel 
tapes,  sledges,  picks,  post  hole 
diggers  - and  the  drafting  tools  and 
tables,  map  filing  cases,  and  truck 
for  transport  to  my  work  in  the  field 

— and  still  not  be  paid  by  the  County 
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Court  for  so  providing  these  things? 

"(3)  Is  the  Court  obliged  to  pay  me  the 
$50  per  month  for  use  of  my  basement 
office  - and  the  equipment  (as  above) 
in  it?" 

At  the  outset  we  should  note  that  Section  49.510, 

RSMo  1959>  reads  as  follows: 

"it  shall  be  the  duty  of  the  county  to 
provide  offices  or  space  where  the 
officers  of  the  county  may  properly 
carry  on  and  perform  the  duties  and 
functions  of  their  respective  offices. 

Said  count5r  shall  maintain,  furnish 
and  equip  said  offices  and  provide 
them  with  the  necessary  stationery, 
supplies,  equipment,  appliances  and 
furniture,  all  to  be  taken  care  of  and 
paid  out  of  the  county  treasury  of 
3aid  county  at  the  time  and  in  the 
manner  that  the  county  court  may  direct . " 

We  believe  that  it  may  reasonably  be  inferred  from  the 
foregoing  statute  that  the  office  or  office  space  which  the 
county  must  provide  must  be  adequate  and  adaptable  to  the 
purposes  of  the  officer  for  whom  It  is  provided.  However, 
it  Is  the  county  court  which  initially  determines  such 
questions  of  adequacy  and  suitability.  As  was  said  in 
Buchanan  v.  Ralls  County,  (1920)  283  Mo.  10,  222  S.W.  1002, 
1004,  wherein  the  suitability  of  office  space  provided  to 
a county  treasurer  was  In  issue,  "*  * * whether  or  not 
such  room  was  a reasonably  suitable  room  for  respondent's 
use,  under  the  circumstances,  becomes  a question  of  fact, 
unless,  in  the  light  of  the  evidence,  the  impracticability 
or  unsul tableness  of  such  an  arrangement  is  so  obvious 
that  the  minds  of  reasonable  men  co  ild  not  honestly  differ 
about  it."  It  cannot  be  said  from  the  fact3  recited  in  the 
above  quoted  letter  that  the  space  tendered  to  the  surveyor 
is  so  grossly  unsuitable  that  reasonable  minds  could  not 
differ  as  to  this  conclusion. 

Inherent  in  the  county  court's  offer  of  office  space 
In  the  Instant  case  Is  its  determination  that  the  tendered 
space  is  adequate  for  the  purposes  of  the  surveyor.  In 
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Bradford  v.  Phelps  County  (Mo.  Sup.  1948)  210  S.W.2d  996, 
1001,  our  Supreme  Court  displayed  its  unwillingness  to 
overturn  a decision  of  a county  court  in  the  following 
words : 


"It  seems  the  county  court's  exercise 
of  its  discretion  In  the  performance 
of  Its  statutory  and  discretionary 
duty  should  not  be  Interfered  with, 
vacated  or  set  aside,  except  in  a case 
where  it  is  clear  the  county  court  in 
acting  abused  or  arbitrarily  exercised 
Its  discretion  (or,  if  such  were  the 
charge,  acted  fraudulently  or  corruptly)." 

Accordingly,  this  office  will  not  undertake,  in  the 
circumstances  of  this  situation,  to  determine  that  the 
county  court  erred  in  finding  that  the  offered  3pace  is 
adequate.  Therefore,  we  conclude  that  the  surveyor  must 
accept  the  space  made  available  to  him  by  the  court  or 
make  his  own  arrangements  for  office  space  at  his  own  expense. 

The  clear  mandate  of  Section  49.510,  supra,  requires 
that  the  county  provide  the  surveyor  with  necessary  equipment 
and  supplies  for  the  performance  of  his  duties.  The  particu- 
lar items  which  would  fall  within  this  area  may  properly  be 
determined  by  the  county  court  with  the  advice  of  the  surveyor. 

It  should  be  noted  that  several  of  the  items  mentioned 
in  the  request  obviously  could  not  be  argued  to  fall  within 
the  items  enumerated  by  Section  49.510.  For  example,  the 
request  mentions  concrete  monuments  which  would  apparently 
be  used  as  comer  markers.  Reference  to  Section  60.310,  RSMo 
1959#  indicates  that  the  perpetuation  of  comers  is  to  be 
accomplished  by  reference  to  trees,  "and  when  there  are  no 
trees  within  a reasonable  distance,  the  surveyor  shall  per- 
petuate his  comer  by  erecting  mounds;  and  when  practicable, 
he  shall  require  the  person  having  the  survey  made  to  furnish 
suitable  stones,  and  at  each  and  every  comer  made  and 
established  a stone  shall  be  permanently  placed  In  the 
ground,  and  in  such  cases  it  shall  not  be  necessary  to 
erect  mounds."  Therefore,  although  stone  markers  may  be  used 
at  the  expense  of  the  person  requesting  the  survey,  the 
alternative  to  such  type  of  marker  is  a mound  constructed 
by  the  surveyor. 
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The  request  also  inquires  as  to  whether  the  county 
court  would  be  obliged  to  provide  a truck  in  xvhich  the 
surveyor  would  ride  to  his  work  with  his  equipment. 
Reference  to  Section  60.110,  RSMo  1959*  reveals  that  the 
surveyor  is  entitled  to  eight  cents  "For  traveling  to 
the  place  of  survey  and  returning,  for  every  mile."  We 
believe  this  is  indicative  of  a legislative  intent  in- 
consistent with  the  suggestion  that  the  surveyor  is  en- 
titled, as  a matter  of  right,  to  be  furnished  with  a 
vehicle . 


Conclusion 


It  is  therefore  the  opinion  of  this  office  that  a 
county  court  of  a county  of  the  third  class  is  required 
to  furnish  the  surveyor  of  that  county  with  an  office  or 
office  space  suitable  to  the  functions  of  the  surveyor. 
However,  it  is  the  county  court,  and  not  the  surveyor, 
who  determines  the  adequacy  of  the  office  provided.  The 
county  court  is  also  required  by  Section  49.510,  R.S.  Mo. 
1959>  to  provide  supplies  necessary  to  the  operation  of 
the  office  consistent  with  the  provisions  of  Chapter  60, 
RSMo  1959. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Albert  J.  Stephan,  Jr. 

Very  truly  yours. 


AJS:im/df 


THOMAS  F.  EAGLETON 

Attorney  General 


COURTS: 


Judge  of  police  court  of  a fourth  class  city 
JUDGES:  must  hear  case  arising  out  of  occurrence 

RULE  OF  NECESSITY:  which  he  witnessed  where  no  provision  made 

for  substitute  Judge. 


October  22,  19^3 


OPINION  NO.  103 


Honorable  Don  Burrell 
Prosecuting  Attorney 
Greene  County 
Springfield , Missouri 

Dear  Sir: 

We  have  your  request  for  an  opinion  of  this  office  as 
follows: 
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"One  of  my  Magistrate  Judges  for  Greene 
County  has  asked  for  my  opinion  in  re- 
gard to  the  Interpretation  of  Seotion 
98.500  RSMo  59.  It  deals  with  the  office 
of  the  Police  Judge  in  the  cities  of  the 
fourth  class. 


"The  facts  are  as  follows:  A councilman 
is  charged  with  fighting  in  the  street 
with  the  Mayor.  The  Mayor  entered  a plea 
of  guilty  and  paid  a fine  for  fighting  in 
the  street.  The  councilman  refused  to 
pay  a fine,  and  the  City  of  Ash  Grove 
oharged  the  councilman  with  fighting  in 
the  street.  The  Police  Judge  disqualified 
himself  because  he  was  a witness  in  the 
case.  All  councilman  have  disqualified 
themselves  as  possible  police  judges  in 
the  case  at  a regular  meeting  of  the  City 
Council.  Under  Section  98.500,  the  ques- 
tion is:  Who  would  be  a competent  judge, 
authorized  by  law,  to  hear  this  case?11 

Seotion  98.500,  RSMo  1959#  to  whloh  you  refer,  provides 
that  oitles  of  the  fourth  class  may  elect  a police  judge  who 
shall  have  exclusive  jurisdiction  to  hear  and  determine  all 
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offenses  against  the  city  ordinances.  We  note  from  the  Blue 
Book  for  1961-1962  that  the  City  of  Ash  Drove  is  a city  of 
the  fourth  class.  It  appears  from  your  letter  that  the  city 
has  provided  for  the  election  of  a police  Judge.  However, 
it  further  appeal's  that  the  police  Judge  proposes  to  dis- 
qualify himself  from  hearing  the  case  in  question  because  he 
witnessed  the  occurrence  out  of  which  it  arises. 

Section  98.5OO  also  provides  that: 

w * * • in  case  of  the  absence,  sickness, 
or  disability  in  anywise  of  such  police 
Judge,  or  in  case  of  vacancy  in  such  office, 
the  mayor  shall  perform  all  such  duties 
until  the  disability  is  removed  or  the 
vacancy  is  filled." 

Obviously  this  provision  cannot  be  applied  in  the  present 
case  Inasmuch  as  the  mayor  was  a party  to  the  affray  out  of 
which  the  case  arises. 

It  is  therefore  necessary  to  discover  some  authority  of 
law  for  a Judge  other  than  the  regularly  elected  police  Judge 
to  hear  a case  involving  violation  of  a municipal  ordinance. 
In  so  doing,  it  is  necessary  to  keep  in  mind  the  basic  prin- 
ciple that  the  right  to  a change  in  judge  is  a creature  of 
statute  and  does  not  exist  in  the  absence  of  such  authority. 
Erhart  v.  Todd,  Ho.,  325  SW2d  750;  Browder  v.  Killa,  No.  App., 
296  SW2d  502;  Sherwood  v.  Steel,  Mo.  App.,  2S3  SW  798. 

We  find  no  statutes  which  provide  for  a substitute  Judge 
to  hear  a case  arising  out  of  the  violation  of  an  ordinance 
of  a fourth  class  city.  However,  Supreme  Court  Rule  37.01, 
which  relates  to  the  disqualification  of  Judges  in  municipal 
courts,  does  purport  to  deal  with  the  situation.  This  rule 
is  as  follows: 

"Whenever  a Judge  is  disqualified,  said 
judge  shall  forthwith  make  an  order 
transferring  and  removing  the  case  to 
another  judge  authorized  by  law  to  hear 
such  case." 
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While  the  rule  authorizes  the  transfer  of  the  case  to 
another  Judge  authorized  by  law  to  hear  such  case,  it  does 
not  specify  the  Judge  who  is  so  authorized.  We  must  there- 
fore determine  whether  any  provision  of  law  vests  in  either 
the  circuit  or  magistrate  Judge,  or  a municipal  Judge, 
Jurisdiction  over  the  subject  matter,  i.e.,  the  violation 
of  a municipal  ordinance  of  this  particular  city. 

Section  482.090,  RSMo  1939*  sets  out  the  Jurisdiction 
of  magistrate  Judges.  Without  going  into  detail,  it  can  be 
seen  that  the  magistrate  is  limited  to  Jurisdiction  over 
certain  matters,  not  including  municipal  ordinance  violations. 

By  the  same  token.  Section  478.070,  RSMo  1959*  which 
deals  with  the  Jurisdiction  of  circuit  courts,  does  not  grant 
original  Jurisdiction  over  municipal  ordinance  violations  to 
circuit  Judges. 

In  terms  of  Jurisdiction  of  the  subject  matter,  it 
would  appear  that  another  municipal  Judge  would  be  authorized 
by  law  to  hear  suoh  a case.  However,  the  territorial  Juris- 
diction of  an  inferior  court,  such  as  the  police  court  of  a 
municipality,  is  limited  to  the  boundaries  of  the  city  in  which 
it  exists.  48  C.J.S.,  Judges,  Section  59*  Therefore,  since 
the  Judge  of  another  municipal  court  would  not  be  authorized 
by  law  to  hear  the  case  in  question  in  the  first  Instance,  he 
would  have  no  authority  to  hear  such  case  on  a transfer. 

Prom  the  foregoing  it  can  be  seen  that,  although  the 
Supreme  Court  has  provided  for  the  transfer  of  a case  in  a 
municipal  court  in  the  event  of  the  disqualification  of  the 
Judge  of  such  oourt,  the  Court  rule  is  qualified  in  that  the 
Judge  to  whom  the  case  is  so  transferred  must  be  one  author- 
ized by  some  other  provision  to  hear  the  case.  As  we  have 
pointed  out,  there  is  no  authority  at  law  granting  Jurisdic- 
tion over  the  subject  matter  to  the  Judge  of  any  other  court. 
Thus  we  reach  a hiatus  in  the  law. 

In  such  a situation,  the  well-established  ''rule  of 
necessity"  must  be  applied.  A leading  example  of  the  appli- 
cation of  this  rule  is  found  in  Evans  v.  Gore,  253  US  245, 

40  S.Ct.  550,  64  L. Ed.  887.  In  that  case  the  United  States 
Supreme  Court  was  presented  with  a case  involving  the  power 
of  Congress  to  tax  the  salary  of  federal  Judges.  The  Justices 
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had  an  obvious  interest  in  the  outcome  of  the  case  inasmuch 
as  its  resolution  would  determine  whether  their  own  salaries 
were  subject  to  such  taxation.  The  court  pointed  this  out 
but  ruled  that  since  no  other  court  could  render  an  authori- 
tative decision  on  the  issue  it  was  incumbent  upon  the  Supreme 
Court  to  place  aside  any  personal  Interest  and  decide  the  case. 

State  ex  rel.  Mitchell  v.  Sage  Stores  Company,  157  Kan. 
622,  143  P.2d  652,  was  a quo  warranto  action  Instituted  by  the 
Attorney  Oeneral  of  Kansas  to  oust  the  respondent  from  doing 
business  in  the  state  of  Kansas.  Sometime  after  the  institu- 
tion of  the  suit  and  before  it  finally  reached  the  Supreme 
Court  of  Kansas,  the  Attorney  Oeneral,  in  whose  name  the  action 
had  been  filed,  was  appointed  to  the  Supreme  Court  of  Kansas . 
When  the  case  was  heard  it  became  necessary  for  the  former 
Attorney  General  to  participate  in  the  decision,  due  to  an 
equal  division  of  the  other  judges  of  the  court.  On  motion 
for  rehearing  it  was  contended  that  the  former  Attorney  Oeneral 
should  be  disqualified.  In  ruling  that  it  was  proper  for  the 
judge  in  question  to  hear  the  case,  the  Supreme  Court  said 
(l.c.  P.2d  656-657): 

"While  our  previous  cases,  as  the  Instant 
one,  pertain  to  participation  of  justices 
who  were  not  legally  disqualified,  it  is 
well  established  that  actual  disqualifica- 
tion of  a member  of  a court  of  last  resort 
will  not  excuse  such  member  from  performing 
his  official  duty  if  failure  to  do  so  would 
result  in  a denial  of  a litigant's  constitu- 
tional right  to  have  a question  properly 
presented  to  such  court,  adjudicated. 

Barber  County  Com'rs  v.  Lake  State  Bank 
[123  Kan.  10,  13,  254  P.  401];  Aetna  Ins. 

Co.  v.  Travis  (124  Kan.  350,  259  1068]; 

Brinkley  v.  Hassig  [10  Cir.,  83  F.2d  351, 

357]. 

"The  rule  is  based  upon  what  judges  and 
text-writers  frequently  refer  to  as  the 
Doctrine  of  Necessity.  In  the  Barber 
County  Com'rs  case,  we  quoted  the  follow- 
ing statement  from  City  of  Philadelphia 
v.  Fox,  64  Pa.  169,  185,  with  approval: 
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*"The  true  rule  unquestionably  io  that 
wherever  it  becomes  necessary  for  a judge 
to  sit  even  where  he  has  an  interest  - 
where  no  provision  is  made  for  calling 
another  in,  or  where  no  one  else  can  take 
his  place  - It  is  his  duty  to  hear  and 
decide,  however  disagreeable  it  may  be.”1" 

See  also  Kennett  v.  Levine,  150  Wash.  2d  212,  310  P.2d 
2M,  and  cases  cited  therein)  Annotation  39  A.L.R.  1*176. 


CONCLUSION 


Applying  the  rule  of  necessity  to  the  question  which 
you  present,  it  is  our  view  that,  in  the  absence  of  any  other 
judge  authorized  by  law  to  decide  the  case  involved,  the  regu- 
larly elected  police  judge  of  the  City  of  Ash  Grove  should 
hear  and  determine  the  case  despite  the  fact  that  he  witnessed 
the  occurrence  out  of  which  it  arises. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  James  J.  Murphy . 


Yours  very  truly. 


JJMiml 


WMK5  *7~E'a5LET0N 
Attorney  General 


SCHOOLS: 

SCHOOL  DISTRICTS: 

SPECIAL  SCHOOL  DISTRICTS: 
HANDICAPPED  CHILDREN: 

ST.  LOUIS  COUNTY: 
INCAPACITATED  CHILDREN: 


f t 


Q 


A 


Special  scnool  district  for  handicapped 
children  must  provide  instructions  for 
every  child  in  school  district,  either 
by  special  school  classes  or  free 
instruction  course.  Child  may  attend  clas 
part-time  if  superintentdent  ctecBuchild  is 
incapacitated. 


February  15,  1963 


Hon.  Patrick  J.  O'Connor 
State  Representative 
Room  301,  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  O' Connor i 

rfe  have  your  opinion  request  of  February  5,  1963.  which, 
in  essence,  raises  a question  as  to  whether  under  existing  Missouri 
statutes  a handicapped  child  in  Lt.  Louis  County  must  attend  one 
school  the  full  time  that  school  is  in  session,  or  whether  the 
handicapped  child  can  receive  part-time,  specialized  training  in  one 
school  end  regular  training  in  other  schools  or  at  home. 

Secs.  165.740  through  165.780,  RSMo  1959  deal  with  the  Special 
School  District  for  Handicapped  Children  in  St.  Louis  County. 

Before  examining  those  sections,  we  must  consider  Missouri's 
compulsory  school  attendance  law  (Sec.  164.010)  as  well  as  certain 
other  statutes  in  connection  therewith. 

With  a few  limited  exceptions,  it  has  long  been  the  educational 
policy  of  this  state  as  reflected  in  our  laws  (and  the  policy  of  many 
other  states,  for  that  matter)  to  require  children  between  ages  of 
7 and  16  "to  attend  some  day  school,  public,  private,  parochial  or 
parish,  not  less  than  the  entire  time  the  school  which  the  child 
attends  is  in  session."  Sec.  164.010. 

The  school  day  is  defined  by  law  as  "six  hours  occupied  in 
actual  school  work.”  Sec.  163.020. 

In  1954,  Attorney  General  Dalton  ruled  that  the  school  day 
cannot  be  shortened  for  any  particular  pupil  but  that  the  pupil  must 
attend  for  the  full  tine  that  the  school  is  in  session. 
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Further , state  aid  is  computed  on  the  basis  of  "average 
daily  attendance"  as  it  relates  to  the  "total  number  of  days 
attended"  by  the  pupils,  not  parts  or  portions  of  days.  Sec.  161. 

021. 

This,  in  summary,  is  the  generally  applicable  law,  namely, 
full-time,  not  part-time  attendance  at  one  given  school  for  the 
entire  school  day. 

However,  there  are  certain  exceptions  to  this  full-time 
rule.  There  are  exceptions  for  students  who  have  outside  employment 
or  students  who  are  receiving  home  instruction.  Finally,  there  is 
the  exception  which  is  particularly  relevant  to  the  instant  question 
and  we  quote  this  exception  (Sec.  164.010  Q.)  )s 

"A  child  who,  to  the  satisfaction  of  the  superintendent 
of  schools  of  the  district  in  which  he  resides  or 
another  person  authorized  to  act  for  him,  is  determined 
to  be  mentally  or  physically  incapacitated  may  be 
excused  from  attendance  at  school  for  the  full  time 
required,  or  any  part  thereof." 

In  order  for  this  exception  to  apply,  the  superintendent  of 
public  schools  of  the  district  in  which  the  child  resides  must  deter- 
mine that  the  child  has  some  mental  or  physical  incapacity  because 
of  which  the  child  should  be  excused  from  attending  the  school  in 
which  he  is  then  enrolled  for  the  full  time  or  for  such  part  thereof 
as  the  superintendent  shall  specify. 

Now,  then,  we  consider  Secs.  165.740  through  165.780  dealing 
with  the  Special  School  District  for  Handicapped  Children  in  St.  Louis 
County. 


Sec.  165.740  (4)  reads  as  follows t 

"The  special  school  district  shall  provide  free 
instruction,  classes,  school  or  schools,  for  children 
under  the  age  of  twenty-one  years,  resident  within 
the  county,  who  are  physically  or  mentally  handicapped, 
including  the  blind  or  partially  seeing,  the  deaf 
or  hard  of  hearing,  the  crippled,  and  the  mentally 
retarded  or  mentally  deficient,  who  are  capable  of 
instruction  or  training,  and  for  all  other  categories 
of  physic  ally  or  mentally  handicapped  children  which 
are  hereafter  approved  for  special  instruction  by 
the  state  commissioner  of  education." 
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Under  this  statute,  the  classes  and  schools  established  by 
the  special  district  must  be  available  to  all  eligible  resident 
children  of  the  special  district  without  discrimination.  So,  too, 
if  the  special  district  undertakes  to  provide  special  instruction  to 
certain  categories  of  handicapped  children  who  are  not  enrolled 
in  any  class  of  the  special  district,  it  must  provide  such  instruction 
at  reasonable  times  and  places  to  all  eligible  children  in  such 
category  without  discrimination,  and  may  not  refuse  to  provide  such 
instruction  solely  because  the  child  entitled  thereto  is  not  enrolled 
as  a student  in  another  public  school  district. 

There  is  no  prohibition  in  the  Special  School  District  Law 
against  part-time  classes  if  they  should  be  deemed  in  the  best 
interest  of  the  children  and  would  not  involve  a violation  of  the 
compulsory  attendance  law.  Therefore,  if  the  superintendent  of  the 
district  in  which  a child  resides  makes  a determination  of  incapacity 
in  connection  with  Sec.  164.010  (1),  and  if  the  child  is  handicapped 
as  defined  in  Sec.  165.740  (4),  then  the  child  may  apply  for  admission 
to  a special  school,  or  class,  or  course  of  free  instruction.  This 
is  not  to  say  that  the  special  district  must  devise  a special  program 
of  instruction  for  each  child,  but  that  under  the  language  of  Sec. 
165.740  (4),  the  special  school  district  is  obligated  to  do  its 
reasonable  best  to  accomodate  such  child's  needs  consistent  with 
the  resources  and  facilities  of  the  special  school  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Joseph  Hessenfeld. 


Very  truly  yours. 


TB0I(A8  F.  BAGLETON 
Attorney  General 


Opinion  request  No.  113 
answered  by  letter  (Northcutt) 


February  28,  1963 


Honorable  Stephen  H.  Zeilrnann 
Member,  House  of  Representatives 
Osage  County 
House  Post  Office 
Jefferson  City,  Missouri 

Dear  Mr.  Zeilrnann: 


filed 

113 


We  have  received  your  request  for  an  opinion  dated 
February  21,  1963*  which  reads,  in  part,  as  follows: 


Hl.  Does  the  term  of  office  expire 
on  March  1,  or  the  first  Monday  in 
March? 


"2.  Does  the  newly  elected  county 
collector  take  over  his  duties  on 
March  1,  or  the  first  Monday  in  March? 

”3.  What  is  the  final  date  for  the 
present  county  collector  to  cease 
collecting  taxes?" 

In  regard  to  your  first  question  as  to  the  expiration 
of  the  terms  of  county  collectors.  Section  32.013*  RSMo 
1959*  provides  that  the  term  of  office  of  the  county  col- 
lector shall  expire  the  first  Monday  in  March. 

In  answer  to  question  No.  2,  as  to  when  the  newly 
elected  county  collector  assumes  his  duties,  he  also  will 
assume  his  duties  on  the  first  Monday  in  March,  at  which 
time  the  past  county  collector  would  turn  over  to  him  all 
accounts,  records  and  other  items  pertaining  to  the  office. 

In  your  tnird  question  you  ask  what  is  the  final  date 
for  the  present  county  collector  to  cease  collecting  taxes. 
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There  la  no  provision  In  Chapter  52  pertaining  to  county 
collectors  for  them  to  cease  collecting  taxes  at  any 
specific  time,  therefore  it  Is  believed  by  this  office 
that  the  final  date  for  the  collector  to  cease  collecting 
taxes  would  be  at  the  close  of  business  hours  on  the  final 
business  day  previous  to  his  turning  over  the  office  to 
the  newly  elected  and  qualified  county  collector. 

Very  truly  yours. 


THOMAS  F.  KAGLETON 
Attorney  General 
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County  Superintendent 
of  Schools: 

Bai lots : 

Elections : 


An  election  must  he  held  in  Gasconade  County 
on  April  2,  1963  for  the  office  of  County 
Superintendent  of  Schools  and  it  is  the  duty 
of  the  County  Clerk  of  Gasconade  County  to 
cause  sufficient  ballots  to  be  printed  and 
delivered  to  the  various  school  districts  of 
the  county;  and  this  ballot  should  contain  a 
place  for  write-in  votes. 


March  12,  1963 


Opinion  No . 113 


Honorable  Randolph  E.  Puchta, 
Prosecuting  Attorney 
Gasconade  County 
Hermann,  Missouri 

Dear  Mr.  Puchta: 


This  is  in  response  to  your  request  for  an  opinion  dated 


February  25*  1963*  which  reads  in  part  as  follows: 


"1  would  appreciate  an  opinion  concerning  the 
following  problem  confronting  the  County  Clerks 
of  Gasconade  County  in  preparing  for  the  coming 
election  concerning  the  office  of  County  Super- 
intendent of  Schools. 

"All  School  Districts  of  Gasconade  County  have 
been  fully  reorganized  for  more  than  four  years. 

The  office  of  County  Superintendent  of  Schools 
h&a  been  vacant  for  several  years  due  to  the 
policy  of  the  Governor  not  to  fill  vacancies  in 
Counties  where  school  districts  are  completely 
reorganized. 

"The  County  Clerks  in  preparing  the  form  of  Ballots 
for  the  April  Election  and  the  time  for  filing  for 
candidates  for  County  Superintendent  has  expired  and 
no  person  has  filed.  Therefore,  the  problem  remains; 
must  the  ballot  contain  the  title  of  this  officer 
v and  a place  for  write-in  votes  and  if  so  must  a 
person  receiving  a majority  of  write-in  votes  be  recognized 
or  duly  elected  If  such  person  meets  all  qualifications, 
even  though  he  had  not  filed  for  this  office  and  even 
though  no  duties  remain  to  be  performed  by  this 
office  In  Counties  which  are  completely  reorganized." 

In  answering  your  questions  we  first  call  attention  to  Article 
VZII,  Section  2 of  the  1945  Constitution  of  Missouri  which  provides 
that  "All  citizens  of  the  United  States  * • • are  entitled  to  vote 
at  all  elections  by  the  people  * * 
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Section  167.010,  RSMo  1959*  provides  for  the  qualifications  and 
election  of  a county  superintendent  of  schals  and  the  first 
sentence  of  that  section  reads  as  follows  1 

"The  qualified  voters  of  each  and  every  county 
in  this  state  shall  elect  a oounty  superintendent 
of  public  schools  at  the  annual  district  sohool 
meeting  held  on  the  first  Tuesday  In  April,  1943, 
and  every  four  years  thereafter.  * • * 

It  is  evident  from  this  statute  that  there  must  be  an  election 
for  the  office  of  county  superintendent  of  schools  in  Gasconade  County 
on  Tuesday,  April  2,  19&3*  We  are  of  the  opinion  that  the  election 
must  be  held  regardless  of  whether  any  person  has  filed  as  a candidate 
for  the  office  of  oounty  superintendent  of  schools. 

Section  167.020,  RSMo  1969*  prescribes  certain  duties  of  the 
clerk  of  the  county  court  and  sets  forth  the  form  of  the  ballot. 
Pertinent  portions  of  that  section  read  as  follows: 

"i.  * ♦ At  least  ten  days  before  the  annual 
school  meeting  in  any  year  when  a county 
superintendent  of  public  schools  is  to  be 
elected,  the  county  clerk  shall  cause  to  be 
printed  ballots  with  the  names  of  the  candi- 
dates who  have  filed  declarations  of  their 
candidacy  printed  thereon  in  alphabetical 
order,  said  ballots  to  be  substantially  in 
the  following  fora: 

OFFICIAL  BALLOT 

Tuesday,  April  • , .19  • • . 

For  County  Superintendent  of  Publlo  Schools 

(Vote  for  one  by  drawing  a line  through  all  names 
except  the  one  voted  for) 


"2.  The  clerk  of  the  county  court  shall  oause  to 
be  delivered  to  the  president  or  clerk  of  the 
board  of  school  directors  of  the  various  districts 
of  the  oounty  a sufficient  number  of  baH>ts  for 
the  voters  of  the  district  • * The  voting  for 
county  superintendent  shall  be  by  ballot  and  all 
ballots  cast  shall  be  counted  for  the  persons  for 
whom  cast,  and  it  is  hereby  made  the  duty  of  the 
members  of  the  board  of  directors  and  the  chair- 
man and  secretary  of  the  annual  school  meeting  to 
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aee  that  each  ballot  so  cast  la  counted  for  the 
person  receiving  the  same,  * * *.  It  shall  be  the 
duty  of  the  county  clerk,  within  five  days  after 
the  annual  school  meeting,  to  call  to  his  assistance 
two  magistrates  or  two  qualified  voters  of  the  county, * 
and  cast  up  the  vote  and  Issue  a commission  to  the 
person  receiving  the  highest  number  of  votes,*  • *, 

"3.  * * *Any  person,  upon  whom  there  is  Imposed 
an  official  duty  by  this  chapter,  and  who  shall 
violate  any  of  the  provisions  herein,  shall  be 
deemed  guilty  of  a misdemeanor  and,  upon  convict- 
ion thereof,  shall  be  punished  by  a fine  of  not 
less  than  fifty  dollars  nor  more  than  five  hundred 
dollars,  or  by  imprisonment  In  the  county  Jail  not 
less  than  thirty  days  nor  more  than  six  months,  or 
by  both  such  fine  and  imprisonment » M 

Section  I65.330,  HSMo  1959,  deals  with  elections  in  school 
districts  and  makes  similar  provisions  insofar  as  that  section 
relates  to  ohe  election  of  the  county  superintendent  of  schools. 
Section  l65»330  reads  in  part  as  follows* 

"1.  The  qualified  voters  of  such  town,  city  or 
consolidated  school  district  shall  vote  by 
ballot  upon  all  questions  provided  by  law  for 
submission  at  the  annual  school  meetings,  * * * 


M3*  * * * provided,  that  in  any  year  in  which  a 
county - superintendent  of  public  schools  is  to  be 
elected  that  the  qualified  voters  of  such  town, 
city  or  consolidated  district  where  registration 
of  voters  is  required,  must  vote  in  the  ward  or 
precinct  of  which  they  are  residents,  * * ♦." 

Prom  the  quoted  portions  of  these  statutes  it  is  evident  that 
the  voters  of  the  various  districts  are  to  vote  for  the  office  of 
county  superintendent  of  schools  by  ballot.  Section  167*020, 

RSMo  1959,  makes  it  the  duty  of  the  clerk  of  the  county  court  to 
cause  the  ballots  to  be  printed  and  delivered  to  the  various 
districts  of  the  county i 

Vfe  next  deal  with  the  question  of  whether  a place  must  be  pro- 
vided on  the  ballot  for  write-in  votes. 

The  case  of  Turpin  v.  Powers,  270  Mo.  338*  was  an  election 
contest  over  the  office  of  constable.  In  the  concurring  opinion  of 
Graves,  C.  J.,  1.  c.  3^9“ 350,  the  court  saldt 
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* In  the  instant  case  these  38  voters  had 
the -right  to  write  under  the  oaption  'For  Con- 
stables, 4th  District • the  name  of  any  person 
or  persons  that  they  desired  to  cast  their  ballot 
for  at  suoh  election.  This  has  been  consistently 
ruled  since  Bowers  v.  Smith,  111  Ho.  1.  o.  32, 
whereat  we  said  t 

'By  our  Constitution  general  elections  are  held 
at  certain  fixed  dates,  and  the  right  of  suffrage 
is  expressly  secured  to  every  oitiaen  possessing 
the  requisite  qualifications.  The  new  ball>t  law 
cannot  properly  be  construed  to  abridge  the  right 
of  voters  to  name  their  public  servants  at  such 
elections,  or  to  limit  the  range  of  choice  (for 
constitutional  offlses)  to  persons  nominated  in 
the  modes  prescribed  by, it.  Nominations  under 
it  entitled  the  nominees  to  places  upon  the 
official  ballots,  printed  at  public  expense;  but 
the  Missouri  voter  is  still  at  liberty  to  write 
on  his  ballot  other  names  than  those  which  may 
be  printed  there . 1 

M * • * Each  voter  had  the  right  to  vote  for 
himself  for  constable,  if  he  so  desired. 

He  had  the  right  to  write  his  own  name  for  that 
office  under  the  caption  for  that  office,  * • 

Ever  since  the  decision  in  the  case  of  Bowers  v.  Smith, 

111  Ho.  43,  quoted  and  relied  on  in  the  case  of  Turpin  v.  Powers, 
it  has  been  the  recognised  law  in  Missouri  that  a voter  has  the 
right  to  write  on  his  ballot  names  other  than  those  which  may 
be  printed  thereon.  Ve  believe  that  this  principle  is  applicable 
to  an  election  for  the  county  superintendent  of  schools. 

In  accordance  with  these  authorities  we  are  of  the  opinion 
that  the  ballot  prepared  by  the  county  clerk  for  the  election  for 
the  office  of  the  county  superintendent  of  schools  should  contain 
a place  thereon  sufficient  to  enable  the  voters  at  the  election  to 
enter  the  name  of  any  person  under  the  caption  for  that  office  for 
whom  they  desire  to  cast  their  ballot  at  suoh  election. 

Since  we  are  of  the  opinion  that  write-in  votes  are  proper 
in  the  election  for  the  office  of  county  superintendent  of  schools 
it  follows  from  the  portions  of  paragraph  2,  Section  167.020,  RSMo 
1939,  quoted  above,  that  these  votes  should  be  counted  and  that  the 
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county  clerk  must  oast  up  the  vote  and  Issue  a commiaston  to  the 
qualified  person  receiving  the  highest  number  of  votes. 

We  do  not  make  any  ruling  herein  as  to  what  the  result  might 
be  If  the  requirements  of  the  law  were  not  followed  in  the  manner 
we  have  pointed  out,  because  that  might  well  depend  upon  many 
additional  factors  which  would  affect  the  decision  on  the  validity 
of  the  election.  We  are  viewing  this  matter  before  the  ballots  are 
printed  and  before  the  election  la  held  and  we  are  of  the  opinion 
that  the  provisions  of  the  statutes,  as  set  out  In  this  opinion, 
are  mandatory  In  the  sense  that  compliance  with  them  could  be 
enforced  by  a writ  of  mandamus. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  an  election 
must  be  held  In  Gasconade  County  on  April  2,  1963  for  the  office  of 
County  Superintendent  of  Schools  and  that  It  Is  the  duty  of  the 
County  Clerk  of  Gasconade  County  to  cause  sufficient  ballots  to 
be  printed  and  delivered  to  the  various  school  districts  of  the 
county;  and  that  this  ballot  should  contain  a place  for  write-in 
votes. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Wayne  W.  Waldo. 


Yours  very  truly. 


rasms’  r : naam 

Attorney  General 


WWW  tmw-df 


BARBERS:  Section  328.120,  PSMo  1959,  requires  that 

BARBER  COLLEGES:  there  be  one  instructor  directly  super- 

BARBER  SCHOOLS:  vising  the  practical  training  of  not  more 

than  ten  students  in  a barber  school  or 
collage. 


OPINION  NO.  117 


May  3,  1963 


Mr.  Leon  P,  Burton 
Se  era  tary-Traasure  r 
State  Board  of  Barber  Examiners 
131  Capitol  Building 
Jofferaon  City,  Missouri 

Dear  Mr.  Burton: 

This  is  in  response  to  your  recent  request  for  an 
opinion  of  this  office  which  request  reads  in  part  as 
follows: 


"The  State  Board  of  Barber  Examiners 
would  like  to  have  a written  opinion 
from  your  office  in  regard  to  Section 
328.120,  RSMo  1959.  This  Section 
provides  that: 

'2.  There  shall  be  not  less  than 
one  teacher  or  instructor  for  every 
ten  students  in  any  barber  school 
or  college  holding  a permit  under 
this  section, 1 

"Does  this  mean  that  the  instructor  must 
be  on  the  floor  with  the  ten  students 
during  all  school  hours?  The  barber 
college  in  Kansas  City  has  sixty 
students,  so  they  have  the  required 
six  instructors  on  their  payroll.  How- 
ever, one  Instructor  is  in  the  office, 
and  another  one  teaches  at  the  barber 
college  part  time  and  at  the  beauty 
school  part  time.  We  have  been  receiv- 
ing complaints  because  these  instructors 
are  not  on  the  floor  with  the  students 
at  all  times.  I have  talked  with  the 
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instructors,  and  they  think  that  they 
are  operating  according  to  law  by  having 
the  required  number  of  instructors  em- 
ployed even  though  they  are  not  all  with 
the  students." 

In  a subsequent  letter,  you  advised  that  the  phrase 
Mon  the  floor"  as  used  in  your  request  means  "the  time 
which  the  student  spends  in  the  actual  cutting  of  hair  at 
the  barber  chair."  By  way  of  further  explanation,  you 
stated: 


"All  students  receive  one  hour  of  lec- 
tures and  demonstrations  each  day, 
excepting  Saturday,  and  the  remainder 
of  their  time  is  spent  on  the  floor." 

We  note  that  both  Sections  328.080(3)  and  328.120(4), 
RSMo  1959*  manifest  the  legislative  intent  that  a barber 
college  or  school  give  a course  of  at  least  six  months' 
duration  consisting  of  one  thousand  hours  of  study  under 
the  "direct  supervision  of  a licensed  instructor  ..." 

Inasmuch  as  a large  part  of  the  training  Involves 
practical  experience  during  which  students  are  actually 
applying  Instruments  such  as  scissors  and  razors  to  human 
scalps,  faces  and  necks,  we  do  not  believe  that  a literal 
interpretation  of  the  law  would  produce  an  unreasonable 
result  in  this  instance. 

To  hold  otherwise  would  be  to  permit  situations  wholly 
inconsistent  with  the  clear  legislative  Intent.  Under  any 
other  holding,  the  mere  employment  by  the  school  of  licensed 
Instructors,  only  one  of  whom  actually  supervised  the  work  of 
the  students,  would  in  itself  satisfy  the  statutory  require- 
ments; and  sueh  persons  could  be  carried  on  the  books  as 
faculty  members  without  ever  setting  foot  in  the  school. 

Obviously,  if  the  school  mentioned  in  your  request 
employs  only  six  instructors  for  sixty  students,  the  clear 
requirement  of  the  law  is  not  being  fulfilled  when,  during 
the  "on  the  floor"  training,  one  of  the  Instructors  is 
working  in  the  school  office  and  another  is  teaching  in  an 
entirely  different  school. 
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Conclusion 


Therefore,  it  1b  the  opinion  of  this  office  that  while 
the  students  in  a barber  school  or  college  are  engaged  In 
the  practical  portion  of  their  training.  Chapter  32o,  RSMo 
1959*  requires  that  there  be  one  licensed  instructor  present 
and  directly  supervising  the  training  of  not  more  than  ten 
students. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Albert  J.  Stephan,  Jr, 

Very  truly  yours 


mims  r:  anmawr 

Attorney  General 


May  29,  1963 


OPINION  NO.  122 
ANSWERED  BY  LETTER 


Mr.  Orville  C.  Winchell 
Prosecuting  Attorney 
Laclede  County 
Lebanon,  Missouri 

Dear  Mr.  Winchell: 


This  Is  In  answer  to  your  letter  requesting 
an  official  opinion  or  this  office. 

Under  the  provisions  of  Section  473.463  RSMo 
1959  tne  administrator  of  an  estate,  where  there 
are  no  heirs  or  legal  representatives  of  heirs, 
has  authority  ana  it  is  nls  duty  to  sell  all  per- 
sonal and  real  property  of  the  decedent  within  nine 
months  after  Letters  of  Administration  are  granted. 

There  Is  no  reason  to  doubt  the  validity  of 
this  statute  nor  the  authority  and  duty  It  places 
on  the  administrator  of  such  an  estate. 


The  legislature  obviously  intended  by  Its  re- 
ference to  real  property  In  this  section  to  give 
the  administrator  the  power  and  duty  he  had  formerly 
possessed  with  regard  to  personal  property.  Section 
463.040  R0M0  1949. 

We  therefore  see  no  reason  why  the  public  admin- 
istrator of  an  estate,  where  there  are  no  heirs  or 
representatives  ol  heirs  and  wnen  the  administrator 
nas  been  properly  appointed,  should  not  proceed  to 
sell  the  personal  and  real  property  of  such  decedent 
unless  the  court  otherwise  orders. 

Yours  very  truly. 


EOB:  oa 


THOMAS  F.  EAGLETS 

Attorney  General 


INSURANCE: 


Proceedings  of  board  of  directors  of  Shield  Life  and 
Accident  Insurance  Company,  changing  from  stipulated 
premium  life  insurance  company  to  regular  life  insurance 
company  are  in  acceptable  legal  form. 


Opinion  No.  124 


March  8,  1963 


Honorable  Jack  L.  Clay 
Superintendent  of  the  Division 
of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  olrt 

Receipt  is  acknowledged  of  your  letter  of  February  2d,  1963 
transmitting  a record  of  proceedings  of  the  board  of  directors 
of  Shield  Life  and  Accident  Insurance  Company  by  which  this 
stipulated  premium  life  and  accident  Insurance  company  proceeded 
under  Section  377.450  RS Mo  195*9  to  accept  the  pro.i&ionn  of 
Sections  376.010  to  376.670  RSMo  1959  of  Missouri's  regular  Ilfs 
and  accident  insurance  lav. 

Pursuant  to  the  directive  contained  in  section  377.450 
RSMo  1959  a review  of  the  record  of  proceedings  taken  on  January 
16,  1963.  and  certified  on  January  21,  1)03,  has  been  made. 

Such  record  discloses  that  Article  XIX  of  the  Articles  of  Incor- 
poration of  said  company  has  been  amended  to  disclose  an  increase 
in  the  authorised  capital  stock  from  One  Hundred  Thousand  Dol- 
lars ($100,000.00)  consisting  of  One  Hundred  Thousand  (100,000) 
shares  of  the  par  value  of  One  Dollar  ($1.00)  each,  to  One  Hundred 
Fifty  Thousand  (150,000)  shares  of  a par  value  of  One  Dollar 
($1.00)  each,  with  One  Hundred  Thousand  ($100,000.00)  thereof 
having  boon  bona  fids  subscribed  and  actually  paid  up  in  lawful 
money  of  the  United  states.  The  record  of  proceedings  further 
discloses  an  amendment  to  Article  VI  of  the  company's  Articles 
of  Incorporation  so  that  it  will  bo  authorised  to  make  insurance 
on  the  lives  of  Individuals  and  to  provide  for  indemnity  against 
death  or  disability  of  an  insured  occasioned  oy  sickness,  accident, 
eld  age  or  otherwise,  as  provided  in  Sections  376.010  to  376.670 
RSMo  1959* 

Examination  of  the  record  of  proceedings  referred  to  herein 
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discloses  that  the  same  are  In  acceptable  legal  form. 

The  foregoing  opinion  which  la  hereby  approved,  was  pre- 
pared by  my  assistant,  Julian  L.  0* Halley. 

Yours  very  truly. 


Mmre  7.  g*g nror 

Attorney  General 

JIO*  Hi  It 


Opinion  No.  126  Answered  by  letter 
(O'Malley) 


March  21,  1963 


Honorable  Tom  Baker 

Member,  Missouri  House  of  Representatives 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Mr.  Baker: 

This  letter  of  advloe  is  in  answer  to  your  inquiry  directed 
to  the  following  financial  statement  published  by  Pike  Township, 
Stoddard  County,  for  the  fiscal  year  1962: 

"PIKE  TOWNSHIP  FINANCIAL  STATEMENT 


Current  Fund 


Total  Receipts,  1962  — — 

Balance  on  Hand,  Jan.  1,  1962 


Total  Receipts  ft  Balance,  Jan.  1,  1962 

Total  Expenditures  ————————— — — 

Balance  Dec.  31,  1962  ————————— — — 

Road  ft  Bridge  Fund 

Total  Receipts  for  1962  •• — - — — — — — — 

Balance  on  Hand  Jan.  1,  1962  ——————— 

Total  Receipts  and  Balance  for  1962  — — — 


— * 5,373.09 

4,230.11 

— r 9/663 /33 

»—  6,881.42 

-—*2-751775 


Total  Expenditures  - — - — - — 
Balance  on  Hand  Dec.  31,  1962 


29,542.73 

8,178.01 

1777877? 

29,684.60 

' 8,(536.1? 


A.  K.  Abernathy,  Clerk' 


You  have  asked  this  office  to  test  the  legal  sufficiency 
of  the  financial  statement  quoted  above,  and  to  disclose  how 
publication  of  a proper  financial  statement  may  be  compelled. 
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Records  disclose  that  Stoddard  County  is  under  township 
organization  as  authorized  by  Chapter  65  RSMo  1959*  While 
we  do  not  find  In  the  framework  of  Chapter  65  RSMo  1959  any 
directive  to  publish  any  financial  statement.  Section  231. 280 
RSMo  1959*  under  which  the  above  quoted  financial  statement  1b 
obviously  published,  Is  here  quoted  In  full: 


"The  township  board  of  directors  In  all 
counties  under  township  organization  shall 
keep,  or  cause  to  be  kept,  a full,  true  and 
correct  record  of  all  moneys  received  and 
disbursed  on  account  of  roads  and  bridges 
and  all  other  receipts  and  disbursements  of 
every  nature  In  such  township,  showing  In 
detail  from  whom  and  on  what  account  such 
money  was  received,  and  to  whom  and  for 
what  purpose  disbursed,  together  with  a com- 
plete Invent ory  of  all  tools,  road  machinery 
and  other  property  belonging  to  the  township, 
together  with  such  other  Information  as  to 
the  condition  of  roads  and  bridges  and  the 
needs  of  same  as  may  be  deemed  of  value,  and 
within  thirty  days  after  the  end  of  the 
fiscal  year  of  said  township  board  of  directors, 
which  fiscal  year  shall  begin  and  end  on  the 
same  date  as  the  fiscal  year  of  the  county 
In  which  such  township  Is  located,  shall  cause 
to  be  published  an  Itemized  statement  of  such 
receipts  and  expenditures.  Inventory  of  tools, 
machinery  and  other  property  in  some  newspaper 
published  In  such  township,  and  if  there  be  no 
newspaper  published  In  the  township,  then  such 
publication  may  be  made  in  any  newspaper  of 
general  circulation  within  such  township  pub- 
lished In  the  county.  Such  statement  shalll' 
be  made  by  the  township  blerk  under  the  dir- 
ection of  the  township  board,  and  shall  be 
worn  to  by  such  clerk,  and  It  shall  be  the 
duty  of  the  township  clerk  within  thirty  days  after 
the  end  of  the  fiscal  year  said  township  board 
to  file  one  copy  each  of  such  detailed  statement 
with  the  chief  engineer  of  the  Missouri  state 
highway  commission  at  Jefferson  City,  and  with  the 
county  clerk  of  such  county,  and  county  clerk  shall 
lay  the  same  before  the  county  court  at  Its  regular 
meeting.  " 
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Section  231.290,  RSMo  1959  provides: 

"For  the  purpose  of  carrying  out  the  pro- 
visions of  section  231.260,  it  shall  be 
the  duty  of  the  county  clerk  in  counties 
having  township  organization  to  prepare, 
at  the  expense  of  the  county,  forms  for 
the  publication  of  the  detailed  statement 
of  the  township's  receipts  and  disburse- 
ments, on  or  before  the  twentieth  day  of 
February  of  each  year,  and  submit  the  same 
to  the  township  clerk  of  each  township, 
together  with  any  other  Information  he  may 
deem  necessary  and  the  county  clerk  shall 
require  each  township  board  to  make  such 
publication  according  to  the  form  submitted, 
and  also  require  a certified  copy  of  such 
statement  to  be  filed  in  his  office  an  or 
before  the  twentieth  day  of  March  of  each  year. n 

Section  231.290  RSMo  1959*  quoted  supra,  has  remained  un- 
changed since  being  placed  in  Lavs  of  Missouri,  1917*  page  561, 
Section  22.  Section  231.280  RSMo  1959*  quoted  supra,  has  had 
only  one  change  in  its  language  since  it  was  placed  in  Laws  of 
Missouri,  1917*  page  561,  Section  21,  such  minor  changes  occur- 
ring in  the  repeal  and  z*eenactment  of  the  section  in  1945 
(Laws  of  Missouri,  1945*  page  1493).  The  two  minor  changes 
made  in  1945  to  what  is  now  Section  231.280  RSMo  1959  provided 
for  timing  the  required  peport  to  the  fiscal  year  of  the 
township,  and  for  furnishing  a copy  of  suoh  report  to  the  Mis- 
souri State  Highway  Commission. 

Section  231.280  RSMo  1959  uses  the  following  language 
when  disclosing  how  detailed  the  required  financial  statement 
must  be: 


,!The  township  board  of  directors  in  all 
counties  under  township  organization  shall 


keep,  or  cause  to  be  kept, 
correct  record  of  all  mone: 

iftounfc.  o?~~ 


full,  true  and 

_ jys  received  and 

dlaft.urapd  on  account  of  .^oads  ..and,  b.rlfe.3 
and  all  other  receipts  and  dlabur semen tg of 
every  nature  "in  such  townaKip,  showing  in 
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detall  from  whom  and  on  what  account  such 
money  was  received,  and  to  whom  and  for  what 
purpose  disbursed,  to?cether  witii  a complete 
Inventory  of  all  tools,  road  machinery 


d other  property  belonging  to  the  township, 
ther  with  such  other  Information  as  to 


ogether 

the  condition  of  roads  and  bridges  and  the  needs 
of  same  as nay  be  deemed  of  value,  and  * * * 
shall  cause  to  be  published  an  itemised  state- 


Lp,  and  if  there  be  no  newspaper  published 
in  the  township,  then  such  publication  may  be 
made  in  any  newspaper  of  general  circulation 
within  such  township  published  in  the  county. 
* * *"  (Underscoring  supplied) 


The  Pike  Township  financial  statement  for  1962  incorporated 
in  the  forepart  of  this  opinion  does  not  on  its  face  disclose 
a colorable  attempt  at  compliance  with  Section  231. 280  RSMo 
1959*  and  must  be  construed  to  be  legally  insufficient. 


Under  the  provisions  of  Section  231.290  RSMo  1959*  quoted 
supra,  it  is  the  duty  of  the  county  clerk  in  a county  under 
township  organization  to  prepare  forms  for  the  publication  of 
the  detailed  statement  required  by  Section  231.280  RSMo  1959. 
Section  231.330  RSMO  1959  prescribes  penalties  for  willful 
failure  to  comply  with  Sections  231.150  to  231.330  RSMo  1959* 
and  reads  as  follows: 


"Any  official  or  other  person  who  shall  will- 
fully fall  to  comply  with  any  of  the  provisions 
of  sections  231.150  to  231.330*  and  any  person 
who  shall  willfully  violate  any  of  the  provi- 
sions thereof,  shall  be  deemed  guilty  of  a mis- 
demeanor, and  where  no  other  or  different 
punishment  is  provided,  shall  be  punished  by 
a fine  of  not  less  than  five  dollars  nor  more 
than  five  hundred  dollars." 


Any  willful  failure  to  comply  with  the  directives  found 
in  Sections  231.280  and  231.290  RSMo  1959  will  Justify  initiation 
of  criminal  proceedings  against  those  officials  responsible 
for  not  complying  with  such  statutes,  and  such  evidence  should 
be  made  available  to  the  Prosecuting  Attorney  of  Stoddard  County. 
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An  additional  copy  of  this  letter  Is  being  attached  In 
order  that  you  may  make  the  same  available  to  your  constituent 
who  wrote  to  you  In  regard  to  this  matter.  The  enclosures  of 
your  letter  of  March  5,  19*>3*  are  enclosed. 

Yours  very  truly. 


m mas  t.  mi&m 

Attorney  General 


Enel. 

JLO*M:lt 


OPINION  REQUEST  NO.  127-63 
answered  by  letter  (Bushmann) 


March  13,  19$3 


Honorable  George  H.  Pace 
Representative,  Marlon  County, 

House  Post  Office 
Jefferson  City,  Missouri 

Dear  Representative  Pacet 

This  Is  In  answer  to  your  letter  dated  March  6,  1963 
wherein  you  request  an  official  opinion  from  this  office.  In 
your  letter  you  ask  the  question  as  to  whether  the  Department 
of  Revenue  has  any  authority  to  reject  motor  fuel  tax  refund 
claims  submitted  by  non -highway  users. 

As  a general  statement  of  law  there  Is  a public  policy 
against  refunds  for  taxes.  IBM  va.  State  Tax  Commission.  Mo. 
Sup.,  362  SW  2d  635.  In  the  iDM  opinion  the  Supreme  Court  of 
Missouri  stated  what  they  believe  to  be  a "rather  firmly  fixed 
rule”  by  citing  51  Am.  Jur.,  Taxation.  Sec.  H67,  p.  1005,  "On 
grounds  of  public  policy,  the  law  discourages  suits  for  the 
purpose  of  recovering  back  taxes  alleged  to  be  illegally  levied 
and  collected ." 

Since  refunds  are  not  favored.  It  is  the  opinion  of  this 
office  that  any  taxpayer  seeking  a refund  of  motor  fuel  tax 
carries  the  burden  of  proving  that  he  Is  entitled  to  such  a 
claim.  This  position  is  substantiated  by  the  language  found  in 
Section  142.230,  RSMo  1959,  where  it  states  that  *A11  motor 
fuels  distributed  or  sold  in  this  state  by  any  person  shall  be 
presumed  to  have  been  sold  for  use  In  propelling  motor  vehicles 
upon  the  public  highways  of  this  state." 

This  same  statute  goes  on  to  provide  the  exact  manner  and 
procedure  to  be  followed  by  those  non-highway  users  seeking  re- 
funds. The  refund  claim  must  be  in  the  form  of  an  affidavit, 
stating  the  purpose  for  which  the  fuel  was  used.  The  affidavit 
must  be  supported  by  the  original  sales  slip  or  invoice  covering 
the  purchase  of  the  fuel.  The  forms  upon  which  the  claims  are 
to  be  made  are  prescribed  by  the  Collector  of  Revenue. 
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Sub-section  5 of  this  statute  states  that  no  claim  for  re- 
fund of  motor  fuel  Is  to  be  allowed  unless  "♦  * * the  supporting 
original  Invoice  or  sales  slip  Indicates  on  Its  face  that  the 
purchaser  at  the  time  of  purchase  declared  to  the  'seller  • • *" 
that  the  fuel  was  not  Intended  to  be  used  for  propelling  motor 
vehicles  on  public  highways.  The  sales  slip  must  also  Indicate 
that  at  the  time  of  purchase  the  seller  was  notified  of  the 
purchaser's  Intention  to  later  claim  a refund  for  the  tax  paid. 

This  office  places  particular  emphasis  upon  Sub-section  6 
of  this  statute  wherein  It  provides  that  upon  receipt  of  the 
affidavit  and  Invoice  or  sales  slip  "the  Collector  of  Revenue, 
upon  approving  the  same,  shall  cause  the  amount  of  the  tax  that 
such  claimant  paid  to  be  refunded  • • 

Since  Section  142.230,  supra,  spells  out  In  considerable 
detail  the  steps  to  be  followed  by  the  claimant  and  since  there 
is  direct  statutory  authority  authorizing  the  Collector  of  Revenue 
to  prescribe  the  affidavit  forms  and  to  approve  them  as  well  as 
the  Invoice  and  sales  slips.  It  is  our  opinion  that  the  Collector 
of  Revenue  thus  has  the  discretionary  authority  of  rejecting  re- 
fund claims  when  they  patently  show  an  error.  In  exeroising  his 
discretion  the  Collector  of  Revenue  is  merely  guarding  against 
abuses  of  the  refund  privilege.  To  deny  the  Collector  any 
discretionary  authority  and  to  make  his  duties  in  this  regard 
merely  ministerial  would  create  a situation  inconsistent  with 
the  claimant' 8 burden  of  proving  his  refund.  Of  course,  the 
Collector  cannot  under  any  circumstances  exercise  his  discretion 
in  an  arbitrary  and  unreasonable  manner. 


Yours  very  truly. 


TH0MJG3  F ."  BRjnWHT” 
Attorney  General 
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Opinion  Request  No.  128  Answered  by  Letter  (Mansur) 


Honorable  Frank  Conley 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr.  Conley: 

This  Is  In  reference  to  your  request  of  this  office  as  to 
whether  It  Is  mandatory  upon  a probate  judge  to  permit  inspec- 
tion of  court  records  concerning  the  mentally  111.  You  enclosed 
a copy  of  a letter  you  received  from  Judge  Lang,  Probate  Judge, 
Boone  County,  Missouri,  In  which  he  states  that  In  recent  years 
the  court  has  been  required  by  law  to  keep  Its  records  of 
mentally  111  cases  In  a book  separate  from  other  records  and 
for  a period  of  two  years  Inspection  was  restricted. 

Under  Article  V,  Section  17  of  the  Constitution  of  Missouri, 
1945*  the  probate  court  Is  a court  of  record.  Implementing 
this  Is  Section  476.010,  RSMo  1959#  which  states  that  probate 
courts  shall  be  courts  of  record  and  shall  keep  Just  and  faithful 
records  of  their  proceedings.  Section  476.040,  RSMo  1959# 
provides  that  full  entries  of  the  orders  and  proceedings  of  all 
courts  of  record  of  each  day  be  read  In  open  court  on  the 
morning  of  the  succeeding  day.  Section  476.170,  RSMo  1959# 
requires  the  sitting  of  every  court  shall  be  public  and  every 
person  may  freely  attend  the  same. 

It  Is  our  view  that  under  these  statutory  provisions, 
proceedings  of  the  probate  court  have  to  be  open  to  the  public 
and  their  records  are  public  records. 

The  question  now  arises  whether  there  Is  any  statute  that 
exempts  proceedings  concerning  the  mentally  111  from  these 
general  statutory  provisions. 
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In  Houae  Bill  355,  enacted  by  the  Legislature  In  1953* 

Laws  of  Missouri  1953#  page  647,  Section  9#  provision  was  made 
for  the  exclusion  of  all  persons  from  the  hearings  concerning 
the  mentally  111  In  the  probate  court  exoept  those  whan  the 
court  determined  had  a legitimate  Interest  In  the  proceedings. 
Section  23  of  the  said  act  required  all  applications,  records 
and  reports  concerning  the  proceedings  to  be  kept  confidential 
unless  the  court  determined  It  would  be  contrary  to  public 
Interest.  Apparently  these  must  be  the  statutory  provisions 
which  Judge  Lang  referred  to  In  his  letter. 

Sections  9 and  23  of  House  Bill  355  are  cited  as  Section 
202.807  and  202.853  In  Mo.  Cum.  Supp.  1955*  These  sections 
were  repealed  by  the  Legislature  In  1957#  Laws  of  Missouri 
1957#  page  672,  and  Section  202.807  was  re-enacted  with  the 
secrecy  provision  omitted.  At  the  present  time,  there  Is  no 
statutory  provision  requiring  a hearing  In  the  probate  oourt 
concerning  a mentally  111  patient  to  be  conducted  In  secrecy 
or  that  the  records  concerning  the  same  be  kept  confidential. 

The  fact  that  the  Legislature  repealed  the  provisions  of  the 
statute  providing  for  secrecy  of  the  hearing  and  for  the  records 
to  be  kept  confidential,  indicates  that  the  Legislature  dis- 
approved of  such  procedure. 

We  are  enclosing  herewith  a rather  exhaustive  opinion 
issued  by  this  office  on  February  5,  1963,  to  Honorable  Lolcen 
0.  Boyd,  Prosecuting  Attorney,  Worth  County,  Grant  City, 
Missouri,  construing  Section  109. 180  and  109.190,  Mo.  Cum.  Supp. 
1961,  concerning  inspection  of  public  records. 

It  Is  onr  view  that  probate  court  records  of  all  pro- 
ceedings concerning  the  mentally  ill  are  open  to  public  inspec- 
tion. 

Yours  very  truly. 


mMAS  T.  EKRXm 

Attorney  General 

MMilt 

Enclosure 


COUNTIES: 
COLLECTORS: 
COMPENSATION: 
STATUTES : 


At  no  time  during  the  terra  of  office  of  the 
county  collectors  within  the  classification 
of  Subdivision  (14),  Section  52.260,  which 
collectors  took  office  in  March,  1959*  for 
a four  year  term,  were  such  collectors 
obliged  to  deduct  from  their  commissions 
expenditures  for  office  space,  office  equip- 
ment or  supplies. 


July  29,  1963 


Honorable  Haskell  Holman 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Holman: 


OPINION  NO.  137 


This  is  in  response  to  your  recent  request  for  an 
opinion  of  this  office  which  request  reads  as  follows: 

"A  problem  has  arisen  in  connection 
with  the  auditing  of  records  of  cer- 
tain county  collectors  in  third  class 
counties,  and  I present  the  problem 
herewith  for  your  consideration  and 
opinion: 

"The  collectors  with  whom  we  are  con- 
cerned are  those  in  the  classification 
of  subdivision  (14),  Section  52.260, 
who  took  office  on  the  first  Monday  in 
March,  1959  or  for  any  term  or  terms 
prior  to  the  one  beginning  in  1959*  At 
the  time  such  collectors  took  office, 
their  compensation  was  set  by  subdi- 
vision (14),  Section  52.260,  RSMo.  1949, 
which  provided  in  part: 

"*The  said  collector  shall  pay  all 
salaries  and  other  expenses  of  his 
office  and  all  other  costs  of  collect- 
ing the  respective  revenues;  * * *• 

"In  1959#  the  70th  General  Assembly 
amended  Section  52.260  so  as  to  delete  the 
requirement  set  out  above.  The  new  form 
of  Section  52.260  took  effect  after  the 
commencement  of  the  terms  of  the  collectors 
with  whom  we  are  concerned.  The  require- 
ment that  such  collectors  pay  deputy  and 
clerical  hire  was  retained  in  Section 
52.280  which  has  been  in  effect  throughout. 
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"At  all  times  relevant  to  this 
inquiry.  Section  49.510  has  been 
in  effect  in  its  present  form  which 
provides! 

"'It  shall  be  the  duty  of  the 
county  to  provide  offices  or 
space  where  the  officers  of  the 
county  may  properly  carry  on  and 
perform  the  duties  and  functions 
of  their  respective  offices. 

Said  county  shall  maintain,  furnish 
and  equip  said  offices  and  provide 
them  with  the  necessary  stationery, 
supplies,  equipment,  appliances  and 
furniture,  all  to  be  taken  care  of 
and  paid  out  of  the  county  treasury 
of  said  county  at  the  time  and  in 
the  manner  that  the  county  court 
may  direct. ' 

"The  question  which  arises  from  this 
situation  is  whether  these  collectors 
were,  at  any  time  within  the  period  in 
question,  liable  for  the  payment  of 
costs  of  the  supplies  and  furnishings 
enume rated  in  Section  49.510  by  reason 
of  the  above  quoted  provision  of  Section 
52.260,  RSMo.  1949*  which  required  such 
a collector  to  pay  'all  salaries  and 
other  expenses  of  his  office  and  all 
other  costs  of  collecting  the  respective 
revenues j * * ** 

% tm  A 

"If  it  is  your  opinion  that  prior  to  the 
effective  date  of  the  present  Section 
52.260,  RSMo.  1959#  such  collectors  were 
obligated  to  pay  for  the  furnishings  and 
supplies  enumerated  in  Section  49.510  and 
that  they  were  relieved  of  this  obligation 
by  the  amendment  of  this  section  which 
occurred  after  they  took  office  in  1959* 
then  I would  request  your  further  opinion 
as  to  whether  the  release  of  these  ool- 
lectors  from  such  obligation  would  amount 
to  an  Increase  in  compensation  'during  the 
term  of  office'  as  prohibited  by  Section 
13.  Article  VII,  Constitution  of  Missouri, 
1945." 
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At  the  outset*  we  should  reiterate  the  principle  that 
where  an  officer's  compensation  is  fixed  by  statutory 
formula  and  that  formula  Is  later  changed  so  as  to  Increase 
his  compensation*  the  formula  In  effect  at  the  commencement 
of  his  tens  continues  to  determine  his  compensation  through- 
out his  term  of  office.  This  was  discussed  In  opinions  of 
this  office  Issued  to  Mrs.  Q.  B.  Stewart  on  January  26*  1961* 
and  to  Honorable  Milton  Carpenter  on  December  30*  1939* 
copies  of  which  opinions  are  attached  herewith. 

Therefore*  we  are  Initially  concerned  with  the  method 
of  determining  compensation  of  county  collectors  In  effeot 
on  the  day  the  collectors  Involved  here  took  office.  On 
that  date*  the  relevant  portions  of  Section  52.260  provided 
that  the  collector  would  receive  certain  commissions  of  the 
various  types  of  revenue  collected*  required  the  collector 
to  "pay  all  salaries  and  other  expenses  of  his  office  and 
all  other  costs  of  collecting  the  respective  revenues! 

. . and  limited  such  collectors  to  a maximum  compensa- 
tion of  ten  thousand  dollars  per  year. 

As  pointed  out  In  your  letter*  the  requirement  that 
such  a collector  "pay  • . • other  expenses  of  his  office 
and  all  other  costs  of  collecting  the  respective  revenues" 
was  removed  by  the  70th  General  Assembly.  Senate  Bill  62* 
Laws  1959*  Parenthetically*  we  might  also  note  that  the 
1959  revision  omitted  the  ten  thousand  dollar  limitation 
on  annual  salary.  The  date  on  which  the  form  of  Section 
52.260*  thus  revised*  became  law  was  August  29*  1959.  Laws 
1959*  page  14a.  The  ten  thousand  dollar  salary  limitation 
as  well  as  a requirement  that  "expenses  of  his  office  and 
other  costs  of  collecting  the  revenue"  would  be  chargeable 
against  his  commissions*  was  re-enacted  by  the  71st  General 
Assembly  and  took  effect  on  October  13*  1961.  Senate  Bill 
214,  Laws  1961,  pp.  287,  687. 

Prior  to  the  1959  revision  of  Seotion  52.260*  and 
subsequent  to  the  I96I  amendment  of  Seotion  52.270*  there 
was  an  apparent  conflict  between  those  sections  and  the  pro- 
visions of  Section  49.510  relating  to  office  supplies  and 
rental  of  office  space.  The  form  of  Section  52.260  in  effect 
when  these  collectors  took  office  required  the  collectors 
to  pay  "all"  expenses  of  their  offices.  Standing  alone* 
this  provision  would  seem  to  cover  everything  mentioned  In 
Seotion  49.510*  for  "stationery*  supplies*  equipment* 
appliances  and  furniture"  are  certainly  necessary  "expenses" 
of  any  office  and  a prerequisite  to  the  functioning  of  a 
county  collector's  office. 
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However,  It  is  a well  accepted  principle  of  statutory 
construction  that  where  two  statutes  purport  to  regulate 
the  same  subject  matter,  they  will  be  read  In  harmony  when 
possible.  As  our  Supreme  Court  said  In  State  v.  Ludwig 
(1959)*  322  S.W.2d  841,  849* 

* #the  test  of  repeal  of  statutes 
by  Implication  Is  repugnancy*  * Repeals 
by  Implication  are  not  favored— in  order 
for  a latter  statute  to  operate  as  a 
repeal  by  implication  of  an  earlier 
one,  there  must  be  such  manifest  and 
total  repugnance  that  the  two  cannot 
stand;  where  two  acts  are  seemingly 
repugnant,  they  must.  If  possible, 
be  so  construed  that  the  latter  may 
not  operate  as  a repeal  of  the  earlier 
one  by  implication;  if  they  are  not 
irreconcilably  inconsistent,  both 
must  stand. 1 State  ex  rel.  and  to  Use 
of  Oeo.  B.  Peck  Co.  v.  Brown,  340  Mo. 

1189,  1193*  105  S.W.2d  909*  911.  One 
of  these  statutes  dealing  with  the  rate 
of  ocrnmissions  and  the  other  limiting 
the  amount  of  commissions  an  ex-officio 
collector  may  retain  are  obviously  not 
repugnant  or  so  in  conflict  that  both 
may  not  operate.  As  previously  indicated, 
the  statutes  concern  the  same  general 
subject,  they  are  related,  they  modify 
one  another  but  may  and,  if  possible, 
should  be  construed  together  (State  ex 
rel.  Buchanan  County  v.  Fulks,  296  Mo. 

614,  247  S.W.  129),  one  prescribing  the 
rate  and  the  other  limiting  the  commis- 
sions to  be  retained  by  an  ex-officio 
collector.  The  ststutes,  therefore,  are 
not  in  irreconcilable  conflict  so  that 
the  re-enactment  of  section  54.320  in 
1951  may  be  said  to  have  impliedly 
repealed  section  52.270.  # * *” 

We  do  not  believe  that  the  apparent  conflict  between 
Sections  49.510  and  52.260  is  such  as  to  render  impossible 
their  having  simultaneous  effect  upon  the  collectors  with 
whom  we  are  concerned.  A strong  argument  may,  of  course, 
be  made  that  the  use  of  the  universal  "all"  in  Section 
52.260  prohibits  the  application  of  any  statute  which  places 
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the  obligation  to  pay  for  service s or  supplies  used  by 
collectors  anywhere  but  on  the  officers  themselves.  How- 
ever, a cardinal  rule  of  statutory  Interpretation  Is  that 
a statute  will  be  Interpreted  so  as  to  have  reasonable 
effects;  and.  In  arriving  at  the  proper  Interpretation  the 
alternative  effects  will  be  considered.  E.  R.  Darlington 
Lumber  Co.  v.  Missouri  Pac,  Ry.  Co.  (1909)#  216  Mo.  658, 

116  S.W.  53O,  534)  Memoel  v.  Thomas  (Mo.  App.  1944),  181 
S.W.2d  168,  169-170. 

The  only  alternative  to  the  Interpretation  adopted 
herein  would  be  that  Section  49.510  does  not  apply  at  all 
to  the  collectors  mentioned  in  your  request.  Hence,  such 
collectors  would  not  be  entitled  to  be  furnished  office 
space.  As  a result  of  this,  they  would  be  obliged  to 
provide  their  own  or  pay  rental  for  space  In  the  county 
courthouse  for  they  would  have  no  better  claim  to  such 
space  free  of  charge  than  would  any  other  citizen  who 
desired  to  set  up  a business  at  such  a location.  Under 
the  Interpretation  which  we  reject,  a collector  would  be 
obliged  to  pay  for  all  office  furnishings  and  equipment 
needed  for  the  operation  of  his  office  In  addition  to  day-to- 
day  needs  such  as  stationery.  The  acquisition  of  quasi- 
permanent  appliances  such  as  tabulating  and  computing 
machines,  electric  typewriters,  etc.,  aside  from  Involving 
a great  deal  of  expense,  would  come  at  such  Irregular 
Intervals  and  would  vary  so  greatly  from  county  to  county, 
that  exclusion  of  these  collectors  from  the  application 
of  Section  49*510  would  work  an  unjust  and  disproportionate 
burden  upon  them. 

As  a matter  of  Incidental  Interest,  this  office  has 
held  on  two  prior  occasions  that  county  collectors  of  this 
class  are  entitled  to  the  benefits  accorded  all  county 
officers  by  Section  49.510.  On  December  30,  1959#  this 
office  Issued  an  opinion  to  the  Honorable  Milton  Carpenter 
which  held  In  partt 

"•  * * The  payment  of  salaries  of  deputy 
and  clerical  hire  In  such  counties  would 
not  be  the  obligation  of  the  county  but 
would  be  the  obligation  of  the  collector, 
but  the  other  expenses  of  the  office  and 
other  costs  of  collecting  the  revenues 
would  be  the  obligation  of  the  county 
under  Section  49.150,  RSMo  1949)  * * 

*•■*%** 

A similar  conclusion  was  reached  In  an  opinion  issued  by 
this  office  on  January  19#  1962.  A copy  of  each  of  those 
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oplnlons  Is  attached  herewith. 

By  way  of  summary,  we  should  point  out  that,  in  our 
opinion,  when  these  collectors  took  office  in  March,  1959, 
they  were  not  obliged  to  deduct  from  their  commissions 
expenditures  for  any  of  the  items  enumerated  in  Section 
49.510  and  that  this  condition  has  persisted  throughout, 
the  counties  being  at  all  times  obliged  to  provide  those 
items.  The  ten  thousand  dollar  limitation  as  to  these  col- 
lectors has  been  in  effect  at  all  times  applicable  to  this 
opinion:  from  March  to  August  29,  1959#  by  statute j from 
August  30,  1959#  until  October  13,  19ol,  by  constitutional 
prohibition  against  salary  increase  during  a term  of  offioej 
from  October  14,  1961,  to  the  present  by  the  current  form 
of  Section  52.270,  Cura.  Supp.  1961. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  office  that  at  no 
time  during  the  terra  of  office  of  the  county  collectors 
within  the  classification  of  Subdivision  (14),  Section 
52.260,  which  collectors  took  office  in  March,  1959#  for 
a four  year  term,  were  such  collectors  obliged  to  deduct 
from  their  commissions  expenditures  for  office  space, 
office  equipment  or  supplies. 

This  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Albert  J.  Stephan,  Jr. 

Very  truly  yours 


TOMAS' T "BA'fiLBTOK 

Attorney  General 


Opinion  No.  139  Answered  by 
letter  (O'Malley) 


Honorable  Vance  R.  Prick 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 

Sear  Mr.  Prick: 

This  letter  of  advice  Is  Issued  In  lieu  of  a formal 
opinion  In  answer  to  your  Inquiry  of  March  16,  1963.  In 
relation  to  the  semiannual  financial  statement  required 
to  be  published  by  the  City  of  Brashear,  a Fourth  Class 
city,  under  the  directives  found  In  Sections  79.160  to 
79.170  RSMo  1959. 

Members  of  the  present  city  council  of  the  City  of 
Brashear  are  to  be  commended  for  their  expressed  deter- 
mination to  effect  compliance  with  the  statutes  mentioned 
above. 


In  view  of  the  requirement  In  Section  79.160  RSMo 
1959  that  the  financial  statement  Is  to  be  published  in 
January  and  July  of  each  year.  It  Is  recommended  that 
publication  at  this  date  of  the  statement  due  In  January, 
1963,  will  constitute  a bona  fide  attempt  at  compliance 
with  the  statute  and  it  will  not  be  necessary  to  publish 
such  statement  as  of  July,  1962,  or  prior  thereto. 

In  order  that  you  j»y  know  the  views  of  this  office 
touching  the  sufficiency  of  the  statement  to  be  published, 
we  enclose  a copy  of  a letter  of  advice  directed  by  this 
office  on  March  19,  1962,  to  Honorable  W.  D.  Hibler,  Jr., 
Member,  Missouri  House  of  Representatives. 

Yours  very  truly. 


ttic. 

JLO'M:lt 


tfH<5rfAS  p.  eaoleTon 
Attorney  General 


OPINION  REQUEST  NO.  140 
answered  by  letter 
(Baumann) 


April  1,  1963 


Honorable  Paul  Boone 
Prosecuting  Attorney 
Ozark  County 
Gainesville,  Missouri 

Dear  Mr.  Boone: 

This  refers  to  your  letter  of  March  15,  1963,  concerning 
the  authority  of  a county  court  to  grant  an  easement  for  a 
private  or  public  road  across  "sixteenth  section  land." 

The  title  to  school  land  of  the  kind  to  which  you  refer 
and  the  powers  of  a county  court  with  respect  thereto  are 
discussed  in  Bonsor  V.  Madison  County,  204  Mo.  84,  102  SW 
494,  497,  and,  while  that  is  a rather  old  case,  there  does  not 
appear  to  have  been  any  subsequent  change  in  the  statutes  which 
would  affect  your  problem. 

As  stated  in  that  case,  title  to  such  school  land  has  not 
been  conveyed  to  the  counties  and,  instead,  remains  in  the  State 
of  Missouri  until  it  is  patented  by  the  state  to  purchasers 
thereof.  As  also  there  stated,  the  county  courts,  by  statutory 
provisions  now  found  in  Chapter  166,  RSMo  1939,  are  made  trustees 
to  sell  the  land  under  a procedure  there  set  forth,  with  patents 
being  issued  by  the  state  after  such  sales.  However,  it  seems 
clear  that  these  statutory  provisions  do  not  authorize  county 
courts  to  grant  easements  such  as  are  mentioned  by  you;  and  we 
do  not  know  of  any  other  provisions  which  grant  such  authority. 

You  undoubtedly  carefully  investigated  this  matter  before 
writing  to  us  and,  if  you  believe  that  there  are  other  statutory 
provisions  which  might  have  a bearing  upon  it,  we  will  be  glad 
for  you  to  bring  them  to  our  attention.  While  it  does  not  relate 
directly  to  your  problem,  we  are  enclosing  a copy  of  an  opinion 
furnished  by  this  office  to  John  Hosmer  on  May  15,  1959 3 concern- 
ing the  sale  of  "sixteenth  section  land." 

Yours  very  truly. 


JCBiKW 

enclosure 


THOMAS  P.  EA0LET0N 

Attorney  General 


(Opinion  #1^3  answered  by  letter) 
Stephan 


March  14,  1963 


Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Mr.  Burrell: 

The  Missouri  Supreme  Court  in  its  Harvey  opinion  (copy  enclosed) 
wrote  as  follows : 

"In  the  light  of  the  history  and  background  of  these 
sections,  and  taking  judicial  notice  of  the  matters 
hereinabove  mentioned,  upon  what  we  deem  to  be  an 
objective  reappraisal  of  our  views  as  formerly  ex- 
pressed, we  have  concluded,  and  accordingly  hold  that 
the  presence  of  the  phrase  'or  other  articles  of 
Immediate  necessity'  renders  the  statutory  scheme  of 
Sunday  closing  (as  embodied  within  the  two  sections  ~ 
here  under  scrutiny)  so  vague  and  indefinite  that~Tt 
cannot  be  ascertained  with  any  reasonable  degree  of 
certainty  what  sales  are  permitted,  and  ~what~3ales  are 
interdicted,  thus  making  the  statute  Incapable  of 
rational  enforcement,  and  hence  void."  (Emphasis  ours . ) 

A 3.2  beer  case  is  docketed  for  argument  on  April  23,  1963  (State 
of  Missouri  v.  Gilbert  Smith,  #49531).  In  this  case  appellant 
contests  the  applicability  of  Secs.  563.720  and  563.730  to  the 
sale  of  3.2  beer  on  Sunday.  It  is  expected  that  the  appellant  will 
file  a motion  to  reverse  the  Judgment  of  conviction  based  on  the 
Harvey  decision;  and,  If  the  court  grants  such  a motion,  then  of 
course  that  will  finally  close  the  door  on  this  matter  insofar  as 
Secs.  563.720  and  563.730  are  concerned. 


Yours  very  truly 


enc 


Albert  J.  Stephan,  Jr. 
Assistant  Attorney  General 


OPINION  NO.  152 
Answered  by  Letter  (DePeo) 


May  3.  1963 


Honorable  James  A.  Dunn 
Assistant  Prosecuting  Attorney 
Jasper  County 
204  South  Oarrlson  Avenue 
Carthage,  Missouri 

Dear  Mr.  Dunn: 

This  letter  Is  In  response  to  your  request  of  March  19* 
1963,  for  an  opinion  of  this  office.  You  inquire  In  re 
Supreme  Court  Rule  76.17: 

"*  • *whether  or  not  a Recorder  of  Deeds 
can  properly  refuse  to  file  for  record  a 
Notice  of  Levy  or  Abstract  of  Attachment 
unless  the  filing  fee  for  the  same  be 
paid  in  advance  by  the  Sheriff,  who  Is 
under  the  legal  duty  to  place  these  docu- 
ments on  record." 

A similar  inquiry  has  been  previously  answered  by  this 
office.  I enclose  herewith  an  opinion  dated  February  2, 

1959,  issued  to  Honorable  James  H.  Anderson,  Assistant  County 
Counselor,  Jackson  County,  Kansas  City,  Missouri. 

We  have  researched  your  inquiry  and  it  is  the  conclusion 
of  this  office  that  the  more  specific  and  definite  legisla- 
tive expression  of  Section  513*085,  RSMo  1959,  Supreme  Court 

Pm1S~I6.17.  prevails  over  the  general  provisions  of  Section, 
59*320,  Rsno  1959*  The  county  recorder  must  rile  ana  record 
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May  3t  1963 


notices  of  levy  under  Section  513*085  and  cannot  demand 
payment  of  fees  In  advance  of  recording  but  must  "charge 
and  collect  as  other  costs"  the  recording  fees  therefor. 

I trust  this  will  fully  answer  your  question. 

Very  truly  yours. 


LD:lt 


tt  rntmu 

Attorney  General 


Opinion  No.  153  answered  by  letter 
(Nessenfeld) 


May  3,  1963 


| FILED 

kf2L 

Honorable  Don  Owens 
Senator,  20th  District 
374  South  Bernhardt 
Gerald,  Missouri 

Dear  Senator  OwenB: 

We  have  your  request  for  our  opinion  on  the  following 
questions  which  were  submitted  to  you  by  Honorable  Clem  A. 
Buerges,  Presiding  Judge  of  the  St.  Charles  County  Courts 

"St.  Charles  County,  Missouri  has  in 
process  a re-evaluation  program  and 
is  endeavoring  to  place  all  new  valu- 
ations on  the  1964  tax  books  and  it 
is  anticipated  a large  amount  of 
properties  (6,000  to  8,000  parcels) 
in  this  County  will  be  subject  to 
increase  in  valuation.  Therefore, 
this  Court  would  like  an  opinion  on 
the  questions  as  set  out: 

"1.  Can  we  notify  by  Certified  Mail 
those  taxpayers  of  the  increased  1964 
assessment  on  their  properties  begin- 
ning in  late  August,  1963  and  have  a 
hearing  by  a Board  of  Equalization  for 
those  aggrieved,  during  this  same  time 
(Aug.  1963  to  Dec.  1963)  to  enable  all 
increased  property  owners  an  opportu- 
nity to  be  heard  and  help  collate  this 
mass  of  paper  work  to  become  a part  of 
the  1964  tax  book  record. 

(a)  Hearing  would  begin  after  the 
Board  of  Equalization  and  Appeals 
for  the  current  1963  year  is  con- 
cluded. 
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”2.  Assuming  that  the  above  is  placed 
Into  process  and  that  each  Increased 
property  owner  Is  notified  by  Certified 
Mall  and  the  aggrieved  taxpayer  does 
not  recognize  this  notice  of  his 
scheduled  hearing,  will  it  be  neces- 
sary to  again  notify  this  taxpayer  In 
July  1964  at  the  regular  Board  of 
Equalization  before  the  tax  books 
are  concluded  for  that  current  year." 

As  we  understand  the  questions,  they  relate  solely  to 
proposed  1964  assessments,  and  that  no  Increases  are  Intended 
to  be  made  with  respect  to  1963  valuations  as  the  result  of 
the  re-evaluation  program. 

By  way  of  preliminary  observation,  we  note  that  the 
duty  of  determining  the  value  of  property  for  the  purposes 
of  taxation  is  Initially  that  of  the  assessor.  Sections 
137.115  and  137.180,  RSMo . We  assume  that  the  re-evaluation 
program  to  which  you  refer  is  one  which  is  being  made  by 
experts  pursuant  to  contract  with  the  county  court  for  the 
purpose  of  furnishing  information  to  the  county  assessor  in 
securing  a full  and  accurate  assessment  of  all  property  in 
the  county  liable  to  taxation.  Under  date  of  October  4,  1961, 
this  office  issued  an  opinion  to  Honorable  Donald  E.  Dalton, 
Prosecuting  Attorney  of  St.  Charles  County,  holding  that 
such  procedure  was  valid  in  St.  Charles  County  because  it 
has  a population  in  excess  of  40,000  Inhabitants.  The  in- 
formation resulting  from  the  expert  re-evaluation  is  not 
binding  either  on  the  assessor  or  the  Board  of  Equalization 
but  may  be  used  by  them  in  performing  their  duties. 

Under  the  law,  each  year's  assessment  of  property  con- 
stitutes an  independent  proceeding,  and  each  year's  tax  Is 
a separate  transaction.  To  this  effect  is  Cupples-Hesse 
Corp.  v.  Bannister,  322  SW2d  8l7«  The  statutory  scheme  of 
assessment  in  Chapter  137  provides  that  the  assessor  shall 
first  fix  a value  for  the  property  as  of  January  1 of  the 
tax  year.  Sections  137.080,  137.115,  and  137. 180,  RSMo. 

This  valuation  is  reviewable  by  the  county  board  of  equali- 
zation. Sections  137*275,  138. 050,  and  138.060,  RSMo.  How- 
ever, the  board  is  authorized  to  act  only  with  respect  to 
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assessments  and  valuations  for  the  current  year.  It  has 
no  authority  to  make  any  determination  respecting  the 
value  to  be  assigned  to  any  property  as  of  January  1 of 
the  following  year.  This  is  particularly  true  in  view 
of  the  fact  that  the  assessor  must  first  determine  the 
value  of  the  property,  and  he  cannot  do  so  with  respect 
to  1964  prior  to  the  commencement  of  such  year. 

We  see  no  reason  why  an  unofficial  notice  of  the  result 
of  the  re-evaluation  may  not  be  given  to  the  property  owners 
in  order  to  guide  them  in  making  out  their  assessment  lists 
for  1964  taxes.  If  the  assessor,  on  the  basis  of  the  expert 
re-evaluation  or  otherwise,  determines  that  the  valuation  as 
returned  by  the  owner  in  1§64  should  be  Increased,  then  he 
is  required  to  give  a notice  of  ouch  increase  under  the  pro- 
visions of  Section  137.190.  This  is  equally  true  as  to  all 
subsequent  yearB.  Each  annual  assessment  standB  on  its  own 
footing,  and  any  Increase  in  valuation,  as  that  term  is  used 
in  Section  137.180,  refers  to  the  value  placed  upon  the 
property  by  the  owner  in  his  list  which  he  is  required  to 
return  to  the  assessor.  It  follows  that  if  a property  owner 
in  1964  lists  his  property  for  taxation  at  a valuation  less 
than  that  which  the  assessor,  making  use  of  the  Information 
acquired  from  the  re-evaluation  program,  determines  is  proper, 
then  a notice  to  the  property  owner  is  required  without  regard 
to  what  was  done  the  preceding  year.  So.  too,  if  the  county 
board  of  equalisation  which  meets  in  1964  determines  to  in- 
crease the  valuation,  a similar  notice  1b  required. 

Very  truly  yours. 


THOMAS  F.  EAGLET ON 
Attorney  General 


JN : sr 

cc  - Hon.  Clem  A.  Buerges 
Presiding  Judge 
St.  Charles  County  Court 
St.  Charles,  Missouri 


Opinion  No.  156  answered 
by  letter  (O'Malley) 


April  9,  1963 


FILED 

l^o> 


Honorable  Daniel  V.  O'Brien 
Prosecuting  Attorney 
St.  Louis  County  Courthouse 
Clayton,  Missouri 

Dear  Mr.  O'Brien: 

This  letter  of  advice  is  submitted  in  lieu  of  a 
formal  opinion  in  reply  to  your  inquiry  reading  as 
follows: 


"We  nave  been  requested  to  obtain  an 
Attorney  General's  opinion  in  regard 
to  tne  following  question.  Section 
63.130  Missouri  Revised  Statutes  pro- 
vides that  'the  County  Courts  shall 
provide  and  maintain  proper  offices 
for  said  constables  adjacent  to  or 
in  connection  with  the  Magistrate 
Court  - - - ' . 

"The  question  is  whether  or  not  this 
statute  requires  a constable  to  actu- 
ally be  physically  adjacent  or  in 
connection  with  the  Magistrate  Court 
which  he  serves. " 

Section  63.130,  RSMo  1959*  provides: 

"The  county  court  snail  provide  and 
maintain  proper  offices  for  said 
constables  adjacent  to  or  in  connec- 
tion with  the  magistrate  court  and 
furnish  public  utilities,  stationery 
and  office  supplies  necessary  to  the 
efficient  performance  of  the  duties 
of  his  office." 
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The  plain  wording  of  the  foregoing  statute  discloses 
a legislative  mandate  directed  to  the  county  court  in  the 
disjunctive.  The  offices  are  to  be  maintained  either  (l) 
adjacent  to,  or  (2)  in  connection  with,  the  magistrate 
court.  One  form  of  compliance  is  all  that  is  required. 

In  Nomath  Hotel  Co.  v.  K.  C.  Gas  Co.,  223  S.W.  975* 

204  Mo.App.  214,  1.  c.  234,  the  word  "adjacent”  is  dis- 
cussed in  the  following  language: 

"'Adjacent'  is  defined  as  being  near 
or  close  at  hand;  adjoining;  border- 
ing. [New  Standard  Dictionary.]  It 
does  not  at  all  times  mean  abutting 
but  it  is  usually  synonymous  with 
abutting,  adjoining  and  bordering. 

[In  re  Bridge  Bonds,  128  Pac.  68l.] 

It  means  contiguous,  adjoining, 
lying  close  at  hand,  near.  Its 
precise  and  exact  meaning,  however, 
is  'determinable  principally  by  the 
context  in  which  it  is  used  and  the 
facts  of  each  particular  case  or  by 
the  subject-matter  to  which  it  is 
applied.'  [1  Corp. Juris.,  1196.] 

The  term  is  a relative  one  and  hence 
is  necessarily  governed  by  the  nature 
and  circumstances  of  that  to  which 
it  Is  applied."  (Underscoring  sup- 
plied.) 

When  searching  for  a meaning  to  be  given  to  the  language 
"in  connection  with,"  as  the  same  is  used  in  Section  63.130* 
RSMo  1959*  quoted  supra,  we  recommend  the  language  used  by 
the  Supreme  Court  of  Missouri  in  the  case  of  Helpers  of  the 
Holy  Souls  v.  Law,  267  Mo.  667,  186  S.W.  718.  When  alluding 
to  the  corporation's  power  to  maintain  an  organized  society 
of  the  same  name  and  in  cooperation  with  it,  the  Supreme 
Court  spoke  as  follows  at  267  Mo.  667*  1.  c.  675* 

"Taking  the  foregoing  alphabetical 
subdivisions  in  order,  by  the  first 
the  plaintiff  corporation  was  em- 
powered to  maintain  an  organized 
society  of  the  same  name  and  in  co- 
operation with  it  (for  that  is  the 
meaning  of  the  terms  'in  connection 
with  same')  * * *." 
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Since  the  word  "adjacent"  has  been  demonstrated  to 
be  a relative  term,  and  this  office  is  without  knowledge 
as  to  any  feasible  plans  which  the  governing  body  of  St. 
Louis  County  is  in  a position  to  carry  out  in  relation 
to  establishing  offices  for  constables,  it  would  not  be 
proper  for  this  office  to  direct  how  the  mandate  of  the 
statute  is  to  be  carried  out. 

Very  truly  yours. 


THOMAS  F.  EAGLET' ON 
Attorney  General 


JLO'Mssr 


It  is  permissible  for  regular 
faculty  members  to  teach  academic 
courses  about  religion  as  a part 
of  the  curriculum  of  a state 
supported  college. 


Opinion  No.  157 


June  25,  1963 


Dr.  L.  E.  Traywick 
President 

Southwest  Missouri  State  College 
Springfield,  Missouri 

Dear  Dr.  Traywick: 

At  your  request  and  on  behalf  of  the  Board  of  Regents 
of  Southwest  Missouri  State  College,  the  attorneys  for  the 
Board  of  Regents  have  requested  an  opinion  of  this  office 
with  regard  to  a proposed  plan  of  the  Board  of  Regents  to 
establish  a Department  of  Religion  at  Southwest  Missouri 
State  College.  They  have  also  requested  our  opinion  regarding 
authority  of  the  college  to  offer  academic  courses  such  as 
literature  of  the  Bible,  comparative  religions,  religious 
ethics,  etc.,  as  a part  of  the  curriculum  of  the  college  to 
be  taught  by  regular  faculty  members. 

A page  and  one-half  outline  of  the  proposed  plan  for 
the  Department  of  Religion  was  enclosed  with  the  opinion 
request  and  reference  was  made  to  an  opinion  of  this  office 
dated  August  4,  1950,  and  addressed  to  President  Roy  Ellis, 
Southwest  Missouri  State  College,  Springfield,  Missouri. 

We  first  quote  the  conclusion  of  said  opinion  of  August 
4,  1950,  which  was  as  follows: 

"In  view  of  the  decision  of  the  Supreme 
Court  of  the  United  States  in  McCollum 
v.  Board  of  Education,  it  is  the  opinion 
of  this  department  that  the  teaching  of 
Bible  and  religious  education  courses  at 
the  Southwest  State  College  at  Springfield, 
as  currently  approved  by  the  Board  of 
Regents  and  contained  in  the  college  cata- 
logue, is  unlawful  because  it  violates 
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the  'establishment  of  religion*  clause 
of  the  First  Amendment  to  the  Constitu- 
tion of  the  United  States." 

We  emphasize  that  this  opinion  was  based  exclusively 
upon  the  provisions  of  the  Constitution  of  the  United  States 
and  upon  the  decisions  of  the  Supreme  Court  of  the  United 
States  cited  therein. 

We  now  call  your  attention  to  the  very  recent  decisions 
of  the  Supreme  Court  of  the  United  States  dealing  with  this 
subject  and  rendered  subsequent  to  the  previously  mentioned 
1950  opinion  of  this  office:  Engel  v.  Vitale,  370  U.S.  421; 
School  District  of  Abington  v.  Schempp  and  Murray  v.  Board 
of  School  Commissioners  of  Baltimore,  decided  by  the  Supreme 
Court  of  the  United  States  on  June  17*  1963*  and  not  yet 
officially  reported. 

In  answer  to  your  question  concerning  the  teaching  of 
academic  courses  by  regular  faculty  members  as  a part  of  the 
curriculum  of  the  college,  we  refer  you  to  the  recent  case 
of  School  District  of  Abington  v.  Schempp  and  quote  portions 
of  that  decision  as  follows. 

Mr.  Justice  Clark  in  delivering  the  opinion  of  the  Court 

said: 

"*  * *In  addition,  it  might  well  be  said 
that  one's  education  is  not  complete 
without  a study  of  comparative  religion 
or  the  history  of  religion  and  its  rela- 
tionship to  the  advancement  of  civiliza- 
tion. It  certainly  may  be  said  that  the 
Bible  is  worthy  of  study  for  its  literary 
and  historic  qualities.  Nothing  we  have 
said  here  indicates  that  such  study  of 
the  Bible  or  of  religion,  when  presented 
objectively  as  a part  of  a secular  program 
of  education,  may  not  be  effected  consistent 
with  the  First  Amendment.  * * *" 

Mr.  Justice  Brennan,  in  his  concurring  opinion,  said: 

"*  * *The  holding  of  the  Court  today 
plainly  does  not  foreclose  teaching  about 
the  Holy  Scriptures  or  about  the  differ- 
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ences  between  religious  sects  in  classes 
in  literature  or  history.  Indeed,  whether 
or  not  the  Bible  is  Involved,  it  would  be 
impossible  to  teach  meaningfully  many 
subjects  in  the  social  sciences  or  the 
humanities  without  some  mention  of  religion. 

To  what  extent,  and  at  what  points  in  the 
curriculum  religious  materials  should  be 
cited,  are  matters  which  the  courts  ought  to 
entrust  very  largely  to  the  experienced 
officials  who  superintend  our  Nation's 
public  schools.  They  are  experts  in  such 
matters,  and  we  are  not.  We  should  heed 
Mr.  Justice  Jackson's  caveat  that  any 
attempt  by  this  Court  to  announce  curricular 
standards  would  be  'to  decree  a uniform, 
rigid  and,  if  we  are  consistent,  an  un- 
changing standard  for  countless  school 
boards  representing  and  serving  highly 
localized  groups  which  not  only  differ  from 
each  other  but  which  themselves  from  time 
to  time  change  attitudes. ' * * *" 

Mr.  Justice  Goldberg,  with  whom  Mr.  Justice  Harlan  joined, 
in  his  concurring  opinion  said: 

"*  * *And  it  seems  clear  to  me  from  the 
opinions  in  the  present  and  past  cases 
that  the  Court  would  recognize  the  pro- 
priety * * * of  the  teaching  about 
religion,  as  distinguished  from  the 
teaching  of  religion,  in  the  public  schools. 

* * #» 

We  feel  that  these  quotations  from  the  Schempp  case  are 
dispositive  of  your  question  concerning  the  teaching  of 
academic  courses  by  regular  faculty  members  as  a part  of  the 
curriculum  of  the  college. 

With  regard  to  the  question  concerning  the  establishment 
of  a Department  of  Religion,  we  call  your  attention  to  the 
fact  that  in  the  Schempp  case  there  were  two  trials  In  that 
the  Supreme  Court  remanded  the  original  case  for  further 
proceedings,  but  in  spite  of  this  Mr.  Justice  Stewart  began 
his  dissenting  opinion  as  follows: 
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"I  think  the  records  in  the  two  cases  be- 
fore us  are  so  fundamentally  deficient 
as  to  make  impossible  an  informed  or 
responsible  determination  of  the  consti- 
tutional issues  presented.  Specifically, 

I cannot  agree  that  on  these  records  we 
can  say  that  the  Establishment  Clause  has 
necessarily  been  violated.  * * *" 

Mr.  Justice  Stewart  would  remand  both  cases  for  further 
hearings. 

We  call  this  to  your  attention  to  emphasize  that  any  deci 
sion  on  this  question  must  necessarily  depend  upon  a determina 
tion  and  adjudication  of  the  actual  facts  of  the  case.  This 
determination  must  be  a Judicial  determination  as  Mr.  Justice 
Goldberg  said  at  the  beginning  of  his  concurring  opinion: 

"As  is  apparent  from  the  opinions  filed 
today,  delineation  of  the  constitutionally 
permissible  relationship  between  religion 
and  government  is  a most  difficult  and 
sensitive  task,  calling  for  the  careful 
exercise  of  both  Judicial  and  public  Judg- 
ment and  restraint.  * * *" 

Mr.  Justice  Goldberg  further  stated: 

"The  singular  sensitivity  and  concern 
which  surround  both  the  legal  and  practi- 
cal Judgments  involved  impel  me,  how- 
ever, to  add  a few  words  in  further 
explication,  while  at  the  same  time  avoid- 
ing repetition  of  the  carefully  and  ably 
framed  examination  of  history  and  authority 
by  my  Brethren.  * * * 

"*  * *To  be  sure,  the  Judgment  in  each  case 
i3  a delicate  one,  * * *. 

Mr.  Justice  Brennan  in  his  concurring  opinion  said: 

"*  * *The  case  3hows  how  elusive  is  the 
line  which  enforces  the  Amendment's 
injunction  of  strict  neutrality,  while 
manifesting  no  official  hostility  toward 
religion — a line  which  must  be  considered 
in  the  cases  now  before  us.  * * *" 
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Mr.  Justice  Brennan  further  stated: 

"The  line  between  permissible  and  imper- 
missible forms  of  Involvement  between 
government  and  religion  has  already  been 
considered  by  the  lower  federal  and  state 
courts.  * * *Moreover,  it  may  serve  to 
suggest  that  the  scope  of  our  holding 
today  is  to  be  measured  by  the  special 
circumstances  under  which  these  cases 
have  arisen,  and  by  the  particular  dangers 
to  church  and  state  which  religious 

exercises  in  the  public  schools  present. 

# # # " 


CONCLUSION 

These  quotations  show  that  there  is  a delicate,  almost 
imperceptible  line  between  the  permissible  and  the  impermissible 
practices,  between  the  teaching  of  religion  pedagogically  and 
the  teaching  of  religion  for  religion's  sake,  between  the 
teaching  of  religion  as  a part  of  civil  morality  or  history  and 
the  teaching  of  religion  as  a sectarian  doctrine.  Lines  have 
been  drawn  by  the  Supreme  Court  of  the  United  States  in  these 
decided  cases  on  the  basis  of  facts  adduced  In  extensive 
hearings  and  extensive  Judicial  proceedings. 

It  would  be  impossible  of  me  to  render  an  opinion  upon 
the  legality  of  a proposed  plan  without  the  benefit  of  Judi- 
cially established  facts  and  particularly  when  such  a plan  is 
still  in  a nebulous  process  of  formation  and  is  subject  to 
drastic  and  instantaneous  change  in  both  form  and  substance. 

Under  the  circumstances,  I can  do  no  more  than  call  your 
attention  to  these  recent  opinions  of  the  Supreme  Court  of 
the  United  States  and  suggest  that  the  ultimate  authority  for 
the  legality  of  any  proposed  plan  would  be  a decision  by  a 
proper  Judicial  tribunal  based  upon  Judicially  ascertained 
facts. 


Yours  very  truly. 


q £7  CS-  r/ 1 ''Jr  r\ 

THOMAS  F.  EAGLETON'/ 
Attorney  General  / 


BANKS  AND  BANKING: 


The  words  ‘another  community  round  in  sections 
362.325  and  363.520  RSMo  1959,  relating  to  change  in 


location  of  an  existing  bank  or  trust  company,  do  not  refer  to  definite 
boundaries  of  political  subdivisions,  but  refer  to  a community  oi  people 
o?”n?er«ts'  baking  Interests  or  banking  facilities,  and  such  fact  Issue 
is  to  be  determined  by  employing  procedures  outlined  in  such  statutes. 


OPINION  NO.  158 


Ap  ril  9,  1963 


Honorable  Robert  B.  Mackey 
Commissioner,  Division  of  Finance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Mackey i 

This  opinion  is  In  answer  to  your  Inquiry  of  March  29, 
1963,  reading  as  follows t 

"Section  362.325,  RSMo. , 1959,  applicable  to 
State  chartered  banks,  and  Section  363.520,  RSMo., 
1959,  applicable  to  State  chartered  trust  companies, 
treat  of  the  amendment  of  Articles  of  Agreement  In 
Identical  language  as  follows! 

"'••Provided,  however,  that  If  the  ohange 
undertaken  by  any  such  (bank  or  trust 
company)  in  Its  articles  of  agreement  shall 
provide  for  the  relocation  of  suoh  (bank  or 
trust  company)  In  another  community,  (then) 
the  commissioner  shall  make  or  oause  to  be 
made  an  examination  to  ascertain  whether  the 
convenience  and  needs  of  suoh  new  community 
wherein  suoh  (bank  or  trust  company)  desires 
to  locate  are  suoh  as  to  Justify  and  warrant  the 
opening  of  such  (bank  or  trust  company)  therein 
and  whether  the  probable  volume  of  business  at 
suoh  new  location  Is  sufficient  to  Insure  and 
maintain  the  solvency  of  suoh  (bank  or  trust 
company)  and  the  solvency  of  the  then  existing 
banks  and  trust  companies  at  suoh  location, 
without  endangering  the  safety  of  any  bank  or 
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truat  company  in  such  locality  as  a place  of 
deposit  of  public  and  private  moneys,  and.  If 
the  commissioner  as  a result  of  such  examina- 
tion be  not  satisfied  In  the  particulars  mentioned 
or  either  of  them,  he  may  refuse  to  Issue  the 
certificate  applied  for.  In  which  event  he 
shall  forthwith  give  notice  of  such  refusal 
to  the  (bank  or  trust  company)  applying  for 
such  certificate,  which.  If  It  so  desires, 
may  within  ten  days  thereafter  appeal  from 
such  refusal  to  the  state  banking  board. ' 

"Section  362.020,  RSMo. , 1959#  applicable  to  State 
chartered  banks,  and  Section  363. 030,  RSMo.,  1959# 
applicable  to  State  chartered  trust  companies,  both 
provide  that  original  Articles  of  Agreement  shall 
disclose  'the  name  of  the  city  or  town  and  county  In 
this  state  In  whloh  the  corporation  Is  to  be  located'. 

"This  office  desires  to  request  your  official 
opinion  touching  the  meaning  of  the  words  'another 
community'  as  found  In  Sections  362.325  and  363. 520,  RSMo., 
1959. " 

A comparison  of  Sections  362.325  and  363*520,  RSMo  1959# 
discloses  that  language  you  have  quoted  In  your  inquiry  from  such 
statutes  Is  correct,  except  for  the  parenthetical  wording 
which  Is  used  to  demonstrate  how  such  statutes  may  be  read 
Interchangeably  when  directing  attention  to  such  language. 

We  seek  a meaning  for  the  words  "another  community"  as  they 
are  used  In  Sections  362.325  and  363.520,  RSMo  1959#  when  a 
State  chartered  lank  or  trust  company  desires  to  change  Its 
location. 

Pertinent  to  this  inquiry  Is  the  following  language  from 
Mlchle  On  Banks  And  Banking,  Permanent  Edition,  Volume  1#  Chapter 
2,  Section  25 t 

"A  statute  authorising  an  existing  bank 
to  change  its  articles  of  agreement  in  any 
way  not  Inconsistent  with  the  article 
relating  to  banks,  was  broad  enough  to 
Include  authorization  of  a change  of 
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location,  and  prior  to  an  amendment  to 
that  statute,  the  commissioner  of  finance 
had  no  discretionary  authority  to  refuse 
to  allow  the  change  on  the  ground  of  the 
insufficiency  of  the  probable  volume  of 
business  at  the  new  location".  (Citing 
State  v.  Holt,  348  Mo.  982,  156  SV  2d  708). 

The  language  you  have  quoted  from  Sections  362.325  and 
363.520,  RSMo  1959*  came  into  the  statutes  by  amendment  in 
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have  been  found  disclosing  what  meaning  should  be  given  to  the 
words  "another  community"  when  considering  the  right  of  a bank 
to  relocate. 

In  the  case  of  Upper  Darby  National  Bank  v.  Myers,  124 
A2d  116,  119*  386  Pa.  12,  the  Supreme  Court  of  Pennsylvania 
was  construing  a statute  which  authorised  a bank  to  establish 
a branch  if  the  "•  * city,  borough  or  other  community  in  which 
such  branch  is  to  be  established  is  without  adequate  banking 
facilities  * * The  Supreme  Court  of  Pennsylvania  spoke, 
in  part  as  follows  in  its  decision  in  1958  (380  Pa.  12,  l.c. 

18)1 

"Appellant  contends  that  the  Words  'other 
community1  refer  to  a political  subdivision 
and  can  only  mean  'townships  especially  when 
taken  in  conjunction  with  $203  which  refers 
to  relocations  within  or  without  a city, 
borough  or  township  in  which  a bank's 
principal  place  of  business  or  branch  is 
located.  We  do  not  agree  with  this  conten- 
tion which  is  based  on  the  principle  of  a 
ejusdem  generis  and  which  appellant  frankly 
admits  is  a narrow  technical  interpretation. 

The  Legislature  knew  how  to  use  the  word 
'township'  whenever  it  so  desired,  as  in 
5203.  Community  in  its  ordinary  or  popular 
meaning  does  not  mean  township  or  other 
political  subdivision)  it  means  a®  area  in 
which  there  is  a community  of  people  or 
interests,  such  as  in  this  case  banking 
interests  or  banking  facilities*  In  rural 
counties  people  rarely  ever  know  where  a 
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borough  or  township  line  begins  or  ends*  and 
In  making  deposits  or  doing  a banking  busi- 
ness they  rarely  ever  think  of  whether  they 
are  crossing  a township  or  political  line* 
nor  does  a bank  In  a rural  community  think 
of  political  lines  when  it  seeks  to  serve 
a community. " 

In  Household  Finance  Corporation  v.  Gaffney,  90  A2d  85*  90, 
20  N.J.  Super.  394,  the  Superior  Court (Appellate  Division)  of 
New  Jersey  was  considering  an  appeal  from  the  decision  of  the 
Commissioner  of  Banking  and  Insurance  of  New  Jersey  denying  an 
application  for  an  additional  license  to  conduct  a small  loan 
business.  Facts  In  this  case  disclosed  that  Household  Flnanoe 
Corporation  had  one  office  at  28  Vest  State  Street  In  Trenton, 
and  that  Its  application  called  for  a second  office  at  43  East 
State  Street,  "about  1-1/2  blocks  away".  The  Commissioner  de- 
nied the  application  because  of  the  statutory  requirement 
touching  convenience  and  needs  of  the  "community".  In  alluding 
to  the  contentions  of  Household  Finance  Corporation^  touching 
the  proper  meaning  to  be  given  the  word  "community",  the  Superior 
Court  spoke  as  follows  at  20  N.J.  Super.  394,  l.o.  405: 

"Its  contention  that  the  Trenton  •community' 
could  not  be  confined  to  the  municipal 
boundaries  finds  support  In  the  reoord  and 
Is  correct.  So  Is  Its  observation  that  what 
the  precise  geographical  area  should  be  Is  a 
question  of  fact." 

In  defining  the  word  "community"  as  the  word  Is  used  in 
Missouri's  laws  relating  to  organisation  of  school  districts, 
and  with  particular  reference  to  the  petition  to  establish  which 
must  be  signed  by  resident  citizens  of  any  community*  the 
Supreme  Court  of  Missouri*  in  the  case  of  State  ex  Inf.  Carnahan 
ex  rel.  Vebb  v.  Jones,  l8l  S.W.  50,  51*  266  Mo.  191,  l.o.  196, 
spoke  as  follows: 

"The  word  community  in  this  act  Is  not 
employed  In  any  technical  or  strictly 
legal  sense,  but  Is  a sort  of  synonym 
of  'neighborhood'  or  'vicinity'  (Berkson 
v.  Railroad,  144  Mo.  l.o.  220,  221 ) or 
may  be  said  to  mean  the  people  who  reside 
In  a locality  in  more  or  less  proximity. 

[Keech  v.  Joplin*  157  Cal.  l.c.  11].  So 
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defined,  a community  may  Include  several 
districts  and  parts  of  districts.  There 
Is  no  requirement  that  petitioners  shall 
reside  here  or  there  in  the  community. 

That  they  are  resident  citizens  of  it 
is  enough." 

In  State  ex  rel.  Bank  of  Nashua  v.  Holt,  348  Mo.  982, 
l.o.  988,  156  8W2d  708,  the  Supreme  Court  of  Missouri  was 
alluding  to  the  amendment  made  in  1927  to  what  is  now  Section 
362.040,  RSHo  1959*  and  spoke  as  follows* 

"Prior  to  this  1927  change  in  Section 
7942,  banking  business  was  on  the  basis 
^ of  free  competition,  with  regulation 

as  to  certain  practices  only.  By  this 
1927  d»nge  in  Section  7942  the  Legis- 
lature commenced  to  apply  the  principle 
of  partial  regulated  monopoly  to  banking 
(at  least  in  creating  new  banks)  somewhat 
in  the  nature  of  regulated  monopoly  as 
applied  to  public  utilities  by  the  Public 
Service  Commission  Act.  Pie  1941  amendment 
to  Section  7973  definitely  'applies  'this 
principle  toall  bankaTir  (Underscoring 
supplied. ) 

Pie  1941  amendment  to  Section  7973  referred  to  in  the  above  quo- 
tation is  the  same  language  quoted  in  your  opinion  request  from 
Sections  362*325  and  363*520*  RSMo  1959* 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  words  "another 
community",  contained  in  Sections  362*325  and  363. 520,  RSMo 
1959*  relating  to  change  in  location  of  an  existing  bank  or 
trust  company,  do  not  refer  to  definite  and  described  boundaries 
of  political  subdivisions  but  refar  to  a community  of  people  or 
interests,  banking  interests  or  banking  facilities,  and  such  faot 
issue  is  to  be  determined  by  employing  procedures  outlined  in 
such  statutes. 
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The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  L.  O'Malley. 

Very  truly  yours. 


tST<5mas  TTBDEHWr 

Attorney  General 


OPINION  REQUEST  NO.  159  ANSWERED  BY  LETTER 


April  11,  1963 


FILED 

m\ 


Honorable  Floyd  L.  Sperry,  Jr. 

Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 

Dear  Mr.  Sperry t 

This  is  in  reply  to  your  letter  of  March  29,  1963* 
in  which  you  requested  an  opinion  of  this  office  in  re- 
gard to  fees  of  a recorder.  In  your  letter  you  refer 
to  Section  443.490  RSMo.  The  last  sentence  of  paragraph 
one  of  Section  443.490  RSMo  1959  provides  that  11  the  fee 
shall  also  include  and  cover  all  costs  for  discharging 
the  mortgage  or  deed  of  trust  according  to  the  methods 
herein  provided. " Paragraph  two  of  that  seotion  provides 
for  the  discharge  of  a mortgage  and  deed  of  trust  on  the 
margin.  It  is  therefore  apparent  that  the  fee  of  forty- 
cents  includes  and  covers  the  costs  for  discharging  the 
mortgage  or  deed  of  trust  by  marginal  release. 

For  your  further  Information  we  enclose  a copy  of 
an  opinion  of  this  office  issued  on  August  28,  1935,  to 
Honorable  Elmer  Hlcklln,  Recorder  of  Deeds,  Kennett, 
Missouri i and  an  opinion  of  this  office  issued  February  1, 
1954,  to  Honorable  Chas.  B.  Butler,  Prosecuting  Attorney, 
Ripley  County,  Doniphan,  Missouri. 

I trust  that  this  letter  will  answer  your  question 
without  the  necessity  of  rendering  a formal  opinion  upon 
your  request. 


Very  truly  yours. 


WWW  rdf 

encs. 


mms  r:  musm 

Attorney  General 


OPINION  REQUEST  NO.  162  ANSWERED  BY  LETTER 


May  10„  1963 


Honorable  Jack  L.  Clay,  Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City, 

Missouri 

Dear  Mr,  Clays 

This  letter  of  advice  is  written  in  lieu  of  a for- 
mal opinion  requested  in  your  inquiry  of  April  1,  1963, 
regarding  the  Brotherhood  of  Railroad  Trainmen. 

The  certificate  submitted  with  your  inquiry  is 
described  on  its  face  as  an  "Occupational  Accident  In- 
surance with  Benevolent  Benefits,1’  issued  to  a member 
of  the  Brotherhood  of  Railroad  Trainmen,  Insurance  De- 
partment . 

In  answer  to  your  first  question  as  to  whether  the 
certificate  is  an  insurance  contract,  we  answer  by  saying 
that  the  certificate  is  replete  with  language  on  its  face 
which  calls  for  an  affirmative  answer  to  such  question. 
Since  the  certificate  refers  to  the  benefits  accorded  as 
"accident  insurance, " describes  the  second  party  to  the 
contract  as  the  "insured, " contains  thirteen  standard 
provisions,  and  other  provisions,  which  are  common  to 
regular  insurance  policies  providing  similar  benefits, 
no  time  will  be  spent  in  discussing  specific  provisions 
of  the  certificate. 

As  late  as  1931*  the  Supreme  Court  of  Missouri  in 
the  case  of  Clark  v.  Grand  Lodge  of  the  Brotherhood  of 
Railroad  Trainmen,  328  Ho.  1084,  l.c.  1096,  43  SW2d  404, 
spoke  as  follows  in  relation  to  the  Brotherhood  of  Rail- 
road Trainmen: 

"But  the  defendant  has  also  established 
and  conducts  an  Insurance  branch  of  its 
business  for  the  benefit  of  and  limited 
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to  the  members  of  the  order.  That 
defendant  Is  doing  a large  Insurance 
business  In  this  and  ether  states  Is 
unquestioned.  Zt  collects  and  dis- 
burses large  sums  of  money  In  connec- 
tion with  Its  Insurance  business.  It 
Is  doubtless  true  that  thousands  of 
railroad  trainmen  carry  no  other  In- 
surance than  certificates  or  policies 
Issued  by  this  association.  The  cer- 
tificates of  insurance  issued  are 
essentially  Insurance  contracts. 

Thereby  the  defendant.  In  consideration 
of  the  payment  of  a premium  In  the  form 
of  monthly  dues,  undertakes  and  agrees 
to  pay  the  person  named  as  beneficiary 
a certain  sum  of  money  on  death  or  dis- 
ability of  the  insured.'' 


Attention  Is  now  turned  to  your  second  Inquiry 
seeking  an  answer  to  whether  the  certificate  In  question 
is  exempt  from  the  provisions  of  Chapter  378  RSMc  1959, 
Missouri's  statutes  having  particular  applicability  to 
fraternal  benefit  societies.  Section  378.120  RSHo  1959* 
provides  In  part,  as  follows! 


Nothing  contained  In  this  Chapter 
~5e  so  construed  as  to  affect  or 
to  grand  or  subordinate  lodges  of 
societies,  orders,  or  associations  now 
doing  business  In  this  state  which  pro- 
vide benefits  exclusively  through  local 
or  subordinate  lodges,  or  to 


(l)  Orders,  societies,  or  associa- 
tions which  admit  to  membership  only  per- 
sons engaged  In  one  or  more  crafts  or 
hazardous  occupations.  In  the  same  or 
similar  lines  of  business!  and  the  ladies 
societies  or  ladles  auxiliaries  to  such 
orders,  societies  or  associations)  • • 
(Underscoring  supplied) 

Attention  is  directed  to  the  underscored  portion  of 
Section  378.120  RSMo  1959*  quoted  above  and  we  compare 
suoh  language  with  that  found  and  underscored  from  Clark  v. 
Grand  Lodge  of  the  Brotherhood  of  Railroad  Trainmen,  328 
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Mo.  1084,  l.o.  1097,  1098,  as  follows t 


"Section  6021,  Revised  Statutes  1929, 
also  a part  of  said  Article  13,  govern- 
ing and  imposing  certain  requirements 
on  fraternal  benefit  societies,  provides 
that  Nothing  contained  in  this  article 

*I*ect  or  apply 
Ltthelj 


vnac  -notning  containea 

shall  be  construed  to  af 
to  . . .societies  which 
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their 
us  occupa- 
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clearly  comes  within  the  exemption  pro- 
visions of  this  statute."  (Underscoring 
supplied) 


If  the  present  constitution  or  by-laws  of  the 
Brotherhood  of  Railroad  Trainmen,  neither  of  which  has 
been  made  available  to  this  office,  alter  the  factual 
situation  existing  at  the  time  of  the  ruling  in  Clark  v. 
Grand  Lodge  of  the  Brotherhood  of  Railroad  Trainmen,  cited 
supra,  such  fact  might  cause  the  conclusion  in  this  letter 
of  advice  to  be  altered. 


In  light  of  the  court  decision  cited,  as  well  as  Sec- 
tion 378.120  RSMo  1959*  you  are  advised  that  the  Brotherhood 
of  Railroad  Trainmen  is  exempt  from  the  regulatory  provi- 
sions of  Chapter  378  RSMo  1959. 


Yours  very  truly, 

THOMAS  F.  EAGLETON 
Attorney  General 


TvminTrC'MaHey 

Assistant  Attorney  General 


JLOidf 


COUNTY  DEPOSITARIES: 


Section  110.130,  RSMo  1959,  does  not 
require  county  depositaries  to  be 
located  within  the  county  seat. 


Opinion  No.  163 


July  19,  1963 


Honorable  Harold  L.  Volkmer 
Prosecuting  Attorney 
Marlon  County 
Hannibal,  Missouri 

Dear  Mr.  Volkmer: 

This  opinion  Is  given  in  response  to  your  letter  of 
April  1,  19o3»  requesting  an  official  opinion  of  this  office. 

You  inquire: 

"*  • *whether  or  not  the  County  Depositary 
of  County  funds  must  be  located  in  the 
County  seat." 

Historically  the  "county  depositaries  law",  now  Sections 
110.130  - 110.260,  RSMo  1959*  has  never  provided  that  the  county 
depositaries  must  be  located  within  the  county  seat.  Section 
1 of  the  "county  depositaries  law"  as  originally  enacted  provided: 

"Xt  shall  be  the  duty  of  the  county  court 
of  each  county  in  this  state,  at  the  Febru- 
ary term  thereof  in  the  year  1891,  and 
every  two  years  thereafter,  to  receive 
sealed  proposals  from  any  banking  corpora- 
tion, association  or  individual  banker  in 
such  county  that  may  desire  to  be  selected 
as  the  depositary  of  the  f'unds  of  said 
county."  (Emphasis  Added)  Missouri  Laws, 

1889,  p.  81. 

See  also  historical  note.  Section  110.130,  VAMS  19*19#  at 
page  149. 


filed 
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In  1959  the  Legislature  enacted  several  changes  In  the 
county  depositaries  law.  Section  110.130,  RSMo  1959,  as 
amended,  as  far  as  relevant  to  this  discussion  now  provides: 

’’Subject  to  the  provisions  of  section 
110.030  the  county  court  of  each  county 
in  this  state,  at  the  May  term  thereof, 
in  each  odd-numbered  year,  shall  receive 
proposals  from  banking  corporations, 
or  associations  at  the  county  seat  of  the 
county  which  desire  to  be  selected  as 
the  depositaries  of  the  funds  of  the  county. 

* * *"  (Etaphasis  Added) 

The  particular  question  to  be  resolved  herein  is  whether 
the  phrase  "at  the  county  seat"  inserted  into  Section  110. 130, 
RSMo  1959,  changes  the  law  so  as  to  limit  the  selection  of 
county  depositaries  to  those  banks  located  within  the  county 
seat. 


On  the  face  of  the  present  "county  depositaries  law"  read 
as  a whole,  the  phrase,  'at  the  county  Beat"  of  Section  110. 130 
refers  to  where  the  proposals  shall  be  received  and  not  where 
the  banking  corporations  or  associations  must  be  located.  The 
"eounty  depositaries  law"  encompasses  Sections  110. 130  to  110.260 
Inclusive.  Reference  to  the  location  of  banks  eligible  to  be 
county  depositaries  is  made  in  Sections  110.140,  110. 180  and 
by  reference  in  110. 190.  In  Sections  110.140  and  110. 180  the 
location  is  described  as  "in  the  county".  It  is  impossible  to 
read  into  these  sections  the  word  "seat"  after  "county"  without 
substantially  changing  the  statute.  The  phrase  "at  the  county 
seat"  used  in  Section  110. 130  can  logically  and  grammatically 
be  read  as  describing  the  location  where  the  county  court  shall 
receive  bids.  In  our  opinion  there  is  no  ambiguity  in  these 
provisions  and accordingly  no  right  to  construe  them.  Rules  of 
construction  are  not  to  be  used  to  create  ambiguities,  but 
Indeed  their  use  is  dependent  upon  the  existence  of  an  ambiguity. 
Steggaflv.  Morris,  Mo.,  258  SW2d  577,  582)  50  & n.  iu£..  Statutes, 


Moreover,  even  if  an  ambiguity  can  be  found  to  exist  in 
the  use  of  the  phrase  "at  the  county  seat",  application  of  the 
rules  of  construction  fortify  the  conclusion  supra,  viz.,  that 
the  phrase  does  not  limit  the  banking  corporations  or  associations 
eligible  for  selection  as  county  depositary  to  those  located 
within  the  county  seat* 
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The  phrase,  "at  the  county  seat",  was  Inserted  Into  Sec* 
tlon  110.130  by  Senate  Bill  No.  77,  of  the  70th  Oeneral  Assembly. 
At  page  7 of  the  re-perfected  Senate  Bill  No.  77  the  following 
comment  by  the  legislative  revlsor  is  found: 


"•  • #(The)  words  'at  the  county  seat  of 
the  county'  limiting  county  depositaries 
to  banks  so  located  Is  inserted  because 
$110*220  requires  depositaries  to  main- 
tain office  at  county  seat  and  this  another 
bank  cannot  do  under  $$362,105  and  363. 170, 
RSMo. " 


Although  the  purpose  of  the  revlsor  In  Inserting  the 
phrase,  "at  the  county  seat".  Is  clear,  the  revlsor' a parpose 
cannot  be  Identified  with  the  Intention  of  the  Legislature.  No 
matter  how  dearly  expressed  a revlsor* s cooments  are  not  deter- 
minative of  legislative  Intent,  but  are  a mere  Indicia  of  legis- 
lative Intent.  The  meaning  of  statutes  cannot  be  determined  by 
"testimony"  of  the  draftamen#or  even  of  the  Individual  legisla- 
tors. The  Intention  of  the  Legislature  controls  the  meaning  of 
statutes,  and  when  not  expressly  manifest  on  the  face  of  the 
statute  It  must  be  determined  by  applying  the  established  rules 
of  statutory  construction.  It  is  permissible  In  construing  an 
ambiguous  statute  to  consider  expressions  of  the  Individual 
legislators  In  debate  or  the  cooments  of  the  draftsmen  or  revlsor, 
yet  such  guides  are  not  the  most  trustworthy  and  at  best  are 
entitled  to  limited  reliance.  State  v.  Board  of  Curators.  Mo., 

188  SW  128,  132;  State  v.  OabumV  Mo..  147  SW2d  106^7  1068:  State 
v.  State  Hltthway  £oml salon.  Mo..  42  SW2d  196,  202.  At  the 
risk  of  giving  undue  dicnifcy  to  a relatively  minor  Indication  of 
legislative  Intent,  we  shall  discuss  at  some  length  the  above 
quoted  comment. 

The  revlsor' s comment  expresses  the  conclusion  that  under 
the  then  applicable  law,  due  to  the  prohibitions  against  branch 
banking  (Sections  362.105  and  363. 170),  a county  depositary 
would  necessarily  have  to  be  located  at  the  county  seat  In  order 
to  meet  the  requirements  of  Section  110.220,  ltSNo  1949*  (This 
statute  required  county  depositaries  to  provide  for  payment  at 
the  county  seat  of  all  checks  drawn  on  county  funds.)  The 
revlsor  reasoned:  Section  110.220  requires  all  county  deposi- 
taries to  make  payment  of  checks  at  the  county  seat;  payment  can 
only  be  made  at  the  drawee  bank  or  a branch  thereof;  but,  branch 
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banks  are  prohibited  by  Sections  362. 105  end  363. 170;  there- 
fore, only  banks  located  within  the  county  seat  can  be  county 
depositaries.  The  revisor  inserted  the  phrase,  "at  the  county 
seat",  and  removed  the  phrase,  "In  such  county".  In  other 
words,  it  appears  that  the  intention  of  the  revisor  was  to 
reword  Section  110.130  to  conform  to  the  effect  of  Section 
110.220  in  the  light  of  Sections  362. 105  and  363. 170,  as  he 
thought  it  to  be. 

The  re vis or' 0 comment  cannot  be  used  to  construe  Section 

110.130,  RSMo  1959*  because  the  premise  of  his  reasoning  is 
false  in  two  respects.  First,  in  concluding  Section  110.220 
in  connection  with  Sections  362. 105  and  363. 170  limits  county 
depositaries  to  those  located  within  the  county  seat,  the  revisor 
overlooked  the  second  proviso  of  Section  110.220  which  ai^owored 
the  county  court  to  waive  the  requirement  of  payment  of  checks 
at  the  county  seat.  In  other  words  banks  other  than  those  with- 
in the  county  seat  eould  have  complied  with  Section  110.220  with- 
out violating  the  prohibitions  against  branch  banking.  Second, 
the  revisor* s conclusion  is  further  false  because  it  is  premised 
upon  a no  longer  existent  statute.  Section  110.220,  the  premise 
of  revisor1 s reasoning,  was  repealed  by  the  very  same  act  that 
amended  Section  110. 130,  viz.,  Missouri  Laws  1959,  Senate  Bill 
Ho.  77. 

Ve  are  completely  dissuaded  from  giving  any  weight  to  the 
revisor *s  oosnent  here  due  to  the  limited  reliance  placed  upon 
such  extrinsic  aids  to  construction  and,  even  more  dissuading, 
its  false  premises. 

Even  if  we  were  to  give  weight  to  the  revisor* s comment 
as  an  indicia  of  legislative  intent,  it  is  outweighed  by  contrary 
indicia  when  further  rules  of  statutes?  construction  are  applied. 
Were  we  to  construe  the  phrase,  "at  the  county  seat",  of  Section 

110.130,  RSMo  1959*  as  requiring  the  county  depositaries  to  be  a 
banking  corporation  or  association  located  within  the  county 
seat  then  a conflict  between  the  several  provisions  of  Chapter 
110  would  exist.  The  Section  immediately  subsequent  to  Section 

110.130,  Section  110.140,  RSMo  1959  (setting  out  the  procedures 
for  bidders),  provides,  "Any  banking  corporation  or  association 
In  the  county  desiring  to  bid  shall  deliver  * • * a sealed 
proposal  , etc.  See  also  Section  110. 180,  RSMo  1959*  Sections 
110.140  and  110. 180  clearly  express  that  any  bank  in  the  county 
can  be  a county  depositary.  Statutes  are  not  to  be  construed  as 
in  conflict  if  any  reasonable  construction  harmonizing  the  pro- 
visions can  be  made.  Sections  110. 130,  110.140  and  110. 180  as 
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amended  were  enacted  together,  Missouri  Laws  1959,  Senate 
Bill  No.  77.  We  cannot  presume  the  Legislature  intended  them 
to  be  In  conflict. 

"*  * ^Experience  indicates  that  a legis- 
lature does  not  deliberately  enact  Incon- 
sistent provisions  when  it  is  cognizant 
of  them  both,  without  expressly  recognizing 
the  inconsistency.  Thus,  in  the  absence  of 
any  recognition  of  an  inconsistency  by  re- 
pealing or  amending,  it  is  reasonable  to 
assume  that  the  legislative  policy  embodied 
in  provisions  enacted  at  the  same  time  and 
relating  to  the  aaae  3ub.1ect  matter  or  in  pro- 
visions the  later  of  which  refers  to  the 
prior  and  both  of  which  concern  the  same  sub- 
ject matter  is  the  same  and  that  the  provi- 
sions are  consistent,  * **"  (Emphasis 
Added)  Sutherland  Statutory  Construction,  3rd 
Ed.,  Vol.  2,  55205,  p.  5^4. 

That  the  phrase,  "at  the  county  seat1',  designates  the  place 
that  proposals  shall  be  received  is  & reasonable  reading  of 
the  statute  logically  and  legally  and  by  such  construction 
conflict  is  avoided  and  harmony  resounds  between  the  sections 
of  Chapter  110.  We  must  so  read  the  statute. 

Still  another  rule  of  construction  fortifies  our  conclu- 
sion. Similar  phrases  used  repeatedly  in  the  same  statute  or 
similar  statutes  are  presumed  to  have  the  same  meaning.  Contra- 
wise  where  the  language  used  in  one  section  is  different  from 
that  used  in  other  sections  of  the  same  chapter  and  from  that 
used  in  a prior  statute,  it  is  presumed  that  such  language  is 
used  with  a different  intent.  win«  v.  Commonwealth-  Mass., 

17  M»2<3  545  [6). 

Several  sections  of  Chapter  110,  RSMo  1959,  provide  that 
the  depositary  shall  be  within  the  same  political  subdivision 
as  the  institution  or  subdivision  it  will  serve.  See  for  ex- 
ample the  phrase,  "jL£  the  city,  town  or  county  in  which  the 
institutions  are  located”,  of  Section  110. 070  and  the  phrase, 

"in  the  city",  of  Section  110.080.  Also  see  Section  110.040  and 
Section  110. 180  where  the  phrase  is  "in  the  county."  The  former 
provisions  of  Section  110. 130  used  the  phrase  such  county." 
This  last  mentioned  provision  was  construed  by  the  Supreme 
Court  of  Missouri  as  requiring  the  deppsitary  to  be  a resident 
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The  phrase.  In  the  county",  having  been  frequently  used 
and  Indeed,  Judicially  construed,  clearly  If  the  Legislature 
had  Intended  to  require  the  county  depositary  to  be  located 
within  the  county  seat  It  would  have  used  the  phrase,  "In  the 
county  seat."  Ve  therefore  must  Infer  that  the  different  phrase, 
"at  the  county  seat".  Indicates  a different  Intent,  that  the 
phrase  was  not  Intended  to  limit  the  selection  of  county  deposit- 
aries to  those  banks  located  within  the  county  seat. 

In  construing  a statute,  consideration  ought  to  be  given 
to  the  purpose  of  the  legislation,  and  the  construction  given 
the  statute  should  accord  with  that  purpose.  State  v.  Mayfield. 
Mo.,  281  SW2d  295#  297l  State  v.  Bern.  Mo.  App.,322  SW2d  lft# 
177;  82  C. J.S. . Statutes.  $3^3. To  construe  Section  110.130, 

RSMo  1959#  a#  limiting  the  selection  of  county  depositaries  to 
those  bonks  located  within  the  county  seat  would  be  contrary  to 
the  purpose  of  the  legislation. 

In  summary,  the  language  of  Section  110. 130,  RSMo  1959# 
read  in  context  with  the  whole  "county  depositary  law,"  forti- 
fied by  the  concurring  weight  of  applicable  rules  of  statutory 
construction  compels  the  conclusion  that  the  phrase,  "at  the 
county  seat",  does  not  limit  the  selection  of  county  depositaries 
to  those  banicing  corporations  or  associations  located  within 
the  county  seat. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  a county 
depositary  of  county  funds  Is  not  required  to  be  located  within 
the  county  seat. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Louis  C.  Do Poo,  Jr. 

Tours  very  truly. 


Attorney  General 


LB:  It 


COMPATIBILITY  OP  OFFICES:  In  cities  of  the  fourth  class  one 

OFFICERS:  individual  cannot  serve  simultaneously 

CITIES  OF  FOURTH  CLASS  as  alderman  and  as  collector. 

ALDERMAN : 


April  19,  1963 


Honorable  Daniel  V.  O'Brien 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

ATTENTION: 

Dear  Mr.  O'Brien: 

This  opinion  is  given  in  response  to  your  request  of 
April  4,  1963  for  an  official  opinion  of  this  office.  You 
inquire  whether: 

"In  a city  of  the  fourth  class,  can  an 
individual  be  elected  to  both  the  office 
of  alderman  and  the  office  of  Collector 
and  serve  In  both  offices  simultaneously?" 

Generally  one  person  may  hold  several  public  offices  simul- 
taneously unless  prohibited  by  statute  or  constitution,  or 
prohibited  by  the  common-law  rule  against  simultaneous  holding 
of  two  incompatible  offices. 

Ho  known  Missouri  statute  prohibits  one  person  from  simul- 
taneously holding  the  office  of  alderman  and  city  collector  of 
a fourth  class  city.  We  therefore  turn  to  consideration  of 
the  common-law  rule. 

"TCie  rule  at  common  law  Is  well  settled 
that  where  one,  while  occupying  a public 
office,  accepts  another,  which  is  incompati- 
ble with  it,  the  first  will  Ipso  facto 
terminate  without  Judicial  proceeding  or  any 
other  act  of  the  Incumbent.  Bie  acceptance 
of  the  second  office  operates  as  a resigna- 
tion of  the  first."  State  v.  Bus,  Mo., 

36  sw  636,  637. 
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We  therefore  must  determine  whether  the  offices  cf  aider- 
man  and  collector  of  a fourth  class  city  are  incompatible. 

When  are  offices  incompatible?  What  Is  the  test? 

The  cases  disclaim  the  existence  of  any  universally 
applicable  rule  whereby  a quick  and  accurate  determination 
of  compatibility  vel  non  can  be  made.  The  determination  must 
be  made  on  a case-to-ca3e  basis.  State  v.  Qrayston,  Mo., 

163  SW2d  335#  339*  Although  there  may  be  no  universal  rule 
of  decision,  there  are  however  certain  guides  helpful  in  each 
determination.  In  an  early  Montana  case,  the  court  set  out 
the  following  guides: 

"Offices  are  'incompatible*  when  one  has 
power  cf  removal  over  the  other,  when  one 
is  in  any  way  subordinate  to  the  other, 
when  one  has  the  power  of  supervision  over 
the  other,  or  when  the  nature  and  duties  of 
the  two  offices  are  such  as  to  render  it 
Improper,  from  considerations  of  public 
policy,  for  one  person  to  retain  both." 

(Citations  omitted)  State  v.  Wittmer,  Mont., 

144  Pac.  648,  649. 

Other  cases  have  held  offices  to  be  incompatible  whem  a)  one 
Is  subordinate  to  the  other,  b)  one  has  supervisory  power  over 
the  other,  c)  one  lias  power  of  appointment  or  power  of  removal 
over  the  other,  d)  one  audits  the  other' 3 accounts.  67  C.J.S., 
Officers,  §23#  p.135.  Mindful  of  these  guides,  what  are  the 
respective  duties  of  alderman  and  collector  in  a fourth  class 
city? 


The  collector  in  cities  of  the  fourth  class  may  be  either 
an  elective  or  appointive  office.  Section  ,.'.050,  RSMo  Supp. 
1961.  Section  79*240,  RSMo  1959#  provides  for  the  removal  of 
officers  in  fourth  class  cities. 

"The  mayor  may,  with  the  consent  of  a majority 
of  all  the  members  elected  to  the  board  of  aider- 
men,  remove  from  office,  for  cause  shown,  any 
elective  officer  of  the  city,  such  officer 
being  first  given  opportunity,  together  with 
his  witnesses,  to  be  heard  before  the  board  of 
aldermen  sitting  as  a board  of  Impeachment. 

Any  elective  officer.  Including  the  mayor,  may 
in  like  manner,  for  cause  shown,  be  removed  from 
office  by  a two- thirds  vote  of  all  members 
elected  to  the  board  of  aldermen,  independently 
of  the  mayor's  approval  or  recommendation. 
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The  mayor  may,  with  the  consent  of  a 
majority  of  all  the  members  elected  to 
the  board  of  aldermen,  remove  from  of- 
fice any  appointive  officer  of  the  city  at 
will,  and  any  such  appointive  officer  may 
be  so  removed  by  a two-thirds  vote  of 
all  the  members  elected  to  the  board  of 
aldermen,  independently  of  the  mayor's 
approval  or  recommendation.  The  board 
of  aldermen  may  pass  ordinances  regu- 
lating the  manner  of  impeachments  and 
removals."  Section  79.240,  RSMo  1959. 

'Buis,  the  board  of  aldermen  has  power  of  removal  over  the  city 
collector. 

Section  79.350,  RSMo  1959#  provides: 

"The  mayor  or  board  of  aldermen  shall  have 
power,  as  often  as  he  or  they  may  deem  it 
necessary,  to  require  any  officer  of  the  city 
to  exhibit  his  accounts  or  other  papers  or 
records,  and  to  make  report  to  the  board  of 
aldermen,  in  writing,  touching  any  matter 
relating  to  his  office." 

Section  79.310,  RSMo  1959#  requires  the  collector  to  make 
detailed  reports  to  the  board  of  aldermen.  Section  94.320, 

RSMo  1959#  provides  the  board  of  aldermen  '3hall  require  the 
collector  ...  to  make  out,  under  oath,  lists  of  delinquent 
taxes  remaining  due  * * * shall  examine  the  lists  carefully, 
and  . . . shall  approve  the  lists  * * Tftus,  the  board 

of  aldermen  have  power  to  supervise  the  collector,  to  audit 
his  accounts,  and  to  subordinate  his  actions  to  their  approval. 

In  citieB  of  the  fourth  class:  the  aldermen  have  power 
Of  removal  over  the  collector;  they  have  the  power  to  audit 
his  accounts  and  to  require  detailed  reports  of  his  official 
acts;  they  have  power  to  supervise  his  acts  and  subject  them 
to  their  approval.  When  the  respective  powers  and  duties  of 
alderman  and  collector  are  compared  to  the  guides  set  out  by 
the  courts  supra,  we  cannot  but  conclude  that  the  offices 
of  alderman  and  collector  in  cities  of  the  fourth  class  are 
incompatible  and  that  it  would  be  contrary  to  the  public 
interest  for  one  person  to  hold  both  offices  simultaneously. 
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CONCLUSION 


Prom  the  above  considerations,  It  is  the  opinion  of  thi3 
office  that  in  cities  of  the  fourth  class  one  individual  cannot 
serve  simultaneously  as  alderman  and  as  collector. 

'Bie  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Louis  C.  DeFeo,  Jr. 

Yours  very  truly. 


U>tlt 


mms  r i 


iMffaVsw&R 


Attorney  General 


AID  TO  DEPENDENT 
CHILDREN  BENEFITS: 
COURT  RECORDS: 
INSPECTION  OF  PUBLIC 
RECORDS: 


1)  Division  of  Welfare  may  grant  A.D.C.  benefits 
when  parent  is  paroled  with  provision  that  he 
support  his  children. 

2)  The  records  of  the  St.  Louis  Court  of  Criminal 
Corrections  concerning  paroles  are  public  records 
and  open  to  public  inspection. 


June  6,  1963 


Honorable  T.  D.  McNeal 
State  Senator 
Fourth  District 
4772  Palm  Street 
St.  Louis  15*  Missouri 


Dear  Senator  McNeal: 

On  April  10,  1963,  you  requested  an  opinion  from  this 
office  concerning  the  following  two  questions: 


"1.  When  a father  is  paroled  with  the 
provision  that  he  sh^l  support  his  wife 
and  family  does  the  Division  of  Welfare 
have  authority  to  grant  benefits  under  the 
aid  to  dependent  children  provisions  of 
the  welfare  law,  if  the  actual  amount  of 
support  being  provided  by  the  father  is  not 
sufficient  to  meet  the  needs  of  the  dependent 
children  and  a needy  eligible  relative  car- 
ing for  such  dependent  children? 

M2.  Where  the  Judgment  and  sentence  of  the 
St.  Louis  Court  of  Criminal  Corrections 
shows  that  probation  and  parole  has  been 
granted  on  the  condition  of  payment  of  full 
support  with  no  amount  specified,  is  the 
Division  of  Welfare  entitled  to  inspect 
the  records  of  the  parole  office  of  the 
Court  of  Criminal  Corrections  for  the  pur- 
poses of  determining  the  amount  of  support 
required  under  the  court's  terms  of  proba- 
tion or  parole,  and  actually  being  paid 
thereunder,  in  order  to  determine  the  actual 
amount  available  to  applicants  for  and 
recipients  of  benefits  under  the  aid  to 
dependent  children  program." 
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Statutes  governing  the  Aid  to  Dependent  Children  program 
are  to  be  found  in  Chapter  208,  RSMo  1959. 

Section  208.010,  RSMo  1959*  provides  in  part: 

"In  determining  the  eligibility  of  a 
claimant  for  public  assistance  under  this 
law,  it  shall  be  the  duty  of  the  division 
of  welfare  to  consider  and  take  into 
account  all  facts  and  circumstances  sur- 
rounding the  claimant,  including  his 
living  conditions,  earning  capacity,  income 
and  resources,  from  whatever  source  re- 
ceived, and  if  from  all  the  facts  and  circum- 
stances the  claimant  is  not  found  to  be  in 
need,  assistance  shall  be  denied.  The  amount 
of  benefits,  when  added  to  all  other  in- 
come, resources,  support  and  maintenance, 
shall  provide  such  persons  with  reasonable 
subsistence  compatible  with  decency  and  health 
in  accordance  with  the  standards  developed 
by  the  division  of  welfare;  • * 

This  statute  is  referred  to  as  the  needs  statute.  An 
applicant  for  public  assistance  is  required  to  meet  other  eligi- 
bility requirements  as  to  age,  residence  and  total  property. 

If  the  applicant  meetB  these  statutory  requirements,  the 
applicant  must  also  be  found  to  be  in  need  under  the  provi- 
sions of  Section  206.010.  Howlett  v.  State  Social  Security 
Commission,  149  SW2d  806j  Chapman  v.  State  Social  Security 
Commission,  147  SW2d  157 . It  has  been  held  that  under  the 
above  statute  it  is  the  duty  and  responsibility  of  the  Division 
of  Welfare  to  determine  whether  an  applicant  is  in  need  of 
public  assistance  before  assistance  can  be  granted.  In  order 
to  determine  this  need,  it  is  necessary  for  the  Division  of 
Welfare  to  make  an  investigation  and  determine  the  facts  sur- 
rounding the  living  conditions  of  the  applicant  to  determine 
whether  need  exists.  In  Bratten  v.  State  Social  Security 
Commission,  194  SW2d  536,  after  quoting  the  above  statutes, 
the  Springfield  Court  of  Appeals  stated  l.c.  539: 

"To  ascertain  these  facts  and  cir- 
cumstances the  above  section  implies  that 
the  Commission  has  the  right  to  make  the 
necessary  pertinent  inquiries  and  the  law 
contemplates  personal  contact  with  the  ap- 
plicant and  the  right  to  Interrogate  her  as 
to  her  living  conditions,  earning  power. 
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coet  of  support,  property,  etc.  Parks  v. 

State  Social  Security  Commission,  236  Mo. 

App.  1034,  160  S.W.2d  823.  Nevertheless, 
it  Is  well  established  that  the  burden  of 
proof  Is  upon  the  applicant  to  show  that 
he  Is  qualified  for  benefits  under  the  Act 
and  in  the  absence  of  such  proof  applica- 
tion should  be  rejected.  Chapman  v.  State 
Social  Security  Commission,  233  Mo.  App. 

698,  147  S.W.2d  157;  Kelley  v.  State 
Social  Security  Commission,  supra;  Bare 
v.  State  Social  Security  Commission,  Mo. 

App.,  187  S.W.2d  519;  Edwards  v.  State 
Social  Security  Commission,  Mo.  App.,  187 
S.V.2d  354." 

In  making  this  determination  of  need.  It  Is  necessary 
for  the  Division  of  Welfare  to  determine  the  amount  of  Income 
and  resources  the  applicant  has  as  well  as  to  know  about  all 
the  necessary  expenses  and  from  this  information.  It  Is 
customary  for  the  Division  of  Welfare  to  prepare  a public 
assistance  budget  setting  out  all  the  expenses  that  the 
Division  of  Welfare  determines  to  be  necessary,  together 
with  the  income  in  the  hone  and  the  difference,  if  any, 
will  represent  the  amount  of  the  grant.  This  method  has  been 
approved  by  the  appellate  courts  of  this  state.  Kelley  v. 
State  Social  Security  Commission,  l6l  SW2d  66l;  Thornberry  v. 
State  Department  of  Public  Health  and  Welfare,  295  SW2d  372, 
365  Mo.  1217*  These  principles  of  law  are  to  be  applied 
in  all  public  assistance  cases  Including  Aid  to  Dependent 
Children  Benefits. 

Uhder  Section  208. 040,  RSMo  1959 » it  Is  provided  that 
Aid  to  Dependent  Children  Benefits  shall  be  granted  to  any 
needy  child  under  the  age  of  18  who  has  been  deprived  of 
parental  support  or  care  by  reason  of  death,  continued  absence 
from  the  home  or  physical  or  mental  Incapacity  of  a parent. 

It  further  provides: 

"*  * *when  benefits  are  claimed  on  the 
basis  of  continued  absence  from  the 
home  of  a parent  and  such  absence  Is 
due  to  divorce,  desertion  or  nonsupport 
of  a child  by  a parent,  the  division  of 
welfare  shall  as  a condition  to  granting 
of  benefits  require  the  claimant  to  Ini- 
tiate or  prosecute  legal  proceedings 
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against  the  defaulting  parent  to  Becure 
support  for  such  child,  or  through  its  in- 
vestigation determine  that  the  claimant 
has  in  good  faith  informed  and  assisted 
the  proper  authorities  and  made  all  rea- 
sonable efforts  to  apprehend  the  parent 
and  charge  him  with  the  support  of  said 
child.  • * *M 

On  January  24,  1963,  this  office  issued  an  opinion  to 
Mr.  Proctor  N.  Carter,  Director  of  the  Division  of  Welfare, 

State  Office  Building,  Jefferson  City,  Missouri,  stating 
that  it  is  not  necessary  that  the  defaulting  parent  be  prose- 
cuted as  a condition  precedent  to  the  granting  of  Aid  to 
Dependent  Children  Benefits  as  long  as  the  Division  of  Wel- 
fare finds  that  the  claimant  has  made  all  reasonable  efforts 
and  assisted  the  proper  authorities  in  trying  to  secure 
support  for  the  child.  We  further  ruled  in  that  opinion 
that  the  Division  of  Welfare  has  authority  to  make  grants  to 
supplement  the  income,  resources,  support  and  maintenance 
being  received  by  the  claimant  or  child  when  the  income,  resources 
and  support  being  received  are  not  adequate  to  provide 
a reasonable  subsistence  compatible  with  decency  and  health 
In  accordance  with  the  standards  developed  by  the  Division 
of  Welfare.  This  opinion  wms  based  on  the  fact  that  the 
Division  of  Welfare  had  determined  that  the  applicant  for 
assistance  had  complied  with  this  statutory  provision  for 
securing  support  from  the  defaulting  parent. 

The  question  you  have  submitted  concerns  the  authority 
of  the  Division  of  Welfare  to  pay  benefits  when  the  defaulting 
parent  has  been  paroled  by  a court  with  the  provision  that  he 
support  his  wife  and  family  when  the  actual  amount  of  support 
provided  is  not  sufficient  to  meet  the  needs  of  the  child 
or  children.  The  question  is  whether  the  Division  of  Welfare 
may  under  these  conditions  supplement  the  amount  of  support 
that  the  parent  on  parole  actually  furnishes  under  such 
conditions. 

It  is  assumed  that  criminal  charges  have  been  filed  against 
the  defaulting  parent  as  required  by  Section  208. 040  because 
this  would  be  necessary  before  the  parole  could  be  granted. 

The  defaulting  parent  would  have  to  be  convicted  either  under 
a plea  of  guilty  or  after  triad.  The  terns  and  conditions 
of  the  parole  would  rest  entirely  in  the  discretion  of  the 
court. 
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Under  these  circumstances.  It  would  appear  that  the 
applicant  for  public  assistance  has  complied  with  the  pro- 
visions of  the  statute  as  to  making  all  reasonable  efforts  to 
have  the  defaulting  parent  charged  with  the  support  of  the 
child*  Under  such  circumstances,  if  the  amount  of  support 
actually  furnished  by  the  defaulting  parent  is  not  sufficient 
to  meet  the  standard  for  a reasonable  subsistence  compatible 
with  decency  and  health,  the  Division  of  Welfare  may  issue  a 
grant  to  supplement  that  being  received  by  the  applicant* 

The  mere  fact  that  the  defaulting  parent  is  paroled  under 
conditions  that  he  support  his  child  is  of  no  consequence 
because  that  is  merely  declaratory  of  what  he  is  already 
legally  obligated  to  do  under  the  law  of  this  State.  We  are 
assuming  that  the  defaulting  parent  is  continuously  absent 
from  the  hone  and  that  the  children  are  deprived  of  support 
by  reason  of  this  fact. 

Xn  determining  the  amount  of  support  that  is  actually 
being  furnished,  the  applicant  for  assistance  must  cooperate 
with  the  Division  of  Welfare  and  furnish  all  information 
that  is  necessary  and  possible  for  the  applicant  to  furnish 
in  order  that  the  Division  of  Welfare  may  determine 
whether  the  applicant  is  in  need  of  public  assistance. 

Failure  to  do  so  would  Justify  the  Division  of  Welfare  in 
denying  the  applicant  assistance.  The  applicant  should  not 
be  charged  with  failure  to  do  or  provide  something  beyond 
the  control  of  the  applicant. 

When  the  court  grants  a parole  to  the  defaulting  parent 
under  conditions  that  such  parent  furnish  full  support  and 
applicant  contends  that  such  parent  is  not  making  payments 
adequate  to  provide  a reasonable  subsistence  compatible  with 
decency  and  health  not  to  exceed  the  statutory  maximum  under 
Section  208.150,  RSMo  1959#  the  Division  of  Welfare  may  re- 
quire the  applicant  to  report  the  matter  to  the  court  or 
parole  officer  in  order  that  the  parole  may  be  terminated. 

The  Division  of  Welfare  may  deny  assistance  until  this  is 
done  on  the  bale  that  the  applicant  has  not  made  all 
reasonable  efforts  to  secure  support  for  the  child  or  children. 
If  the  parole  is  terminated  and  the  parent  is  Incarcerated, 
the  child  or  children  would  be  eligible  for  aid  during  such 
period  of  incarceration.  If,  however,  the  court  refuses  to 
terminate  the  parole  and  payment  adequate  to  provide  a reason- 
able subsistence  1b  not  being  furnished  for  the  child  or 
children,  they  would  be  eligible  for  assistance  under  such 
conditions  not  to  exceed  the  statutory  maximum  under  Section 
208.150,  RSMo  1959. 
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If  a parole  la  granted  on  the  condition  that  the  parolee 
pay  a definite  sum  of  money  for  the  support  of  the  child  or 
children  and  that  amount  la  paid  but  such  amount  la  insufficient 
to  meet  the  reasonable  needs  of  the  children  for  a reasonable 
subsistence  compatible  with  decency  and  health  under  the 
standard  as  developed  by  the  Division  of  Welfare,  the 
Dlvldbn  of  Welfare  then  may  supplement  the  amount  of  support 
that  Is  actually  being  paid  so  that  the  amount  received  would 
be  sufficient  to  meet  the  maximum  set  by  Section  208.150, 

RSMo  1959. 

In  answer  to  the  second  question  which  you  have  submitted. 
Article  Vy  faction  1,  Constitution  of  Missouri,  1945,  provides 
that  the  judioial  power  of  the  state  shall  be  vested  in  the 
Supreme  Court  and  certain  other  courts  named  therein.  Including 
the  St.  Louis  Court  of  Criminal  Corrections.  Implementing 
this  constitutional  provision  Is  Section  479.010,  RSMo  1959* 
establishing  the  St.  Louis  Court  of  Crirhtral  Corrections, 
consisting  of  two  divisions  which  shall  be  a court  of  record. 

All  official  acts  of  a court  of  record  r.iust  be  made  of 
record  by  the  court  before  they  become  official.  State  ex  rel. 
Gentry  v.  Westhues,  286  SW  396,  315  Mo.  6j2i  Hedlin  v.  Platte 
County,  8 Mo.  235*  Whatever  proceedings  the  law  or  practice 
of  the  court  requires  to  be  entered  constitutes  a part  of  the 
official  court  record.  State  ex  rel.  v.  May  Department  StoreB, 
38  SW2d  44,  327  Mo.  567. 

Section  109.160,  Mo.  Cum.  Supp.  1961,  provides  In  part 
that  except  as  otherwise  provided  by  law,  all  state,  county 
and  municipal  records  kept  pursuant  to  statute  or  ordinance 
shall  at  all  reasonable  times  be  open  for  a personal  Inspection 
by  any  cltisen  of  Missouri  and  those  In  charge  of  the  records 
shall  not  refuse  the  privilege  to  any  cltisen.  It  further 
provides  for  removal  of  the  officer  and  makes  It  a misdemeanor 
for  any  officer  to  violate  this  provision.  There  is  no 
provision  of  law  that  exempts  the  records  of  the  St.  Louis 
Court  of  Criminal  Corrections  from  public  inspection. 

We  are  enclosing  herewith  an  opinion  Issued  by  this  office 
on  February  5,  1963#  to  Honorable  Loicen  0.  Boyd,  Prosecuting 
Attorney  of  Worth  County,  Interpreting  Section  109*180  and 
Section  109.190,  Mo.  Cum.  Supp.  1961. 
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1)  It  is  our  opinion  that  when  a father  is  paroled 
with  the  provision  that  he  support  his  children,  the  Division 
of  Vel 'are  may  grant  assistance  in  addition  to  that  which  f a 
actually  furnished  to  meet  the  needs  not  to  exceed  the  maximum 
provided  in  Section  208.150,  RSMo  1959. 

2)  It  is  our  opinion  that  the  records  of  the  St.  Louis 
Court  of  Criminal  Corrections  are  open  to  public  inspection 
concerning  the  granting  and  conditions  of  the  parole  as  well 
as  all  official  records  kept  by  the  parole  officer  concerning 
the  aaountyof  money  that  is  paid  under  the  terms  of  the  parole 
and  that  the  Division  of  Welfare  is  entitled  to  inspect 

such  records. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Moody  Mansur. 

Very  truly  yours. 


IMS  It 


mtm  prtttiam 

Attorney  Oeneral 


Opinion  No.  170  Answered  by  Letter 

( WaldoJ 


April  19,  1963 


Honorable  Charles  0.  Hyler 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 


Dear  Mr.  Hyler: 

This  Is  In  answer  to  your  letter  of  April  16,  1963,  in 
which  you  request  an  opinion  of  this  office  concerning  the 
assessment  of  certain  vehicles. 


We  are  enclosing  for  your  information  a copy  of  an 
opinion  of  this  office  Issued  on  March  7,  19^9,  to  Honorable 
Clarence  Evans,  Chairman,  State  Tax  Commission  of  Missouri, 
Jefferson  City,  Missouri,  and  a copy  of  an  opinion  of  this 
office  issued  January  25,  1962,  to  Honorable  John  A. 

Williams,  Chairman,  State  Tax  Commission,  Jefferson  Building, 
Jefferson  City,  Missouri. 

These  opinions  hold  that  the  tangible  personal  property 
is  to  be  assessed  in  the  county  of  the  owner's  residence 
rather  than  in  the  county  in  which  the  property  may  be  located. 
In  effect,  the  assessment  of  the  vehicles  in  your  letter 
would  then  depend  upon  the  residence  of  the  owner  of  the 
vehicles.  We  point  out  that  these  opinions  do  not  deal  with 
corporate  property  and  that  vehicles  owned  by  corporations 
would  be  covered  by  Section  137-095,  RSMo  1959- 

I trust  that  these  previously  issued  opinions  which  we 
are  sending  in  this  letter  will  be  sufficient  to  answer  your 
question  without  the  necessity  of  issuing  a formal  opinion  to 
you  on  this  matter. 


Very  truly  yours. 


WVtlt 
Enc . 


ftJOMAS  K EAOLETbN 
Attorney  General 


LEGISLATION:  The  emergency  clause  appended  to  H.B.  No.  83 

CONSTITUTIONAL  LAW:  72nd  Oeneral  Assembly  (which  is  an  act  to  in 
MOTOR  VEHICLES:  crease  truck  weight  limits  and  registration 

TRUCKS:  fees),  is  invalid  since  said  act  is  not 

"necessary  for  the  immediate  preservation  of 
the  public  peace,  health  or  safety,"  as  provided  in  Section  52, 
Article  III,  Missouri  Constitution. 


April  23,  1963 


#/7/ 

Honorable  M.  E.  Morris 
Director 

Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Morris: 

We  have  your  letter  of  April  17,  1963,  wherein  you 
inquire  as  to  the  effective  date  of  House  Bill  No.  83  of 
the  72nd  General  Assembly,  recently  signed  by  Governor 
Dalton  and  returned  to  the  House  of  Representatives  with 
a message  expressing  the  Governor's  doubts  concerning  the 
efficacy  of  the  emergency  clause  appended  to  the  Bill. 

H.B.  No.  83  repeals  Section  304.180,  RSMo  1939,  re- 
lating to  the  weight  of  motor  vehicles,  and  enacts  a new 
section  relating  to  the  same  subject  in  lieu  thereof,  and 
amends  Section  301. 060,  RSMo  1959,  relating  to  registration 
fees  of  motor  vehicles.  The  purpose  of  the  Bill  is  to  in- 
crease the  permissible  weight  of  commercial  motor  vehicles 
traveling  on  the  state's  Interstate  and  primary  highway 
system  and  to  provide  for  a corresponding  increase  in  the 
registration  fees  paid  for  vehicles  of  the  heavier  weights. 
The  new  law  increases  the  greatest  allowable  gross  weight 
from  64,650  pounds  to  73,280  pounds  and  raises  the  maximum 
annual  registration  fee  from  $800.00  to  $1,050.00.  A 
schedule  of  Intermediate  weights  and  fees  is  also  provided. 

In  determining  the  effective  date  of  an  act  such  as 
this,  containing  an  emergency  clause.  Sections  29  and  52  of 
Article  III  of  the  Constitution  must  be  considered.  These 
sections  are  as  follows: 

Section  29.  "No  law  passed  by  the  general 
assembly  shall  take  effect  until  ninety 
days  after  the  adjournment  of  the  session 
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at  which  it  was  enacted,  except  an  appro- 
priation act  or  in  case  of  an  emergency 
which  must  be  expressed  in  the  preamble  or 
in  the  body  of  the  act,  the  general  assembly 
shall  otherwise  direct  by  a two-thirds  vote 
of  the  members  elected  to  each  house,  taken 
by  yeas  and  nays;  provided,  if  the  general 
assembly  recesses  for  thirty  days  or  more  it 
may  prescribe  by  Joint  resolution  that  laws 
previously  passed  and  not  effective  shall 
take  effect  ninety  days  from  the  beginning 
of  such  recess." 

Section  52(a).  "A  referendum  may  be  ordered 
(except  as  to  laws  necessary  for  the  imme- 
diate preservation  of  the  public  peace, 
health  or  safety,  and  laws  making  appropria- 
tions for  the  current  expenses  of  the  state 
government,  for  the  maintenance  of  state 
institutions  and  for  the  support  of  public 
schools)  either  by  petitions  signed  by  five 
per  cent  of  the  legal  voters  in  each  of 
two-thirds  of  the  congressional  districts 
in  the  state,  or  by  the  general  assembly, 
as  other  bills  are  enacted.  Referendum 
petitions  shall  be  filed  with  the  secre- 
tary of  state  not  more  than  ninety  days 
after  the  final  adjournment  of  the  session 
of  the  general  assembly  which  passed  the 
bill  on  which  the  referendum  is  demanded." 

It  can  be  seen  that  while  Section  29  provides  that  an 
act  may  become  effective  sooner  than  ninety  days  after  the 
adjournment  of  the  legislative  session  upon  a declaration 
of  emergency  by  two-thirds  of  the  membership  of  each  house. 
Section  52  reserves  to  the  people,  for  a period  of  ninety 
days  after  adjournment,  the  right  of  referendum  over  all 
bills  except  those  "necessary  for  the  immediate  preservation 
of  the  public  peace,  health  or  safety"  (and  certain  others 
not  material  here).  These  two  constitutional  provisions  were 
first  considered  in  a case  involving  an  emergency  clause  by 
our  Supreme  Court  in  State  ex  rel.  Westhues  v.  Sullivan, 
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283  Mo.  546,  224  SW  327.  In  that  case,  the  Court  held 
that  the  two  provisions  must  be  construed  together  and 
that,  in  order  to  be  effective,  the  legislative  declara- 
tion of  emergency  provided  by  Section  29  must  be  such  as 
will  meet  the  Section  52  standard  of  "necessary  for  the 
immediate  preservation  of  the  public  peace,  health  or 
safety  Whether  that  standard  has  been  met  is  a judicial 
question,  said  the  Supreme  Court,  and  the  courts  are  obliged 
to  look  behind  the  legislative  statement  of  emergency  to 
determine  if  the  act  in  question  is  so  necessary  to  the  im- 
mediate preservation  of  the  public  peace,  health  or  safety 
as  to  warrant  a denial  of  all  possibility  of  a referendum 
in  order  to  give  immediate  effect  to  the  act.  Otherwise, 
the  Court  pointed  out,  the  right  to  refer  legislative  enact- 
ments, guaranteed  the  people  by  the  Constitution,  could  be 
made  subject  to  a mere  statement  of  emergency  by  the  Legis- 
lature, whether  or  not  such  an  emergency  existed  in  fact. 

The  constitutional  referendum  would  thus  become  a legisla- 
tive referendum.  The  Supreme  Court  then  proceeded  to  examine 
the  alleged  emergency  measure  before  it  (the  Workmen's  Com- 
pensation Act  of  1919)  and  held  that  it  did  not  present  an 
emergency  situation  within  the  meaning  of  Section  57  of 
Article  IV  of  the  Constitution  of  1875  (now  Sec.  52  of  Art. 
Ill,  supra),  and  was  therefore  referable  by  the  people. 

The  conclusion  reached  in  the  Sullivan  case  that  an 
emergency  declared  by  the  Legislature  under  Section  29  may 
not  accelerate  the  effective  date  of  a law  unless  It  meets 
the  test  of  an  emergency  under  Section  52  has  been  consist- 
ently followed  in  a series  of  subsequent  cases.  State  ex 
rel.  Pollock  v.  Becker,  289  Mo.  660,  233  SW  64l;  Fahey  v. 
Hackmann,  291  Mo.  351*  237  SW  752;  State  ex  inf.  Barrett  v. 
Maitland,  296  Mo.  338*  246  SW  267;  State  ex  rel.  Harvey  v. 
Linville,  318  Mo.  698,  300  SW  1066. 

Our  Court  has  also  ruled  against  the  contention  that  an 
act  may  become  immediately  effective  as  an  emergency  measure 
under  Section  29  and  still  be  subject  to  a referendum  as  pro- 
vided in  Section  52,  stating.  In  State  ex  rel.  Moore  v. 
Toberman,  363  Mo.  245,  250  SW2d  701,  706,  that: 

"Moreover,  § 52(b)  clarifies  beyond  question 
the  intendment  and  scope  of  the  referendum 
provided  in  § 52(a).  It  provides:  ' * * * 

Any  measure  referred  to  the  people  shall 
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take  effect  when  approved  by  a majority 
of  the  votes  cast  thereon,  and  not  other- 
wise . ' This  is  a clear  declaration  that 
the  referendum  provided  for  in  52(a)  is 
not  Intended  to  apply  to  laws  that  have 
become  effective.' 

Similarly  in  State  ex  rel.  Westhues  v.  Sullivan,  supra, 
the  Court  said  (l.  c.  335): 

"That  an  act  may  take  effect  under  a 
general  emergency  clause,  and  yet  be 
subject  to  the  referendum,  is  clearly 
contrary  to  the  intent  of  the  amendment, 
and  would  produce  disastrous  results.  The 
clause  in  the  amendment  [now  Section  52(b)] 
which  reads,  'Any  measure  referred  to  the 
people  shall  take  effect  and  become  the  law 
when  it  is  approved  by  a majority  of  the 
votes  cast  thereon,  and  not  otherwise, ' 
clearly  means  that  a law  upon  which  the 
referendum  is  invoked  cannot  take  effect 
prior  to  its  approval  by  the  vote;  and 
consequently  no  act  that  is  subject  to 
the  referendum  can  be  made  to  go  into 
operation  for  90  days  after  the  adjourn- 
ment of  the  session  or  its  approval  by 
vote ." 

The  decisions  in  Sullivan  and  subsequent  cases  were 
summarized  in  the  most  recent  case  on  this  subject.  State 
ex  rel.  City  of  Charleston  v.  Holman,  Mo.,  355  SW2d  9^6, 
where  the  Court  said  (l.  c.  950): 

"In  1920,  this  court,  in  construing  the 
purpose  and  effect  of  provisions  of  the 
Constitution  of  1875  from  which  the  above 
quoted  §§  29  and  52(a),  Article  III,  of 
our  present  constitution  are  taken,  held 
they,  of  necessity,  were  to  be  read  and 
considered  together.  And  so  construing 
them,  it  was  further  held  that  no  act  sub- 
ject to  the  referendum  provisions  of  § 52(a) 
could  go  into  effect  earlier  than  90  days 
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after  the  adjournment  of  the  session  at 
which  It  was  enacted;  that  neither  could 
an  act  subject  to  referendum  be  made 
effective  at  an  earlier  date  by  the  mere 
legislative  declaration  than  an  earlier 
effective  date  was  necessary  for  the  im- 
mediate preservation  of  the  public  peace, 
health  or  safety;  and  that  the  courts  are 
vested  with  the  right  and  duty  to  measure 
the  act  'by  the  yardstick  of  the  constitu- 
tion1 and  determine  whether  in  fact  its 
previsions  are  'necessary  for  the  immediate 
preservation  of  the  public  peace,  health 
or  safety.'  * * *" 

From  the  foregoing,  we  conclude  that  a legislative 
declaration  of  emergency  does  not  render  an  act  immediately 
effective  unless  it  is  "necessary  for  the  immediate  preserva- 
tion of  the  public  peace,  health  or  safety"  that  the  act  be 
given  immediate  effect;  and  that  the  legislative  declaration 
is  not  binding  but  is  open  to  inquiry  to  determine  whether 
the  Section  52  test  has  been  met. 

The  emergency  clause  appended  to  H.B.  No.  83  reads  as 
follows: 


"Section  3.  Since  the  present  laws  govern- 
ing maximum  vehicle  weights  seriously  inter- 
fere with  the  movements  of  essential  products 
to  and  from  industry,  business  and  agriculture 
which  are  necessary  for  the  immediate  preserva- 
tion of  public  peace,  health,  safety,  and 
general  welfare,  the  General  Assembly  hereby 
declares  an  emergency  exists  within  the  mean- 
ing of  the  Constitution,  and  this  Act  shall 
become  effective  upon  passage  and  approval." 

No  doubt  the  removal  of  the  handicap  imposed  upon  the 
trucking  industry  by  the  present  weight  limits  will  result 
in  many  benefits  for  Missouri.  The  transportation  services 
performed  by  commercial  motor  vehicles  are  extremely  impor- 
tant to  the  economy  of  the  state,  and  the  passage  of  H.B. 

No.  83  will  make  possible  a substantial  enlargement  of  these 
services.  The  question  remains,  however,  whether  the  increase 
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in  maximum  weight  limits  and  the  resulting  revenues  derived 
from  the  increased  registration  fees  provided  in  H.B.  No.  83 
are  of  such  vital  importance  to  the  immediate  preservation 
of  the  public  peace,  health  or  safety  that  the  Bill  may  be 
given  Immediate  effect  and  the  referendum  guaranteed  by  the 
Constitution  thus  avoided.  For  some  years,  trucks  have  been 
required  to  observe  our  present  weight  limits  without  appar- 
ent damage  to  the  public  peace,  health  or  safety.  This  holds 
true  even  though  in  recent  years  the  current  restrictions 
have  become  particularly  burdensome  due  to  increased  weight 
limits  in  adjoining  states.  It  can  hardly  be  said  that  an 
increase  of  some  13#  in  maximum  truck  weights  is  necessary 
to  meet  an  immediate  threat  to  the  public  peace,  health  or 
safety  when  no  such  threat  was  apparent  prior  to  the  enact- 
ment of  the  increase. 

A somewhat  related  situation  is  found  in  State  ex  rel. 
State  Highway  Commission  v.  Thompson,  323  Mo.  7^2,  19  SW2d 
642,  wherein  the  Court  considered  an  act  authorizing  the 
issuance  of  $7,500,000  in  bonds  to  provide  for  the  comple- 
tion of  the  state  highway  system,  and  other  matters.  An 
emergency  clause  was  appended  to  the  bill  and  our  Court  held 
this  clause  did  not  meet  the  standard  of  Section  52.  The 
Court  said  (l.  c.  647): 

"*  * * The  early  completion  of  the  state 
highway  system,  the  reimbursement  of 
counties  for  money  expended  on  the  state 
highway  system,  the  relief  from  congestion 
of  traffic  in  areas  adjacent  to  St.  Louis 
and  Kansas  City,  and  a beginning  of  sup- 
plementary state  highways  in  counties,  are 
all  desirable,  and  when  accomplished  will 
no  doubt  greatly  contribute  to  the  public 
welfare,  and  indirectly  promote  the  public 
peace,  health  and  safety.  But  it  cannot 
be  affirmed  that  any  of  these  things  are 
necessary  for  the  immediate  preservation 
of  the  public  peace,  health  or  safety. 

• • *" 

Certainly  the  trucking  industry  could  not  function  with- 
out a highway  system,  and  yet  the  Court  held  that  the  construc- 
tion of  such  a system  is  not  of  such  vital  necessity  as  to 
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warrant  the  giving  of  immediate  effect  to  the  act. 

In  Fahey  v.  Hackmann,  291  Mo.  351 , 237  SW  752,  the 
General  Assembly  passed  a veterans'  benefit  bill  with  an 
emergency  clause  which  stated  that  many  of  the  intended 
beneficiaries  of  the  act  were  not  employed  and  were  in 
dire  need  of  the  benefits  sought  to  be  provided  them  in 
the  act.  The  Supreme  Court  held  that  the  emergency  clause 
was  ineffectual,  saying  (1.  c.  761): 


"It  is  by  virtue  of  this  clause  that  pro- 
posed action  under  the  law  at  this  time 
is  threatened.  We  regret  to  postpone 
the  disposition  of  thi3  fund,  so  richly 
deserved  by  the  beneficiaries  thereof, 
for  even  the  short  space  of  six  or  seven 
weeks,  but  we  feel  that  the  heroes  en- 
titled to  the  fund  would  not  ask  us  to 
run  counter  to  former  Judicial  determina- 
tions in  order  to  save  this  short  space 
of  time." 


Applying  the  consistent  line  of  thinking  developed  by 
the  Supreme  Court  in  the  cases  heretofore  cited,  we  must 
necessarily  conclude  that,  desirable  as  the  implementation 
of  H.B.  No.  83  may  be,  it  cannot  be  said  to  be  necessary  to 
the  Immediate  preservation  of  the  public  peace,  health  or 
safety,  and  thus  cannot  be  given  immediate  effect.  This 
being  the  case,  H.B.  No.  83  will  become  effective  in  the 
normal  course  as  provided  in  Section  29  of  Article  III,  so 
that  its  effective  date  will  be  90  days  after  the  adjourn- 
ment of  the  present  legislative  session,  or  October  13,  1963. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  emergency 
clause  appended  to  H.B.  No.  83,  72nd  General  Assembly,  does 
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not  meet  the  constitutional  standard  set  out  in  Section  52, 
Article  III,  Missouri  Constitution;  that  an  act  to  be  given 
immediate  effect  must  be  "necessary  for  the  immediate  preser- 
vation of  the  public  peace,  health  or  safety"  and  said 
emergency  clause  is  therefore  invalid. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  James  J.  Murphy. 


Very  truly  yours, 


[ L 3-Cl 


L 


THOMAS  F.  EAGLETON 
Attorney  General 


'JVTIES  op  FOURTH  CLASS:  Marshal  elected  in  April,  1963*  in  Fourth 
OFFICER^:  Class  City  of  Grandview,  Missouri,  nay  not 

serve  or  oe  paid  an  additional  salary  as 
a patrolman  member  of  the  police  department 
of  such  city.  Such  offices  incompatible  due 
to  fact  that  office  of  patrolman  is  sub- 
ordinate and  accountable  to  office  of 
marshal.  Such  marshal  may  not  be  paid  an 
additional  salary  as  chief  of  police. 

May  24,  1963 


OPINION  NO.  172 


Honorable  John  L.  Fitzgerald 
Member,  Missouri  House  of  Representatives 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Fitzgerald: 

This  opinion  is  rendered  in  reply  to  two  inquiries 
directed  to  you  on  April  8th  and  10th  by  the  City  Attorney 
of  Grandview,  Missouri,  the  latter  letter  stating  the 
questions  in  the  following  language: 

"My  question  at  this  time  is  whether 
the  City  of  Grandview,  a fourth  class 
city,  can  pay  an  elected  Marshall  a 
fixed  salary,  and  subsequent  to  elec- 
tion, pay  an  additional  salary  as  a 
Patrolman,  or  whether  this  is  a sub- 
ordinate position  and  therefore  he 
would  be  prohibited  as  serving  as  a 
Patrolman.  My  further  question  is 
whether  he  can  receive  a salary  as 
Chief  of  Police,  since  the  State  Stat- 
utes state  that  the  Marshall  shall 
also  be  a Chief  of  Police." 

Statutes  generally  applicable  to  cities  of  the  Fourth 
Class  are  found  at  Chapter  79,  RSMo  1959.  Section  79.050, 
RSMo  Cum,  Supp . I96I,  provides: 

"The  following  officers  3hall  be 
elected  by  the  qualified  voters  of 
the  city,  and  shall  hold  office  for 
the  term  of  two  years  and  until  their 
successors  are  elected  and  qualified, 
to  wit:  Mayor  and  board  of  aldermen. 

The  board  of  aldemen  may  provide  by 
ordinance,  after  the  approval  of  a 
majority  of  the  voters  voting  at  an 
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election  at  which  the  Issue  Is  submitted, 
for  the  appointment  of  a collector  and 
for  the  appointment  of  a chief  of  police, 
who  shall  perform  all  duties  required 
of  the  marshal  by  law,  and  any  other 
police  officers  found  by  the  board  of 
aldermen  to  be  necessary  for  the  good 
government  of  the  city.  If  the  board 
of  aldexmen  does  not  provide  for  the 
appointment  of  a chief  of  police  and 
collector  aB  provided  by  this  section, 
a city  marshal  and  collector  shall  be 
eleoted,  and  the  board  of  aldermen  may 
provide  by  ordinance  that  the  same  per- 
son may  be  elected  marshal  and  collector, 
at  the  same  election,  and  hold  both  of* 
flees  and  the  board  of  aldermen  may  pro- 
vide by  ordinance  for  the  election  of 
city  assessor,  city  attorney,  city  clerk 
and  street  commissioner,  who  shall  hold 
their  respective  offices  for  a terra  of 
two  years  and  until  their  successors 
shall  be  eleoted  or  appointed  and  quali- 
fied." 

It  has  been  established  that  the  present  marshal  of 
Grandview  was  elected  in  April,  1963,  pursuant  to  authority 
found  in  Section  79*050,  RSMo  Cum.  Supp.  I96I,  effective 
October  13,  196lj  that  no  issue  has  been  submitted  to  the 
electorate  under  that  statute j and  no  ordinance  has  been 
passed  providing  that  the  same  person  may  be  elected  mar- 
shal and  collector.  In  the  April,  19&3  election  different 
persons  were  elected  to  the  offloes  of  marshal  and  collect- 
or. 


Sinoe  the  board  of  aldermen  of  Grandview  has  not  employed 
the  statutory  procedures  outlined  in  Section  79*050,  RSMo 
Cum.  Supp.  1961,  by  which  a chief  of  police  would  be  appointed 
to  "perform  all  duties  required  of  the  marshal  by  Ism,"  and 
by  which  "the  same  person  may  be  elected  marshal  and  collect- 
or, " we  must  conclude  that  the  only  mandatory  directive 
found  in  this  statute  whloh  has  been  complied  with  is  that 
"a  city  marshal  and  collector  shall  be  elected." 

Two  statutes  bearing  significantly  on  this  question 
are  found  at  Seotions  85.6IO  and  85. 620,  RSMo  1959#  and  we 
here  quote  them  in  full 1 
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"85,610.  Marshal— powers  (fourth  olass 
cities),— The  marshal  in  oities  of  the 
fourth. class  shall  be  chief  of  police, 
and  shall  have  power  at  all  times  to 
make  or  order  an  arrest,  with  proper 
process,  for  any  offense  against  the 
laws  of  the  city  or  of  the  state,  and 
to  keep  the  offender  in  the  city  prison 
or  other  proper  place  to  prevent  his 
escape  until  a trial  can  be  had  before 
the  proper  officer,  unless  suoh  offend- 
er shall  give  a good  and  sufficient 
bond  for  his  appearance  for  trial. 

The  marshal  shall  also  have  power  to  make 
arrests  without  process,  in  all  oases  in 
which  any  offenses  against  the  laws  of 
the  city  or  of  the  state  3hall  be  com- 
mitted in  his  presence." 

"85.620.  Size  of  police  force  (fourth 
olass  cities).— The  police  of  the  city 
may  be  appointed  in  such  numbers,  for 
suoh  times  and  in  such  manner  as  may  be 
prescribed  by  ordinance.  They  shall 
have  power  to  serve  and  execute  all  war- 
rants, subpoenas,  writs  or  other  process, 
and  to  make  arrests  in  the  3am e manner 
as  the  marshal.  The  marshal  and  police- 
men shall  be  conservators  of  the  peace, 
and  shall  be  active  and  vigilant  in  the 
preservation  of  good  order  within  the 
city. " 

In  the  19^9  revision  of  Missouri's  statutes.  Sections 
85.6IO  and  85*620,  RSMo  1959#  quoted  above,  were  removed 
from  the  group  of  statutes  now  found  at  Chapter  79#  RSMo 
1959#  pertaining  to  "cities  of  fourth  classv  and  placed  in 
what  is  now  Chapter  85,  RSMo  1959,  pertaining  to  "city 
police  and  fire  departments  generally, " but  they  remain 
particularly  applicable  to  cities  of  the  fourth  class* 

When  we  notice  the  requirement  of  Section  85*610, 

RSMo  1959#  that  "the  marshal  in  cities  of  the  fourth  olass 
shall  be  chief  of  police,"  and  read  the  same  with  the 
requirement  found  in  Section  79*050,  RSMo  Cum.  Supp.  1961, 
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that  the  chief  of  polloe  "shall  perform  all  duties  required 
of  the  marshal  by  law;'  we  find  two  statutes  which  are 
wholly  compatible  and  one  complements  the  other  In  this  re- 
gard. 

When  Section  79.050,  RSMo  Cram.  Supp.  1961,  and  Taction 
85.6IO  RSMo  1959,  are  read  together  we  must  conclude  that 
the  eleoted  marshal  of  a Fourth  Class  city  Is  chief  of 
police  by  virtue  of  his  election  In  those  instances  where 
the  board  of  aldermen  does  not  provide  for  appointment  of 
a chief  of  polloe.  Where  appointment  of  a chief  of  police 
is  made  as  provided  for  in  Seotion  79.050,  RSMo  Cum.  Supp. 
1961,  the  chief  of  polloe  takes  on  "all  duties  required 
of  the  marshal  by  law, " and  only  in  such  instance  is  the 
election  of  a marshal  dispensed  with. 

The  analysis  made,  supra,  of  Seotion  85*610  RSMo  1939* 
and  Section  79.050,  RSMo  Cum.  Supp.  1961,  demonstrates  that 
one  and  only  one  person  Is  authorized  by  law  to  be  the 
chief  of  polloe  and  marshal  of  a Fourth  Class  city.  We 
now  turn  to  the  first  question  posed  as  to  the  right  of 
Orandvlew,  a Fourth  Class  city,  to  pay  Its  marshal  an  ad- 
ditional salary  as  a patrolman. 

Under  Seotion  79.050,  RSMo  Cum.  Supp.  1961,  the  mar- 
shal elected  In  the  City  of  Grandview  in  April,  1963*  was 
elected  for  a definite  term  of  two  years.  Section  79.270 
RSMo  1959*  provides* 

"The  board  of  aldermen  shall  have 
power  to  fix  the  compensation  of  all 
the  officers  and  employees  of  the 
olty,  by  ordinance.  But  the  salary 
of  an  officer  shall  not  be  changed 
during  the  time  for  which  he  was 
elected  or  appointed." 

Section  79.290  RSMo  1959,  provides* 

"The  duties,  powers  and  privileges 
of  officers  of  every  character  in 
any  way  connected  with  the  city 
government,  not  herein  defined, 
shall  be  prescribed  by  ordinance. 

And  bonds  may  be  required  of  any 
suoh  officers  for  faithfulness  in 
office  in  all  respects. " 
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We  have  heretofore  3et  forth  Section  85.620  RSMo  1959* 
applicable  to  cities  of  the  Fourth  Class,  which  provides 
that  "the  police  of  the  city  may  be  appointed  In  such 
numbers,  for  such  times  and  in  such  manner  as  may  be  pre- 
scribed by  ordinance."  Such  statute  also  provides  that 
"the  marshal  and  policemen  3hall  be  conservators  of  the 
peace.  * * **  No  ordinances  are  before  us  outlining  th«f 
duties  of  marshal  as  they  may  be  related  to  the  duties 
and  responsibilities  of  patrolmen  or  polioeraen.  However, 
oommon  experience  demonstrates  that  a chief  of  police  oc- 
cupies a position  distinct  and  different  from  that  held 
by  patrolmen  or  policemen  under  his  Jurisdiction.  What- 
ever rules  may  be  laid  down  by  ordinance  affecting  the 
police  department,  the  position  of  chief  of  polloe  connotes 
a position  or  office  having  supervisory  Jurisdiction  over 
the  positions  or  offices  of  patrolmen  or  policemen.  In 
consideration  of  such  established  faot,  we  must  conclude 
that  the  office  of  marshal  of  a city  of  the  Fourth  Class 
in  Missouri  is  incompatible  with  the  positions  of  patrol- 
men or  policemen  of  such  city  due  to  the  fact  that  patrol- 
men and  policemen  hold  positions  subordinate  to  the  marshal 
as  chief  of  police  and  arc  accountable  to  such  superior 
officer.  3uoh  conclusion  is  well  within  the  rule  stated 
as  follows  from  State  v.  Qrayston,  3^9  Mo.  700,  l.c.  708, 
163  SW2d  335* 

"The  settled  rule  of  the  common  law 
prohibiting  a public  officer  from 
holding  two  incompatible  offices  at 
the  same  time  has  never  been  ques- 
tioned. The  respective  functions 
and  duties  of  the  particular  offices 
and  their  exercise  with  a view  to 
the  public  interest  furnish  the  basis 
cf  determination  in  each  case.  Cases 
have  turned  on  the  question  whether 
such  duties  are  inconsistent,  antago- 
nistic, repugnant  or  conflicting  as 
where,  for  example,  one  office  13 
subordinate  or  accountable  to  the 
other. " 

Turning  now  to  your  second  question.  May  the  mar- 
shal elected  in  April,  1963,  receive  an  additional  salary 
as  chief  of  police?  Section  79.270  HSMo  1959,  applicable 
to  Fourth  Clas3  cities  provides: 
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"The  board  of  aldermen  shall  have 
power  to  fix  the  compensation  of 
all  the  officers  and  employees  of 
the  city,  by  ordinance.  But  the 
salary  of  an  offloer  shall  not  be 
changed  during  the  time  for  which 
he  was  elected  or  appointed. " 

Section  79*270  RSMo  1959*  quoted  above,  may  be  said  to 
implement  Article  VII,  Section  13  of  Missouri's  consti- 
tution reading  as  follows* 

"The  compensation  of  state,  county 
and  municipal  officers  shall  not  be 
increased  during  the  term  of  offloej 
nor  shall  the  term  of  any  officer 
be  extended.” 

It  has  been  previously  disclosed,  by  quoting  Section 
79*050  RSMo  Cum.  Supp.  1961,  that  the  elected  marshal  of 
a Fourth  Class  city  is  elected  for  a definite  tenn  of  two 
years.  Since  we  are  dealing  with  the  single  office  of 
marshal,  who  is  chief  of  police,  any  ordinance  enacted 
after  the  eleotion  of  such  officer  to  grant  him  addition- 
al salary  as  chief  of  police  would  be  in  violation  of 
Article  VII,  Section  13  of  Missouri's  constitution  and 
contravene  Section  79*270  RSMo  1959* 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  marshal- 
elected  in  April,  1963,  in  the  Fourth  Class  city  of 
Grandview,  Missouri,  may  not  be  paid  an  additional  salary 
to  serve  as  a patrolman  member  of  the  police  force  of 
such  city  since  the  two  offices  are  incompatible  by 
reason  of  the  office  of  patrolman  being  subordinate  and 
accountable  to  the  office  of  marshal  and  chief  of  police. 
Such  marshal  may  not  be  paid  an  additional  salary  as 
chief  of  police. 

The  foregoing  opinion  which  I hereby  approve  was  pre- 
pared by  my  assistant,  Julian  L.  O'Malley. 

Your 8 very  truly. 


JL0:df 


THOTttS  P.  EAffLSTOTT 

Attorney  deneral 


INSURANCE : 


Articles  of  Incorporation  of 

General  Life  of  Missouri  Insurance  Company 


OPINION  NO.  17^ 


April  18,  1963 


Honorable  Jack  L.  Clay 
Superintendent  of  the 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Slri 

Receipt  is  acknowledged  of  your  letter  of  April  17, 
1963,  with  which  you  submitted  to  tills  office  an  executed 
copy  of  Declaration  of  Intention  of  original  incorporators 
of  the  proposed  General  Life  of  Missouri  Insurance  Company, 
which  Declaration  of  Intention  also  included  a copy  of  the 
articles  of  incorporation  of  such  corporation  to  be  formed 
under  the  provisions  of  Chapter  376,  RSMo  1959.  Also  for- 
warded with  your  formal  request  for  an  opinion  concerning 
the  documents  heretofore  referred  to  was  proof  of  publica- 
tion of  same  as  required  by  Section  376.0/0,  KSMj  1959* 

An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  has  been  made  as  required  by  Section 
376.070,  R ®to  1959,  and  it  is  the  opinion  of  this  office 
that  the  same  are  found  to  be  in  accordance  with  the  pro- 
visions of  Sections  376.010  to  376.670,  RSHo  1959,  and  not 
inconsistent  with  the  constitution  and  laws  of  tills  State 
and  the  United  States, 

The  foregoing  opinion,  which  Z hereby  approve,  was 
prepared  by  ray  Assistant,  Julian  L.  O'Mali ©y. 

Yours  very  truly. 


jL0'M:df 


mmz  r:  mvsm 

Attorney  General 


April  12,  1963 


Opinion  No.  175  Answered  by  Letter 


Honorable  Hubert  Wheeler 
Commissioner  of  Education 
State  Department  of  Education 
P.0.  Box  480 

Jefferson  City,  Missouri 


Dear  Mr.  Wheeler: 

We  have  your  opinion  request  regarding  the  St.  Louis 
County  Special  School  District  especially  as  related  to 
students  with  speech  defects.  It  appears  that  in  1958 
your  department  3et  up  a policy  with  respect  to  speech 
defective  students  whereby  state  aid  was  given  to  the 
Special  District  under  which  policy  teachers  went  to 
schools  not  operated  by  the  Special  District  and  gave 
speech  instruction  to  students  needing  such  training. 

We  understand  that  as  of  now  there  are  approximately 
2700  students  receiving  such  instruction;  that  theoretic- 
ally and  for  the  purpose  of  receiving  state  aid  these 
students  are  accounted  for  in  units  or  '’classes"  of 
between  80  to  120  students  although  in  fact  there  are 
no  3uch  classes;  that  there  are  currently  approximately 
30  such  3tate-aid  units  for  which  the  state  gives  aid 
of  $2,800  each  or  $84,000  annually. 

We  presume  that  your  policy  Will  be  to  continue  this 
program.  If  so,  then  we  presume  that  you  will  set  up  a 
similar  accounting  system  of  unit3  from  80  to  120  to 
cover  the  other  students  not  presently  receiving  speech 
instruction  who  reside  in  the  Special  District  and  who 
seek  such  similar  instruction.  Such  a program  as  an 
extension  of  the  one  already  established  by  your  depart- 
ment in  1958,  we  would  deem  to  be  legally  tolerable  and 
defensible  in  the  event  any  litigation  might  arise 
questioning  sarnie. 


Very  truly  yours, 


'Fho'M'AS  E.'  "EAgLEToN 
Attorney  General 


OPINION  REQUEST  NO.  176  ANSWERED  BY  LETTER 


July  26,  1963 


filed 


Honorable  R.  J.  King,  Jr.,  Member 
Missouri  House  of  Representatives 
39  Rllgemore  Drive 
Clayton  5,  Missouri 

Dear  Mr.  King: 

Your  request  of  April  13,  1963,  for  the  opinion  of  this 
office  posed  a question  whether  a political  subdivision  of 
Missouri,  after  having  called  for  bids  on  Insurance  coverage, 
could  reject  the  bid  of  a mutual  Insurance  company  when  such 
bid  reflected  a sum  representing  an  estimated,  but  undeclared 
dividend  for  the  policy  period.  On  the  face  of  your  Inquiry 
It  was  disclosed  that  the  question  you  submitted  was  posed  to 
you  by  a member  of  a large  Insurance  agency. 


On  April  19,  1963  this  office  Indicated  to  you,  by  letter, 
that  a preliminary  survey  would  be  made  to  determine  unknown 
factors  entering  into  this  picture.  Investigation  discloses 
that  the  Inquiry  Involves  the  writing  of  automobile  casualty 
coverage  as  distinguished  from  fire  and  comprehensive  coverage 
on  residential  or  commerlcal  properties,  and  that  the  particular 
type  of  political  subdivision  involved  was  a sewer  dlstrlot. 


The  only  data  this  office  has  obtained  to  date  in  relation 
to  the  question  you  submitted  is  that  compiled  with  reference 
to  sealed  proposals  invited  by  the  Metropolitan  St.  Louis  Sewer 
District  on  January  9,  1963*  Of  eleven  bids  submitted  pursuant  to 
the  invitation  of  January  9,  196 3 only  one  bid  was  submitted  by 
or  on  behalf  of  a mutual  company.  Such  bid  reflected  on  its 
faoe  a total  gross  annual  premium  for  the  proposed  ooverage, 
accompanied  by  an  estimated  current  dividend  to  be  deducted 
from  the  gross  premium,  resulting  in  a net  annual  premium.  We 
accept  such  bid  as  reflecting  the  factual  situation  to  which 
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your  question  was  addressed. 

Ve  have  found  no  statute  prohibiting  this  type  of  bidding. 

On  Its  face  the  bid  reflects  the  base  cost  of  the  coverage  to 
the  political  subdivision.  The  estimated  dividend  Is  undeclared 
and  speculative  but  bears  no  character  of  deception.  Your  ques- 
tion goes  to  the  right  of  the  political  subdivision  to  reject 
the  bid,  rather  than  to  Its  right  to  accept  It.  It  Is  Interesting 
to  note  that  the  person  posing  the  question  to  you  In  the  first 
Instance  was  an  offloer  of  the  Insurance  agency  finally  receiving 
the  business  which  was  the  subject  of  bidding  pursuant  to  the 
Invitation  of  January  9,  1963,  and  that  such  agency  was  placing  the 
coverage  with  a stock  company  rather  than  a mutual  company. 

In  your  letter  of  Inquiry  you  stated  that  '’Several  political 
subdivisions  have  thrown  out  such  bids,  advising  these  companies 
that  they  could  not  accept  anticipated  dividends  as  a firm  bid.” 

Such  a stated  reason  for  rejecting  the  bids  seems  to  reflect  sound 
business  judgment,  and  no  doubt  the  officers  of  the  political 
subdivisions  involved  were  fully  acquainted  with  the  basic  statutes 
governing  their  political  subdivisions,  and  found  no  directive  in 
those  statutes  requiring  that  they  accept  suoh  bids  embracing  a 
speculative  faotor.  We  notice  that  the  Invitation  for  bids  extend- 
ed by  the  Metropolitan  St.  Louis  Sewer  District  on  January  9 » 1963 
recited  that  "The  District  reserves  the  right  of  selecting  the 
proposal  that  In  Its  opinion  is  best."  We  have  established  the 
fact  that  the  Metropolitan  St.  Louis  Sewer  District  Is  a political 
subdivision  established  by  constitutional  authority  (Mo.  Const.  Art. VI, 
Sections  30(a)  and  30(b)),  with  full  power  to  enact  ordinances  to 
Insure  orderly  administration  of  the  political  subdivision.  We  have 
no  evidence  at  hand  to  disclose  that  the  Metropolitan  St.  Louis 
Sewer  District  was  without  authority  to  reject  the  bid  of  the  mutual 
Insurance  company  submitted  in  answer  to  the  invitation  for  bids 
submitted  on  January  9,  1963*  Reference  has  been  made  to  the 
Metropolitan  St.  Louis  Sewer  District  solely  because  such  political 
subdivision  was  the  only  one  specifically  brought  to  light  In  the 
pr  llmlnary  examination  we  made  touching  your  question. 

You  are  fully  aware  of  the  different  types  of  political  sub- 
divisions in  our  State  government,  and  of  the  fact  that  their 
powers  differ  in  many  respects.  It  does  not  seem  feasible  to 
search  all  such  statutes  to  determine  the  authority  of  one  or  all 
of  these  political  subdivisions  to  reject  the  type  of  insurance 
coverage  bid  submitted  by  the  mutual  company  In  answer  to  the  in- 
vitation for  bids  made  on  January  9,  1963.  No  statute  of  general 
application  affecting  the  acceptance  or  rejection  of  bids  touching 
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the  cost  of  construction  or  maintenance  of  properties  of  political 
subdivisions  has  been  found. 

If  you  feel  that  this  letter  of  advice.  In  lieu  of  a formal 
opinion,  directed  to  your  inquiry  presents  an  unreasonable  approaoh 
to  the  real  problem,  this  office  will  be  pleased  to  searoh  the 
statutes  relating  to  powers  of  any  particular  political  sub- 
division you  may  describe. 


Yours  very  truly. 


JLOrdf 


Attorney  General 


Opinion  Request  No.  178  answered 
by  letter  by  Joseph  Nessenfeld 


October  11, 


Honorable  Charles  D.  Trigg 
Comptroller  and  Budget  Direct  oir 
Jefferson  City,  Missouri 

Dear  Mr.  Trigg! 

You  have  requested  our  opinion  concerning  the  liability 
of  the  state  for  oertaln  Items  included  in  the  list  of 
expenses  certified  to  you  by  the  Board  of  Election  Com- 
missioners of  St.  Louis  County,  Missouri,  following  the 
special  eleotlon  held  on  March  6,  1962.  At  that  election  a 
question  was  submitted  to  a vote  of  all  the  eleotors  through- 
out the  state.  No  other  question  was  submitted  for  a vote 
in  St.  Louis  County  at  the  same  election.  Section  111.403, 
RSMo. , provides  that  in  such  situation  ''all  coats  of  such 
eleotlon  Shall  be  borne  by  the  state,  and  after  audit  by  the 
state  comptroller,  the  state  treasurer  shall  pay  the  amounts 
claimed  by  and  due  the  respective  political  subdivisions  out 
of  any  moneys  appropriated  by  the  legislature  for  that 
purpose. " 

The  certification  by  St.  Louis  County  contains  thirteen 
items  of  costs.  The  first  six  of  these  items  are  not 
questioned.  The  precise  question  with  which  you  are  concerned 
Involves  the  construction  of  the  statutory  phrase  'all  coats 
of  such  election."  The  statute  does  not  define  the  phrase 
and  we  have  found  no  oaae  which  contains  a definition  thereof 
applicable  to  the  instant  facts.  It  is  clear,  however,  that 
the  Legislature  Intended  to  distinguish  between  those  costs 
which  constitute  part  of  the  administration  of  the  office  of 
whatever  official  performs  the  duties  of  conducting  elections 
and  those  expenses  which  are  specifically  Incurred  therefor. 

Xn  our  opinion,  the  phrase  "coats  of  such  election" 
means  all  those  coate  which  in  no  event  would  have  been 
Incurred  but  for  the  election.  HSF  way  of  example,  items  such 
as  salaries  of  Judges  and  clerics  of  election,  rent  of  polling 
places  and  the  coat  of  printing  ballots  would  in  no  event 
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have  been  Incurred  but  for  the  election.  In  this  frame  of 
reference  we  have  considered  each  of  the  Items  7 to  13* 
inclusive*  and  have  concluded  that  Items  7 to  11*  inclusive* 
may  properly  be  deemed  'costs  of  such  election*  but  that 
Items  12  and  13  do  not  constitute  part  of  such  costs. 

Items  7 to  11  may  be  considered  together  inasmuch  as 
they  all  relate  to  a pre-election  canvass.  A part  of  Item  7 
(which  we  are  informed  amounts  to  $18.48)  is  for  postage  for 
absentee  ballots*  an  expense  which  in  any  view  is  part  of 
the  costs  of  the  election.  The  balance  of  Item  7*  amounting 
to  $869.34,  is  for  postage  in  connection  with  the  pre- 
election canvass. 

Section  113.210*  RSMo. * paragraph  5,  applicable  only  to 
St.  Louis  County*  specifically  provided 1 

’’The  board  of  election  commissioners 
shall  order  a canvass  of  all  regis- 
tered voters  not  later  than  three  weeks 
before  each  election  and  revise  each 
canvass  In the  same  manner  as  provided 
for  in  sections  113.010  to  113.420.M 
(Emphasis  supplied) 

It  is  to  be  noted  that  paragraph  3 of  that  section*  113.210* 
specifically  refers  to  special  elections  in  fixing  the 
closing  date  of  registration.  And  Section  213.290*  RSMo., 
specifically  provided  for  a revision  of  the  registration 
preceding  special  elections  and  the  latter  section  refers  to 
the  duty  of  the  canvassers  during  such  revision. 

When  all  of  these  statutes  are  read  together  as  part  of 
a consistent  whole*  it  la  clear  that  the  Board  of  Election 
Commissioners  of  St.  Louis  County  was  required  to  order  a 
canvass  before  any  special  election  as  well  as  to  order  a 
canvass  before  any  general  or  primary  election.  Therefore* 
such  board  was  under  the  specific  statutory  duty  to  order  a 
canvass  before  the  special  election  of  March  6*  1962,  and 
solely  by  reason  thereof. 

Parenthetically*  it  is  to  be  noted  that  Section  113.210 
was  amended  by  the  72nd  General  Assembly  (Senate  Bill  333) 
ao  that  in  the  future  a canvass  will  be  required  in  St.  Louie  County 
only  before  general  and  primary  elections.  The  effect  of  the 
amended  section*  which  goes  into  effect  October  13*  19&3*  la 
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to  eliminate  any  requirement  of  a canvass  preceding  a special 
election  and  further  evidences  the  legislative  recognition 
that  theretofore  such  a canvass  was  mandatory. 

In  view  of  the  fact  that  the  pre-election  canvass  ordered 
and  held  by  the  Board  of  Election  Commissioners  of  St.  Louis 
County  was  in  terms  specifically  required  by  statute  as  part 
of  the  election  procedure,  the  board  had  no  discretion  in  the 
matter.  And  It  Is  our  opinion  that  the  costs  of  such  canvass 
constitute  part  of  the  costs  of  the  special  election.  The 
canvass,  as  required  by  Section  113.870,  RSMo.,  was  conducted 
by  the  clerks  of  election  rather  than  by  the  board's  employees 
as  such.  The  costs  thereof  would  in  no  event  have  been 
Incurred  but  for  the  election. 

Zt  follows  that  Item  10  (amount  paid  for  salaries  of 
the  canvass  clerks).  Item  9 (the  cost  of  printing  forms  used 
In  the  canvass).  Item  8 (cost  of  preparation  of  voter  regis- 
tration list 8 for  the  canvass),  and  Item  7 (that  portion 
thereof  for  postage  in  connection  with  the  canvass),  all  of 
which  were  part  of  the  costs  necessarily  Incurred  In  conducting 
the  mandatory  pre-election  canvass  and  which  In  no  event  would 
have  been  Incurred  but  for  the  election,  are  proper  items  of 
expenses  constituting  part  of  the  costs  of  the  election  for 
which  the  state  is  liable. 

Item  11  ($556*80)  is  the  amount  paid  for  automobile 
mileage  allowed  canvassers  in  pre-election  canvass.  Our 
investigation  has  revealed  that  the  Board  of  K1 action  Com- 
missioners authorises  such  mileage  allowances  to  be  paid  in 
those  instances  only  where  it  is  necessary  to  enable  the 
canvassers  to  perform  their  duties  as  required  by  the  statute. 
Zt  is  to  be  noted  that  St.  Louis  County  covers  a total  area 
of  some  496  miles,  and  as  the  board  has  pointed  out  to  this 
office  "it  would  be  impossible  to  conduct  a canvass  in  many 
of  our  precincts  without  the  extensive  use  of  transportation 
facilities."  Such  mileage  allowances  are  not  made  as  a 
matter  of  course  but  only  where  they  are  found  necessary  in 
order  to  conduct  a proper  canvass  within  the  period  of  time 
allotted.  Viewed  in  this  light,  it  is  our  opinion  that  such 
mileage  payments  constituted  expenses  incurred  in  the 
necessary  fulfillment  of  the  statutory  duty  of  conducting 
the  pre-election  canvass,  and  therefore  Item  11  is  a proper 
item  of  expense  constituting  part  of  the  costs  of  the  special 
election  for  which  the  state  is  liable. 
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Item  12  is  the  amount  paid  for  salaries  of  "temporary 
employees  In  Election  Board  Office*4  during  the  period 
February  1 to  March  9 » inclusive.  The  Board  of  Election  Com- 
missioners of  St.  Louis  County  la  authorised  by  statute  to 
employ  assistants  and  clerks  in  order  to  enable  such  board 
properly  to  perform  its  statutory  duties.  We  find  no  statutory 
limitation  upon  the  number  of  such  assistants  and  clerks, 
except  with  respect  to  those  who  are  paid  monthly  on  a yearly 
basis.  "All  other  assistants,  if  any,  employed  by  the  board7' 
are  paid  on  a daily  basis.  Section  113.180,  RSMo.,  authorises 
a maximum  number  of  employees  who  are  paid  monthly  and  the 
board  has  informed  us  that  it  employs  such  maximum  number  as 
a regular  policy.  However,  the  volume  of  work  incident  to 
the  conduct  of  a registration,  canvass  and  election  is 
greater  than  can  be  handled  by  the  total  number  of  assistants 
and  clerks  paid  monthly,  and  for  such  reason  additional 
assistants  on  a dally  basis  were  employed  to  share  the  work 
load. 


The  board  has  designated  the  employees  paid  monthly  as 
regular ' employees  and  those  employed  on  a dally  basis  as 
"temporary"  employees.  Item  12  refers  to  the  latter  group 
of  employees.  In  our  view,  such  assistants  are  "temporary" 
only  in  the  sense  that  their  services  were  discontinued 
shortly  after  the  special  election  was  held.  They  are  no 
more  "temporary"  than  would  be  additional  assistants  and 
clerks  employed  on  a monthly  basis  if  the  statute  had  author- 
ised a greater  number  of  such  assistants.  Parenthetically, 
Section  113.180  as  amended  by  the  72nd  General  Assembly, 
effective  October  13*  19&3*  now  authorises  an  additional 
twenty-four  clerks  in  the  category  the  board  designates 
"regular,"  but  does  not  affect  the  board's  authority  to 
employ  additional  assistants  payable  on  a daily  basis. 

The  determination  of  the  proper  number  of  clerks  and 
assistants  necessary  to  enable  the  board  to  carry  out  its 
prescribed  duties  is  within  the  administrative  discretion  of 
the  board,  whether  such  employees  are  those  paid  on  a monthly 
or  on  a daily  basis.  The  services  performed  by  those 
assistants  paid  on  a daily  basis  are  no  different  than  those 
performed  by  the  assistants  and  clerks  paid  at  a monthly 
rate,  and  the  amounts  paid  them  as  compensation  on  a dally 
basis  no  more  constitute  part  of  the  costs  of  the  election 
than  do  the  amounts  paid  these  assistants  and  clerks  employed 
at  a monthly  rate. 


Honorable  Charles  D.  Trigg 


While  It  is  no  doubt  true  that  the  additional  work  load 
resulting  from  an  intermediate  registration,  canvass  and 
election  was  a major  factor  (if  not  the  sole  factor)  In  the 
board* 8 decision  to  employ  additional  assistants,  the  expense 
incident  thereto  does  not  constitute  a direct  cost  as  such 
of  the  election.  The  increase  in  the  number  of  assistants 
and  the  cost  thereof  cannot  be  said  to  be  such  as  would  in 
no  event  have  resulted  or  been  incurred  but  for  the  electron, 
'i'hat  is,  had  the  number  of  the  so-called  'regular'*  employees 
authorised  by  the  statute  in  1962  been  greater,  it  is  obvious 
that  the  "temporary"  employees  would  not  have  been  employed. 
Hence,  their  employment  resulted  from  the  fortuitous  circum- 
stance that  the  number  of  "regular”  employees  were  insufficient 
to  handle  the  work  load  in  the  Judgment  of  the  board. 

In  this  connection,  we  take  note  of  a statement  made  by 
the  board  to  the  effect  that  a part  of  the  increased  work 
load  resulted  from  holding  an  intermediate  registration  which 
'would  tend  to  add  to  such  work  because  of  an  increase  in  the 
number  of  new  registrations  to  be  processed. M As  indicated 
above,  the  pre-election  canvass  is  not  conducted  by  the 
board* 8 assistants,  either  "regular"  or  "temporary7'  but  by 
clerks  of  election,  so  that  the  cost  thereof  la  an  Identifi- 
able cost  which  could  not  have  been  incurred  but  for  the 
election.  On  the  other  hand,  the  amount  paid  as  compensation 
to  assistants  and  clerks  of  the  board  is  not  identifiable  as 
specifically  incurred  for  the  election. 

The  remaining  Item  13  ($603)  ia  the  amount  paid  for 
Bupper  money  allowance  to  employees  on  the  "regular  staff" 
of  the  election  board  during  a period  of  overtime  work. 

Without  regard  to  whether  the  board  has  authority  to  make 
such  allowance,  it  is  clear  that  such  item  is  not  a cost 
which  in  no  event  would  have  been  incurred  but  for  the 
election.  It  resulted  from  the  fact  that  the  board  required 
the  overtime  work  of  its  monthly  employees  rather  than  employ 
additional  assistants  on  a dally  basis.  Wb  do  not  believe 
that  such  item  is  any  more  a cost  of  the  election  than  would 
be  a payment  of  lunch  money  to  the  same  employees.  In  any 
event,  what  we  have  said  as  to  the  liability  of  the  state  for 
the  cost  of  the  additional  assistants  employed  on  a daily 
basis  la  determinative  of  this  issue. 

Summarising,  it  is  the  opinion  of  this  office  that  the 
state  is  liable  for  the  payment  of  Items  7 to  11  inclusive, 
and  is  not  liable  for  the  payment  of  Items  12  and  13  of 
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the  amounts  certified  by  St.  Louis  County  In  connection  with 
the  special  election  of  March  6,  1962. 


Very  truly  yours. 


mmf&rrmmm 

Attorney  General 


JN  :BJ 


COUNTIES: 

COUNTY  COURTS: 
PLANNING  COMMISSIONS: 
ZONING  COMMISSIONS: 
PLANNING  AND  ZONING 
COMMISSIONS: 


County  planning  commission  not 
authorized  to  issue  building  permits. 
Such  permits  must  be  issued  by 
enforcement  officer  appointed  by 
county  court  after  county  court 
adopts  zoning  order. 


OPINION  NO.  l8l 


June  17,  1963 


Honorable  Earl  R.  Blackwell 
State  Senator,  22nd  District 
Senate  Post  Office 
Jefferson  City,  Missouri 

Dear  Senator  Blackwell: 

This  is  in  response  to  your  recent  request  for  an 
opinion  of  this  office,  which  request  reads  in  part  as 
follows: 

"I  would  appreciate  an  opinion  from 
your  office  on  the  following  question. 

"Does  the  planning  commission  in  a 
county  of  the  second  class  have  the 
power  to  issue  building  permits 
authorizing  the  erection  of  privately 
owned  buildings?  If  the  planning 
commission  does  not  have  this  author- 
ity, is  there  any  procedure  whereby 
the  county  court  in  such  a county 
make  and  enforce  such  zoning  regula- 
tions?" 

In  a letter  of  this  office  Issued  to  the  Honorable 
William  B.  Mllfelt  on  September  5,  1962,  it  was  ruled 
that  once  an  election  is  conducted  as  provided  for  in 
Section  64.530,  RSMo  1959,  the  county  court  has  a choice 
as  to  whether  the  zoning  provisions  or  planning  provi- 
sions, or  both,  of  Sections  64.510  to  64.690  will  be 
put  into  effect.  A copy  of  that  letter  is  enclosed  here- 
with. 


Upon  the  premise  established  in  the  Mllfelt  opinion, 
building  permits  authorizing  the  construction  of  privately 
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owned  structures  may  be  Issued  only  after  the  procedures 
set  out  In  Sections  64.640  and  64.650  have  been  followed. 
That  is  to  say,  if  the  county  court  is  desirous  of  invoking 
the  zoning  powers  set  out  in  Sections  64.620  through  64.690 
it  is  necessary  that  where  a planning  commission  already 
exists,  the  cotmnission  be  requested  by  the  county  court  to 
recommend  boundaries  of  districts  and  appropriate  regula- 
tions. After  the  necessary  hearings,  the  county  court  may 
adopt  the  proposed  zoning  order  "with  or  without  change  or 
may  refer  it  back  to  the  commission  • . 

Section  64.650  provides  that  after  such  a zoning  plan 
is  adopted  by  the  county  court,  an  officer  is  appointed 
by  the  county  court  to  enforce  the  zoning  order  and  to 
issue  building  permits. 

The  answer  to  your  first  question  must,  therefore,  be 
in  the  negative  Insofar  as  the  planning  commission  Itself 
is  concerned.  However,  the  power  of  such  a county  to 
avail  itself  of  the  protection  of  the  statutes  referring 
to  zoning  powers  is  clear. 

A printing  error  in  Section  64.650,  RSMo  1959#  should 
be  pointed  out  so  as  to  avoid  confusion  if  the  county  con- 
cerned here  adopts  a zoning  order.  The  first  sentence  of 
that  section  concludes  with  the  phrase  "to  enforce  the 
provisions  of  Section  64.510."  Reference  to  House  Bill  465 
66th  Oeneral  Assembly,  L.1951#  page  406,  412,  Section  12, 
reveals  that  the  initial  sentence  of  this  section  correctly 
reads  as  follows t 

"Any  county  court  which  has  adopted 
a zoning  plan,  as  provided  herein, 
shall  appoint  an  officer  or  shall 
designate  one  of  the  existing 
officials  to  enforce  the  provisions 
of  this  act. " 

Since  that  "act"  brought  into  existence  the  sections  set 
out  in  the  Revised  Statutes  of  Missouri  of  1959  as  Sections 
64.510  through  64.690,  it  is  clear  that  the  duties  of  the 
offioer  appointed  under  Section  64.650  will  encompass  the 
enforcement  of  the  zoning  provisions  of  all  those  sections. 
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Conclualon 


It  is,  therefore,  the  opinion  of  this  office  that  a 
planning  commission  does  not  have  power  to  issue  building 
permits  which  authorize  the  erection  of  privately  owned 
buildings  in  a county  of  the  second  class  wherein  planning 
and  zoning  have  been  adopted  by  vote  of  the  people.  Such 
permits  may  be  issued  by  an  enforcement  officer,  but  only 
after  a zoning  plan  has  been  duly  adopted  by  the  county 
court  and  the  enforcement  officer  appointed  or  an  existing 
official  designated. 

This  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Albert  J.  Stephan,  Jr. 

Very  truly  yours 


AJS:im 


raPKA's  v:  — 

Attorney  General 


Opinion  Request  No.  183  answered  by- 
letter  by  John  C.  Baumann 


April  29,  1963 


Honorable  Peter  J.  J.  Rabbi tt 
State  Representative 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Mr.  Rabbltti 

This  refers  to  your  letter  of  April  23,  1963»  which 
reads  as  follows: 

’'This  is  a request  for  your  opinion  as 
to  the  effects  of  an  amendment  in  Senate 
Bill  No.  26.  This  bill  was  introduced 
to  provide  for  the  non-partisan  court  plan 
in  St.  Louis  County.  My  question  is  what 
would  be  the  constitutionality  of  the  bill 
if  amended  in  the  house  to  extend  to  Clay 
County  or  to  any  other  counties.” 

In  view  of  your  statement  concerning  the  purpose  of 
Senate  Bill  No.  26  as  the  bill  was  introduced,  we  assume 
that  you  have  in  mind  the  question  whether  an  amendment 
such  as  you  describe  would  violate  the  following  provision 
of  Article  III,  Section  21,  Constitution  of  Missouri: 

"•  • • and  no  bill  shall  be  so  amended  in 
its  passage  through  either  house  as  to 
change  its  original  purpose." 

If  this  is  time,  we  must  point  out  that  your  inquiry  is 
based  upon  a false  premise  as  to  the  purpose  of  Senate 
Bill  No.  26.  As  that  bill  was  originally  introduced,  it 
provided  for  the  extension  of  the  non-partisan  court  plan 
to  all  Judicial  circuits  to  which  It  does  not  now  apply. 

It  was  by  amendment  in  the  Senate  that  the  scope  of  the 
bill  was  so  restricted  that,  under  existing  facts.  It 
would  provide  only  for  the  extension  of  the  non-partisan 
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court  plan  to  St.  Louis  County.  In  view  of  these  facts. 
It  would  appear  dear  that  an  amendment  In  the  House  to 
again  broaden  the  scope  of  the  bill  to  make  it  apply  to 
additional  Judicial  circuits  could  not  violate  the 
constitutional  provision  quoted  above. 

There  Is  enclosed,  for  your  information,  a copy  of 
my  letter  of  Pebruary  5,  1963,  to  Senator  Waters  in  which 
I discussed  certain  constitutional  questions  with  respect 
to  Senate  Bill  No.  26  which  were  raised  prior  to  Senate 
action  on  the  bill. 


Very  truly  yours. 


THDTK5  y."  a ABLeTON 

Attorney  General 


JCB:BJ 


LIBRARIES: 

COUNTY  LIBRARIES: 

COUNTY  LIBRARY  DISTRICTS: 
STATE  AID: 


Persons  residing  on  Federal  military 
bases  within  the  boundaries  of  county 
library  district  are  residents  of 
such  district  entitled  to  library 
services  and  are  to  be  counted  in 
determining  county  library  district 
population  for  purposes  of  state  aid. 


OPINION  NO.  185 
November  27 , 1963 


Honorable  Paxton  P.  Price 
State  Librarian 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Price: 


1 


0 


This  is  in  answer  to  your  letter  requesting  an  official 
opinion  of  the  Attorney  General  and  reading  as  follows: 

' Pulaski,  Johnson  and  Cass  counties  have 
established  county  library  districts. 

Are  Ft.  Leonard  Wood  (Pulaski  County), 

Whiteman  Air  Force  Base  (Johnson  County) 
and  RLchards-Oebaur  Air  Force  Base  (Cass 
County)  within  their  respective  county 
library  districts,  which  are  financially 
supported  from  county  and  state  funds, 
and  are  these  library  districts  responsi- 
ble for  providing  library  services  to 
these  aforementioned  areas?" 

Section  182.010,  Revised  Statutes  of  Missouri,  provides 
for  the  formation  of  county  library  districts,  which  districts 
consist  of  all  the  territory  of  a county  outside  the  limits 
of  cities  maintaining  a tax  supported  library. 

It  follows,  therefore,  that  If  Fort  Leonard  Wood  and 
the  other  United  States  military  or  Air  Force  bases  are  part 
of  the  counties  in  which  they  are  physically  located,  such 
United  States  bases  are  part  of  the  county  library  districts 
in  which  they  are  physically  situated  since  all  of  such  bases 
are  outside  of  cities  and  the  persons  residing  on  such  military 
bases  are  living  In  such  county  library  districts . 
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Persons  who  live  on  military  bases  are  residents  of 
the  county  library  district  In  which  the  bases  are  physi- 
cally situated,  and  hence,  such  persons  should  be  counted 
in  determining  the  population  of  such  county  library  dis- 
trict for  purposes  of  allocating  state  aid  to  such  county 
libraries  under  provisions  of  Section  181.060,  RSMo,  which 
provides  that  at  least  fifty  per  cent  of  the  moneys  appropri- 
ated for  state  aid  to  libraries  "shall  be  based  on  an  equal 
per  capita  rate  for  the  population  of  each  * * * county  or 
regional  library  district  in  which  any  library  is  or  may 
be  established,  in  proportion  to  the  population  according 
to  the  latest  federal  census  of  such  * * * county  or  regional 
library  districts",  and  also  for  the  purposes  of  allocating 
state  aid  for  establishment  and  equalization  grants  of  state 
aid  under  such  section  which  provides  for  "establishment 
grants  on  a population  basis  to  newly  established  county 
or  regional  libraries  and  equalization  grants  on  a popula- 
tion basis  to  county  or  regional  libraries  * * The 

i960  federal  census  for  the  counties  in  which  the  federal 
military  bases  are  located  includes  persons  residing  on  mili- 
tary bases.  Therefore  for  the  purpose  of  determining  the 
population  of  county  library  districts  under  Section  l8l.- 
060,  there  should  also  be  included,  as  part  of  the  county 
population,  persons  residing  on  federal  military  bases  in 
such  counties. 

Since  persons  residing  on  Federal  military  bases  are 
residents  of  county  library  districts  in  the  counties  in 
which  such  bases  are  located,  it  also  follows  that  Buch 
persons  are  entitled  to  library  service  in  such  county 
library  districts  under  the  provisions  of  Section  182.120, 
RSMo,  providing  that  "service  shall  be  available  to  all 
residents  of  the  county  library  district." 

Section  12.030,  Revised  Statutes  of  Missouri,  provides 
as  follows: 

"The  consent  of  the  state  of  Missouri 
is  given,  in  accordance  with  the  seven- 
teenth clause,  eighth  section  of  the 
first  article  of  the  Constitution  of 
the  United  States,  to  the  acquisition 
by  the  United  States  by  purchase,  con- 
demnation, or  otherwise,  of  any  land 
in  this  state  acquired  prior  to  the 
effective  date  of  sections  12.030  and 
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12.040,  as  sites  for  customhouses,  court- 
houses, post  offices,  arsenals,  forts 
and  other  needful  buildings  required 
for  military  purposes." 

Section  12.040,  Revised  Statutes  of  Missouri,  provides 
as  follows: 

"Exclusive  jurisdiction  in  and  over 
any  land  acquired  prior  to  the  effective 
date  of  sections  12.030  and  12.040,  by 
the  United  States,  is  ceded  to  the  United 
States  for  all  purposes,  saving  and  re- 
serving, however,  to  the  state  of  Mis- 
souri the  right  of  taxation  to  the  same 
extent  and  in  the  same  manner  as  if  this 
cession  had  not  been  made;  and  further 
saving  and  reserving  to  the  state  of 
Missouri  the  right  to  serve  thereon  any 
civil  or  criminal  process  issued  under 
the  authority  of  the  state,  in  any  action 
on  account  of  rights  acquired,  obligations 
incurred,  or  crimes  committed  in  this 
state,  outside  the  boundaries  of  the  land 
but  the  jurisdiction  ceded  to  the  United 
States  continues  no  longer  than  the  United 
States  ownB  the  lands  and  uses  the  same 
for  the  purposes  for  which  they  were 
acquired . " 

Por  many  years  State  and  federal  courts  in  a long  line 
of  cases  held  that  persons  living  on  Federal  military  bases 
in  states  which  had  consented  to  exclusive  Federal  juris- 
diction over  territory  obtained  by  the  Federal  Government 
for  military  bases,  could  not  vote  in  state  elections  be- 
cause such  Federal  military  bases  were  not  part  of  the  state 
in  which  they  were  physically  located. 

The  reasoning  in  such  cases  is  well  set  forth  in  the 
case  of  Ar ledge  v.  Mabry,  197  P.2d  884,  52  N.M.  303i  decided 
in  1948  in  which  case  the  Supreme  Court  of  New  Mexico  said, 
l.c.  891,  in  quoting  from  Consolidated  Milk  Producers  vZ 
Parker,  19  Cal .2d  815,  123  P.2d  440: 


-3- 


Honorable  Paxton  P.  Price 


"The  same  declaration  occurs  In  some 
of  the  so  called  'vote  cases'  since.  In- 
deed, all  rest  their  decisions  on  the 
hypothesis  that  the  land  on  which  resi- 
dence is  claimed  is  outside  the  state 
territorially,  within  contemplation  of 
law,  so  far  as  intended  by  the  consti- 
tutional requirement  of  residence  as 
a condition  of  the  right  to  vote.  In 
the  case  of  In  re  Town  of  Highlands, 
supra  [22  N.Y.S.  139]#  the  court  said: 

" 'We  turn  to  the  question  of  the  right 
of  these  people  to  vote.  That  has  been 
decided  in  numerous  cases.  In  the  case 
of  Com.  v.  Clary,  8 Mass.  72,  the  supreme 
court  of  Massachusetts  held  that  the 
people  on  the  government  property  at 
Springfield  had  no  right  to  vote,  and 
the  question  also  arose,  and  was  decided, 
in  a case  reported  in  1 Mete.  583,  (Supp.) 

* * * So.  as  Judge  Field  says,  there 
is  a uniform  current  ot  authority  from 
fee  beginning  of  the  government  down 
to  the  decision  of  this  (Ft.  Leavenworth) 
case  in  1884, — all  to  the  effect  that  L 
this  territory  Is  not  part  of  the  state. 

(Emphasis  ours . ) * * * 

The  doctrine  that  a resident  of  a Federal  military  base 
is  not  a resident  of  the  state  in  which  the  base  is  located 
was  upheld  also  in  a recent  case  by  the  Court  of  Appeals  of 
Maryland*  Such  case  is  Royer  v.  Board  of  Election  Supervisors 
for  Cecil  County,  231  Md.  561,  191  A.2d  446,  certiorari  denied 
by  the  Supreme  Court  of  the  United  States,  November  18,  1963. 

In  that  case  the  Court  of  Appeals  of  Maryland  held  that  ci- 
vilian employees  of  the  United  States  Government  residing  on 
the  Perry  Point  Veterans'  Hospital  grounds  were  not  entitled 
to  register  and  vote  in  Cecil  County,  Maryland,  in  which  county 
the  Veterans'  Hospital  was  located,  because  the  court  held 
that  residents  of  such  Federal  areas  are  not  residents  of  the 
State  of  Maryland.  It  should,  however,  be  noted  that  in  grant- 
ing the  cession  of  such  areas  to  the  Federal  Government,  the 
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State  of  Maryland  did  not  reserve  the  right  of  taxation  but 
reserved  only  the  right  to  serve  civil  and  criminal  process 
on  persons  found  within  the  Federal  areas. 

We  do  not,  however,  agree  with  the  reasoning  of  such 
cases  which  hold  that  the  territory  in  Federal  military  bases 
is  not  a part  of  the  state  in  which  It  is  located  for  any 
purpose,  but  we  believe  that  the  territory  occupied  by  Federal 
military  or  naval  bases  is  a part  of  this  state  and  the  counties 
in  which  such  baseB  are  located  for  purposes  of  determining 
the  area  comprising  a county  library  district  and  for  purposes 
of  determining  the  population  of  such  a county  library  district. 

We  believe  that  the  correct  reasoning  is  that  set  forth 
by  the  Supreme  Court  of  West  Virginia  in  the  case  of  Adams  v. 
Londeree . 83  3E2d  127 » 139  W.  Va.  748,  and  the  District  Court 
of  Appeals,  First  District  of  California  in  the  case  of  Ara- 
pa.lolu  v.  McMenamln,  249  P.2d  318*  113  Cal.  App.2d  824, 

A.L.R.2d  1185.  In  such  cases,  it  was  held  that  persons  residing 
on  territory  in  Federal  military  or  naval  bases  may  be  entitled 
to  vote  at  elections  within  the  states  in  which  the  bases  are 
located,  because  such  persons  are  living  in  and  can  establish 
residence  in  such  states.  In  the  case  of  Arapajolu  v.  McMenamln 
the  court  said,  249  P.2d  318,  l.c.  322: 

"In  like  fashion  the  Congress  has  receded 
and  returned  to  the  States  Jurisdiction 
over  federal  lands  within  their  borders 
to  enforce  State  unemployment  insurance 
acts  therein,  26  U.S.C.A.  § 1606(d) j to 
tax  motor  fuels  sold  therein,  4 U.S.C.A. 

$ 104;  to  levy  and  collect  sales  and  use 
taxes  therein,  4 U.S.C.A.  § 105;  and  to 
levy  and  collect  State  Income  taxes  therein, 

4 U.S.C.A.  % 106.  The  power  to  collect 
all  such  taxes  depends  upon  the  existence 
of  State  Jurisdiction  over  such  federal 
lands  and  therefore  may  not  be  exercised 
in  territory  over  which  the  United  States 
has  exclusive  Jurisdiction.  Standard  Oil 
Co.  v.  California,  291  U.S.  242,  52  S.Ct. 

381,  78  L.Sd.  775.  In  recognition  of  this 
fact  the  Congress  has  made  these  recessions 
to  the  States  in  terms  of  Jurisdiction,  e.g. 

4 U.S.C.A.  §§  105  and  106:  'and  such  State 
or  taxing  authority  shall  have  full  Juris- 
diction and  power  to  levy  and  collect  any 
such  tax  in  any  Federal  area  within  such 
State  • • 26  U.S.C.A.  $ 1606(d):  'and 

any  State  shall  have  full  Jurisdiction  and 
power  to  enforce  the  provisions  of  such 
law  • • as  though  such  place  were  not  owned, 
held,  or  possessed  by  the  United  States . ' 
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"Of  the  recession  by  the  Congress  to  the 
States  of  the  jurisdiction  over  federal 
lands  to  levy  and  collect  income  taxes 
on  incomes  earned  therein  or  by  residents 
thereof  the  Supreme  Court  of  Pennsylvania 
said  in  Kiker  v.  City  of  Philadelphia, 

346  P.  624,  31  A. 2d  289,  at  page  295, 
certiorari  denied  320  U.S.  7^1,  64  S.Ct. 
41,  88  L.Ed.  439: 

" 'The  reservation  is  immediately 
adjacent  to  Philadelphia;  is  geo-  r 
graphically  within  its  limits;  and 
since  December  31,  1940,  because 
of  the  provisions  of  Public  Act 
No.  819  [4  U.S.C.A.  $ 14],  is 
actually  part  of  that  City  Tor 
the  purposes  of  imposing  the  tax 
here  under  consideration.1  (Em- 
phasis ours.) 

“So  in  speaking  of  the  recession  of  juris- 
diction to  collect  taxes  on  motor  fuel 
used  or  sold  on  federal  lands  the  Oklahoma 
Supreme  Court  in  Sanders  v.  Oklahoma  Tax 
Commission,  197  Okl.  285,  169  P.2d  748, 
certiorari  denied  329  U.S.  780,  67  S.Ct. 
202,  91  L.Ed.  670,  used  the  following 
language  found  on  page  751  of  169  P.2d: 

' 'It  follows  that  plaintiff, 
having  used  the  gasoline  in 
an  area  which  in  legal  contem- 
plation was  no  different  from 
any  other" part  of  the  state, 
became  liable  f'or  the  tax  upon 
its  use  and  the  trial  court  cor- 
rectly so  held.'  (Emphasis  ours.) 

’’There  seems  no  necessity  to  multiply 
citations.  It  is  clear  that  the  Congress 
has  receded  to  the  States  jurisdiction 
in  substantial  particulars  over  federal 
lands  over  which  the  United  States  pre- 
viously had  exclusive  jurisdiction. 
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It  may  no  longer  be  said  of  those  lands 
that  they  are,  as  said  by  the  Ohio  court 
In  Sinks  v.  Reese,  supra,  'as  foreign 
to  Ohio  (California)  as  is  the  State 
of  Indiana  or  Kentucky,  or  the  District 
of  Columbia.' " 

The  Court  pointed  out  that  many  of  the  cases  holding 
that  persons  living  on  a Federal  military  base  did  not  live 
in  the  state  in  which  the  base  was  located  and  were,  there- 
fore, not  entitled  to  vote  at  elections  in  such  state  were 
decided  before  the  Federal  Government  receded  certain  tax- 
ing jurisdiction  to  the  states.  The  Court  said,  l.c.  323* 

• All  of  the  election  cases  cited 
above,  except  Arledge  v.  Mabry,  supra, 

197  P .2d  884,  in  which  residents  on 
federal  lands  were  held  not  to  be  resi- 
dents of  the  State  so  as  to  qualify  them 
to  vote  were  decided  at  a time  when  the 
United  States  did  have  and  exercise  exclusive 
jurisdiction  over  those  lands,  and  while 
Arledge  r.  Mabry  was  decided  after  the 
recessions  of  jurisdiction  above  set  out 
the  court  in  that  case  did  not  consider 
their  effect  but  assumed  that  the  United 
States  still  had  an  exercised  exclusive 
Jurisdiction.  * * * 

'’The  jurisdiction  ver  these  lands  is 
no  longer  full  or  complete  or  exclusive. 

A substantial  portion  of  such  Juris- 
diction now  resides  in  the  StateB  and 
such  territory  can  no  longer  be  said 
with  any  support  in  logic  to  be  foreign 
to  California  or  outside  of  California 
or  without  the  Jurisdiction  of  California 
or  within  the  exclusive  Jurisdiction  of 
the  United  States.  It  Is  our  conclusion 
that  since  the  State  of  California  now 
has  jurisdiction  over  the  areas  in 
question  in  the  substantial  particulars 
above  noted  residence  in  such  areas 
is  residence  within  the  State  of  Cali- 
fornia entitling  such  residents  to  the 
right  to  vote  given  by  sec.  1,  Art.  II 
of  our  Constitution.” 
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Of  course,  Section  12.040,  supra.  Itself  provides  that 
the  State  of  Missouri  reserves  the  right  of  taxation  to  the 
same  extent  and  In  the  same  manner  as  If  the  cession  had  not 
been  made. 

In  the  case  of  Adams  v,  Londeree,  83  SE2d  127#  the  Court 
said,  l.c.  138: 

"In  a number  of  Acts  of  Congress,  rights 
of  States  to  exercise  Jurisdiction  in 
some  respects  over  such  reservations  have 
been  recognized,  thus  making  It  clear, 
we  believe,  that  the  lands  within  such 
reservations  in  some  respects  remain  the 
territory  of  the  ceding  States.  Thus, 

In  the  'Buck  Act*  mentioned  above,  4 U.S.C., 

§ 14,  the  rights  of  the  respective  States 
to  assess  and  collect  'such  tax  In  any 
Federal  area  within  such  State  to  the 
same  extent  and  with  the  same  effect  as 
though  such  area  was  not  a Federal  area', 
were  recognized.  A statute,  40  U.3.C., 

§ 290,  40  U.S.C.A.  $ 290,  authorizes 
the  several  States  to  apply  and  enforce 
the  workmen's  compensation  laws  'to  all 
lands  and  premises  owned  or  held  by  the 
United  States  of  America  by  deed  or  act 
of  cession,  by  purchase  or  otherwise 
* * Another  statute,  16  U.S.C.,  $ 

457,  16  U.S.C.A.  § 457,  provides  that 
in  case  of  wrongful  death  'within  a 
national  park  or  other  place  subject 
to  the  exclusive  Jurisdiction  of  the 
United  States  • • • such  right  of  action 
shall  exist  as  though  the  place  were 
under  the  Jurisdiction  of  the  State  • • *'. 

Another  Act,  26  U.S.C.,  § 1606,  authorizes 
the  respective  States  to  enforce  their 
unemployment  compensation  laws  over  'premises 
owned,  held,  or  possessed  by  the  United 
States,  and  any  State  shall  have  full 
Jurisdiction  and  power  to  enforce  the 
provisions  of  such  law  to  the  same  ex- 
tent and  with  the  same  effect  as  though 
such  place  were  not  owned,  held,  or  pos- 
sessed by  the  United  States ' . As  early 
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as  1825  the  Congress  enacted  an  assimila- 
tion crime  statute,  providing,  in  effect, 
that  any  offense  for  which  any  penalty 
was  not  provided  by  Federal  law  should 
be  subject  to  the  penalty  provided  by 
the  State.  Revised  Statutes,  Second  Edition, 
$ 5391*  Thus,  the  effect  of  such  statutes 
is  to  recognize  or  vest  in  the  respective 
States  certain  rights  and  privileges  over 
such  reservations  and,  especially  in  view 
of  later  Acts  of  Congress  authorizing  ac- 
ceptance by  the  United  States  of  partial 
Jurisdiction,  there  certainly  no  longer 
exists  any  basis  for  the  holdings  to  the 
effect  that  the  United  States  must  have 
and  exercise  complete  and  exclusive  juris- 
diction over  such  reservations.  'In  matters 
not  affecting  the  operation  of  the  national 
government,  there  is  no  sound  reason  why 
federal  area  residents  should  not  have  the 
same  rights,  immunities,  and  responsibilities 
as  residents  of  the  surrounding  state ' • 58 

Yale  Law  Journal  1402,  1406." 

The  Court  further  said,  l.c.  140: 

"It  may  be  that  in  the  early  history  of 
our  country,  when  the  areas  of  such  reserva- 
tions were  few  and  small  (see  West  Virginia 
statute  quoted  above  limiting  areas  which 
could  be  ceded  to  twenty -five  acres),  there 
was  some  justifiable  reason,  or  at  least 
no  serious  injustice,  in  holding  that  the 
Federal  Government  acquired  sole  sover- 
eignty over  such  ceded  lands.  But  can  such 
a result  be  Justified  where  large  and  numer- 
ous areas  are  now  owned  and  are  being  con- 
tinually acquired  by  the  United  States? 
However  that  may  be,  the  United  States  has, 
we  think,  long  since  refused  to  accept  sole 
sovereignty  of  such  ceded  lands  and  has 
repeatedly,  both  through  its  Courts  and  by 
Acts  of  Congress,  recognized  and  insisted 
that  States  have  retained  sovereignty  as 
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to  such  matters  as  do  not  interfere  or  con- 
flict with  the  use  of  the  areas  by  the  United 

States  for  the  purpose  or  purposes  for  which 

the  same  was  ceded.  By  so  holding,  the  neces- 
sity of  disfranchising  a large  number  of 
citizens  is  avoided.” 

The  Supreme  Court  of  the  United  States  in  Howard  v. 
Commissioners  of  the  Sinking  Fund  of  the  City  of  Louisville, 
344  U.s.  624,  97  t.fid.  bl$, 73  s.tft.  4b5,  held  that  the 
territory  occupied  by  a naval  ordnance  plant  is  a part  of 

the  state  in  which  it  is  located.  The  Court  said,  344  U.S., 

l.c.  626: 


‘The  appellants  first  contend  that  the  City 
could  not  annex  this  federal  area  because 
it  had  ceased  to  be  a part  of  Kentucky  when 
the  United  States  assumed  exclusive  juris- 
diction over  it.  With  this  we  do  not  agree. 

When  the  United  States,  with  the  consent  of 
Kentucky,  acquired  the  property  upon  which 
the  Ordnance  Plant  is  located,  the  property 
did  not  cease  to  be  a part  of  Kentucky. 

The  geographical  structure  of  Kentucky  re- 
mained the  same.  In  rearranging  the  structural 
divisions  of  the  Commonwealth,  in  accordance 
with  state  lav;,  the  area  became  a part  of 
the  City  of  Louisville,  just  as  it  remained 
a part  of  the  County  of  Jefferson  and  the 
Commonwealth  of  Kentucky.  A state  may  con- 
form its  municipal  structures  to  its  own 
plan,  so  long  as  the  state  does  not  inter- 
fere with  the  exercise  of  jurisdiction  within 
the  federal  area  by  the  United  States.  Ken- 
tucky^ consent  to  this  acquisition  gave  the 
United  States  power  to  exercise  exclusive 
jurisdiction  within  the  area.  A change  of 
municipal  boundaries  did  not  interfere  in 
the  least  with  the  jurisdiction  of  the  United 
States  within  the  area  or  with  its  use  or 
disposition  of  the  property.  The  fiction 
of  a state  within  a state  can  have  no  validity 
to  prevent  the  state  from  exercising  its 
power  over  the  federal  area  within  its  boundaries, 
so  long  as  there  is  no  interference  with  juris- 
diction asserted  by  the  Federal  Government. 

The  sovereign  rights  in  this  dual  relation- 
ship are  not  antagonistic.  Accommodations 
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and  cooperation  are  their  aim.  It  is 
friction,  not  fiction,  to  which  we  must 
give  heed." 

The  Supreme  Court  of  Hi s 3 our i in  the  case  of  Lankford 
v.  Qebhart,  130  Mo.  621,  32  SW  1127,  held  that  a person  who 
was  living  permanently  in  a soldiers ' home  in  Kansas  could 
not  vote  in  Missouri  because  he  was  a resident  of  the  State 
of  Kansas.  The  Court  said,  l.c.  1131: 

"The  evidence  shows  that  Snyder  had  lived 
in  Daviess  county  for  many  years,  but  at 
the  date  of  the  election  was  a member  of 
the  soldiers'  home  at  Leavenworth,  Kan. 

It  did  not  appear  how  long  he  had  been 
a member  of  the  home.  Snyder  testified 
that  he  was  a 'permanent'  member  of  the 
home,  and  was  admitted  free,  but  testi- 
fied further  that  he  had  no  intention  of 
changing  his  residence  from  Daviess  county, 
in  this  state,  and  that  he  had  been  home 
on  furlough  for  four  months  preceding  the 
election.  • * * The  evidence  that  he  was 
a permanent  member  of  the  home,  and  that 
he  was  not  permitted  to  leave  it  without 
a license  or  furlough  from  the  manager, 
would  tend  very  strongly  to  prove  a change 
of  residence.  Under  the  evidence  the  court 
may  well  have  inferred  that  a permanent 
residence  was  adopted  in  the  state  of  Kan- 
sas, and,  in  the  absence  of  any  declaration 
of  law,  we  must  presume  that  it  so  found." 

In  the  case  of  Koklnakis  v.  Koklnakis,  180  3W2d  243, 
the  Springfield  Court  of  Appeals  held  that  a person  residing 
on  the  Ft.  Leonard  Wood  Military  Base  is  a resident  of  Mis- 
souri, insofar  as  the  divorce  laws  of  this  State  are  con- 
cerned. The  Court  said,  l.c.  244: 

"Plaintiff  was  in  the  service  of  the  United 
States.  He  was  not  drafted;  but  enlisted 
in  the  3tate  of  Michigan,  and  had  been  at 
Fort  Leonard  Wood  for  some  months.  Plaintiff's 
testimony  on  the  questions  of  residence  was 
as  follows:  'I  reside  at  Fort  Leonard  Wood, 
Missouri,  Pulaski  County.'  He  and  defendant 
were  married  in  Waynes vl lie.  Pulaski  County, 
Missouri,  on  January  14,  1943,  and  separated 
about  January  25,  1943.  The  indignities. 
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concerning  which  plaintiff  testified,  and 
which  were  sufficient  for  divorce,  need 
not  be  detailed  here . Thee,  occurred  in 
Pulaski  County,  Missouri 

• ••••• 

"There  was  no  question  but  that  the  indigni- 
ties complained  of  occurred  in  this  state, 
or  that  defendant  was  then  a resident  of 
this  state.  Plaintiff  testified  that  it 
was  hi 8 intention  to  make  Missouri  his 
home.  Residence  is  entirely  a matter  of 
Intention.  No  matter  if  plaintiff  did 
belong  to  the  United  States  Army  and  was 
likely  to  be  ordered  out  of  the  state  at 
any  time,  he  was  undoubtedly  a resident 
of  Missouri  when  he  married  defendant  and 
filed  suit  for  divorce,  and  Intended  to 
make  Missouri  his  home." 

It  is  to  be  noted  that  the  Supreme  Court  of  New  Mexico 
which  held  in  the  case  of  Arled,ge  v . Mabry , supra,  that  persons 
on  a Pederal  military  base  are  not  residents  of  the  state  in 
which  the  base  is  located  and  could  not,  therefore,  vote  at 
elections  in  such  state  also  held  in  the  case  of  Chaney  v. 
Chaney,  201  P.2d  782,  53  N.M.  66,  that  a person  residing  on 
such  a base  is  not  entitled  to  a divorce  in  New  Mexico  because 
such  person  is  not  a resident  of  the  State  of  New  Mexico. 

In  Missouri,  however,  as  pointed  out  In  the  Koklnakis 
case,  supra,  the  holding  has  been  made  that  a person  residing 
on  a Federal  military  base  is  a resident  of  this  state  and  is 
a resident  of  the  county  in  which  such  base  is  located  insofar 
as  divorce  proceedings  are  concerned. 


CONCLUSION 


Persons  living  on  Federal  military  bases  located  in  the 
State  of  Missouri  are  residents  of  county  library  districts 
whose  geographical  boundaries  Include  such  Federal  bases  and 
such  persons  are  to  be  counted  in  determining  the  population 
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of  such  county  library  districts  for  ascertaining  the  amount 
of  state  aid  the  county  library  districts  are  entitled  to 
receive  and  such  persons  are  entitled  to  the  services  of  the 
libraries  established  in  such  districts. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  C.  B.  Burns,  Jr. 

Very  truly  yours. 


THOMAS  y . EAfiLSTO'N 

Attorney  General 


LIEUTENANT  OOVBRNOR:  Section  26.020,  RSMo  1959,  does  not 
OENERAL  ASSEMBLY:  prohibit  Lieutenant  Oovernor  from 

STATUTES:  employing  two  secretaries. 


OPINIONS  NOS.  186,  187 


May  15,  1963 


Honorable  Hilary  A.  Bush 
Lieutenant  Governor 

Honorable  Paul  M.  Berra 
Chairman,  House  Appropriations 
Committee 


Capitol  Building 
Jefferson  City,  Missouri 

Gentlemen: 

Both  of  you  have  written  to  me  concerning  the  same 
question  and  in  the  interest  of  simplification  I shall  quote 
from  Representative  Berra's  letter  as  follows: 

"In  checking  the  current  Blue  Book,  it 
has  come  to  my  attention  that  the  office 
of  Lieutenant  Governor  is  employing  2 
secretaries . There  is  no  doubt  in  my 
mind  that  2 secretaries  are  needed,  but 
I am  wondering  if  there  is  a violation 
of  Section  26.020." 

Section  26.020,  RSMo  1959,  to  which  you  make  reference, 
is  a3  follows: 

"Within  the  limits  of  appropriations 
for  such  purpose,  the  governor  may 
employ  and  fix  the  compensation  of 
such  legal  and  clerical  assistants 
as  may  be  necessary  for  the  efficient 
conduct  of  his  office . The  lieutenant 
governor  may  likewise  employ  and  fix 
the  compensation  of  a secretary." 

Before  reaching  the  merits  of  your  question,  I believe 
I should  state  the  obvious,  namely  to  point  out  that  I have 
filed  as  a candidate  for  the  office  of  Lieutenant  Governor 
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ln  next  year's  election.  Thus,  your  question  as  to  the 
number  of  secretaries  the  Lieutenant  Governor  may  employ 
is  one  in  which  I have  a prospectively  hopeful  personal 
interest.  Were  I a Judge,  this  interest  would  be  suffi- 
cient to  cause  me  to  disqualify  myself  from  passing  on 
the  issue . However,  our  law  requires  the  Attorney  General 
to  render  official  opinions  to  certain  public  officials, 
including  members  of  the  General  Assembly,  and  no  provision 
is  made  for  anyone  else  to  issue  an  opinion  in  the  event 
the  Attorney  General  disqualifies  himself  due  to  an  interest 
in  the  subject  matter.  Therefore,  I must  apply  the  legally 
established  "rule  of  necessity"  and  render  the  opinion  which 
you  have  requested.  (See  Evans  v.  Gore,  253  US  245,  where 
the  United  States  Supreme  Court  found  it  necessary  to  rule 
on  a question  involving  taxation  of  the  Justices  1 own 
salaries . ) 

Turning,  then,  to  the  question  which  you  present,  we 
must  determine  the  intention  of  the  Legislature  in  author- 
izing the  Lieutenant  Governor  to  appoint  "a  secretary". 

If  the  article  "a"  is  construed  to  mean  "one",  then  it 
would  appear  that  the  Lieutenant  Governor  is  presently 
employing  personnel  in  excess  of  the  statutory  authori- 
zation. If,  however,  it  appears  that  the  term  was  not 
used  as  a numerical  limitation,  we  may  say  that  the 
Lieutenant  Governor  is  authorized  to  employ  secretarial 
help  as  needed,  within  the  limits  of  his  appropriation. 

In  the  often-cited  and  leading  case  of  State  ex  rel . 
Attorney  General  v.  Martin,  60  Ark.  3^3*  30  SW  421,  the 
Supreme  Court  of  Arkansas  was  faced  with  a very  similar 
question.  The  Constitution  of  the  State  of  Arkansas  pro- 
vided that  "The  state  shall  be  divided  into  convenient 
circuits,  each  circuit  to  be  made  up  of  contiguous  coun- 
ties, for  each  of  which  circuits  a Judge  shall  be  elected. 

. . ."  (Emphasis  added.) 

The  Legislature  provided  for  the  appointment  of  an 
additional  Judge  for  one  of  the  circuits  due  to  the  great 
press  of  Judicial  business  in  that  circuit.  The  contention 
was  made  that  the  constitutional  language  provided  for  the 
election  of  but  one  Judge  for  each  circuit  and  that  the 
legislative  action  was  therefore  unconstitutional / The 
court  ruled  to  the  contrary,  stating  (l.c.  422): 
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"Now,  the  adjective  'a, • commonly  called 
the  'indefinite  article,'  and  so  called, 
too,  because  it  does  not  define  any  par- 
ticular person  or  thing,  is  entirely  too 
indefinite,  in  the  connection  used,  to 
define  or  limit  the  number  of  judges 
which  the  legislative  wisdom  may  provide 
for  the  Judicial  circuits  of  the  state. 

And  it  is  perfectly  obvious  that  its 
office  and  meaning  was  well  understood 
by  the  framers  of  our  constitution,  for 
nowhere  in  that  instrument  do  we  find 
it  used  as  a numerical  limitation." 

The  court  went  on  to  say  (l.c.  425  )• 

"But  we  are  of  the  opinion  that  this 
grammatical  particle  'a, ' whose  office 
is  frequently  only  to  preserve  euphony 
in  the  use  of  words  and  structure  of 
sentences,  and  whose  force  often  depends 
upon  the  mere  accident  of  accentuation, 
was  not  used,  nor  was  it  ever  intended 
to  be  used,  by  the  framers  of  our  organic 
law,  so  as  to  obstruct  and  partially  de- 
feat the  exalted  purpose  for  which  the 
circuit  courts,  the  'great  residuum  of 
all  Jurisdiction, ' were  created,  namely, 
the  speedy  administration  of  public 
Justice ." 

An  almost  identical  question  was  presented  to  the 
Supreme  Court  of  Oklahoma  more  recently  in  Dobbs  v Board 
of  County  Commissioners  of  Oklahoma  County,  208  Ok.  51^* 
257  P2d  802.  There,  too,  the  Constitution  provided  for 
the  election  of  "a  County  Judge"  in  each  county  and  the 
Legislature  sought  to  provide  for  two  such  Judges  in  each 
covin ty  having  a population  of  300,000  or  more.  The  court 
adopted  the  reasoning  of  the  Supreme  Court  of  Arkansas  in 
State  v.  Martin,  supra,  and  held  that  the  term  "a"  was  not 
to  be  construed  as  a numerical  limitation  and  that  the 
Legislature  was  empowered  to  enlarge  upon  the  number  of 
Judges  to  be  elected  in  each  county. 

Another  case  construing  the  term  here  in  question  is 
Lindley  v.  Murphy,  387  111.  506,  56  NE2d  832,  838,  where 
the  Supreme  Court  of  Illinois  stated: 
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"The  article  'a'  is  generally  not  used 
in  a singular  sense  unless  such  an  in- 
tention is  clear  from  the  language  of 
the  statute,  1 C.J.S.,  A p.  1;  * * *. 

We  agree  with  plaintiffs  that  the  ar- 
ticle 'a'  refers  not  to  quantity  but, 
instead,  to  the  quality  or  nature  * * *." 

See,  also.  First  Trust  Joint  Stock  Land  Bank  of 
Chicago  v.  Armstrong,  222  la.  425,  269  NW  502,  and  In  re 
Application  of  Hotel  St.  George  Corp.,  207  N.Y.S.2d  529, 
531. 


Our  own  courts  have  also  had  occasion  to  consider  this 
problem.  In  State  ex  rel . Crown  Coach  Co.  v.  Public  Service 
Commission,  238  Mo.  App.  287,  179  SW2d  123,  the  statute 
provided: 

" * * * that  the  issuance  of  a certificate 
of  convenience  and  necessity  to  one  carrier 
shall  not  prohibit  the  granting  of  such 
certificate  to  another  carrier  over  the  same 
route  if  in  the”  opinion  of  the  commission 
the  public  convenience  and  necessity  will 
be  promoted  by  so  doing."  (Emphasis  added.) 

The  contention  of  the  appellants  was  stated  by  the 
Court  of  Appeals  as  follows  (l.c.  127): 

"It  is  argued  that  when  the  statute  pro- 
vided for  the  issuance  of  'a'  certificate 
that  'a'  meant  one,  and  that  the  Commission 
may  grant  a certificate  to  'another'  or 
'some  other'  carrier  means  'one  more,  in 
addition'.  From  this  premise,  appellants 
assert  that  the  Commission  is  powerless  to 
grant  a certificate  to  more  than  two  car- 
riers over  the  same  route  regardless  of 
what  the  evidence  may  show  with  respect  to 
the  service  rendered  the  public." 

The  court  ruled  against  this  contention,  pointing  out 
that  Section  652,  R.S.  Mo.  1939,  provided  that: 

" 'When  any  subject-matter,  party  or 
person  is  described  or  referred  to  by 
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words  importing  the  singular  number 

* * * several  matters  and  persons, 

* * * shall  be  deemed  to  be  Included.' " 

The  court  held,  therefore,  that  the  article  "a"  need 
not  necessarily  denote  the  singular. 

This  rule  of  statutory  construction  that  words  denoting 
the  singular  also  include  the  plural  is  still  a part  of  our 
law.  Section  652  of  the  1939  Statutes,  quoted  above,  has 
been  carried  over  to  the  present  statutes  as  Section  1.030(2), 
RSMo  1959*  with  no  significant  change  in  its  terms . 

From  the  foregoing  it  can  be  seen  that  not  only  have 
the  courts  held  that  the  term  "a"  is  not  necessarily  a 
limitation  as  to  number  and  does  not  denote  "one"  in  every 
case,  but  also  that  our  law  provides  that  the  use  of  a term 
in  a statute  which  might  be  thought  to  import  the  singular 
may  include  the  plural. 

With  these  rules  in  mind,  we  turn  to  the  section  in 
question.  Section  26.020,  RSMo  1959*  and  look  to  its  legis- 
lative history  for  assistance  in  determining  its  meaning. 

This  section  was  drafted  in  19^9  as  a part  of  a 
general  revision  of  the  statutes  conducted  by  the  65th 
General  Assembly.  In  preparing  the  revision  bill  from 
which  this  section  was  derived  (S.B.  1008,  65th  Gen.  Ass.), 
the  re visors  stated  as  follows  (House  and  Senate  Journals, 

Vol.  Ill,  65th  Gen.  Ass.  p.  30 ): 

"There  appears  to  be  no  statutory  provisions 
authorizing  the  governor  or  lieutenant 
governor  to  employ  any  clerical,  secretarial 
or  other  assistants . Prior  to  1939  Section 
13390  provided  a salary  for  the  secretary 
to  the  governor  and  it  still  provides  sala- 
ries 'for  other  clerks  in  the  office  of  the 
governor.'  Laws  1939*  p.  676,  reenacted 
this  section  without  any  provision  for  a 
salary  for  the  secretary  to  the  governor. 

It  is  suggested,  in  view  of  this  situation, 
that  a section  be  enacted  authorizing  the 
governor  and  lieutenant  governor  to  employ 
such  assistants  as  are necessary  and  author- 
izing the  fixing  of  their  compensation." 

( Emphas i s added  . ) 
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Following  this  comment,  the  Revision  Committee  proposed 
a section  in  the  form  now  found  as  Section  26.020.  It 
appears  that  those  drafting  the  statute  Intended  to  authorize 
both  the  Governor  and  Lieutenant  Governor  to  appoint  assist- 
ants as  needed. 

Keeping  in  mind  the  above-quoted  authorities  holding 
that  the  word  "a"  does  not  normally  mean  "one"  in  the  con- 
text of  a provision  such  as  Section  26.020,  and  having 
gleaned  the  legislative  intent  from  the  comments  of  the 
framers  of  the  statute,  I am  led  to  the  conclusion  that 
this  section  does  not  limit  the  Lieutenant  Governor  to  the 
appointment  of  but  one  secretary  and  that  he  may  employ 
secretarial  assistants  as  needed. 

I am  supported  in  this  conclusion  by  what  appears  to 
be  an  identical  interpretation  placed  on  Section  26.020  by 
recent  sessions  of  the  General  Assembly.  In  each,  the  69th, 
70th  and  71st  General  Assemblies,  the  amount  of  $7,200.00 
annually  in  excess  of  the  Lieutenant  Governor’s  salary  was 
appropriated  for  the  payment  of  salaries  in  the  Lieutenant 
Governor’s  office.  (L.  1957,  p.  97,  L.  1958,  2d  Ex.  Sess., 
p.  27;  L.  1959,  H.B.  No.  62,  §4.140;  L.  1961,  p.  64.)  The 
Blue  Book  for  each  of  the  periods  covered  by  these  appro- 
priations shows  that  these  sums  were  used  for  the  payment 
of  two  secretaries'  salaries.  Thus,  the  General  Assembly 
has  evidently  construed  Section  26.020  as  authorizing  the 
Lieutenant  Governor  to  employ  more  than  one  secretary. 

As  Representative  Berra  points  out  In  his  letter, 
there  is  no  doubt  that  the  duties  of  the  Lieutenant  Governor 
necessitate  the  employment  of  more  than  one  secretary.  This 
is  not  to  say,  however,  that  there  are  no  limitations  placed 
upon  the  Lieutenant  Governor  in  the  employment  of  tuts  staff. 
Section  26.020  authorizes  appointments  by  the  Governor  and 
Lieutenant  Governor  only  "within  the  limits  of  appropriations 
for  such  purpose." 


CONCLUSION 


It  therefore  is  my  opinion  that  there  is  no  statutory 
prohibition  barring  the  Lieutenant  Governor  from  the  employ- 
ment of  more  than  one  secretary,  if  the  money  appropriated 
to  him  for  that  purpose  Is  sufficient  for  the  payment  of 
such  additional  salaries . 


Yours  very  truly. 


Attorney  General 


ASSESSORS  (CITY  AND  TOWNSHIP) 
TOWNSHIP  ORGANIZATION: 

CITY  COUNCILMAN: 

THIRD  CLASS  CITIES: 

COUNTIES : 


in  a third  class  civ 
in  a township  organ! 
incompatible  nor  is 
hibition  against  on 
one  person  may  hold 


1.  The  offices  of  city  assessor 
and  city  councilman  in  a third 
class  city  arc  inccmoatible  and 
one  person  may  not  nola  both  of 
said  offices  simultaneously. 

2.  The  offices  of  city  assessor 
y and  township  clerk,  c:c  officio  assessor, 
sational  county  of  the  third  class  are  not 
tnere  any  statutory  or  constitutional  pro- 

person  holding  both  offices  and  therefore 
both,  offices  simultaneously. 


July  24,  1963 


OPINION  NO.  188 


Honorable  Ruben  A.  Sohapeler 
Repre sentative 
Bates  County 
Butler,  Missouri 

Dear  Mr.  Schapeler: 

This  opinion  is  in  answer  to  your  inquiry 
stated  as  follows: 

"I  would  like  to  inquire  whether  it 
is  permissible  for  one  person  to  hold 
the  office  of  Township  Clerk  and  ex 
officio  Assessor  and  also  hold  the  posi- 
tion of  City  Assessor  and  member  of  the 
city  council  at  the  same  time. 

"I  would  appreciate  a written  opinion 
from  you." 

In  attempting  to  answer  this  inquiry  it  is  assumed 
that  we  are  dealing  with  a township  organizational  county 
and  a city  of  the  third  class  which  has  not  adopted  one  of 
the  optional  forms  of  city  government. 

To  answer  your  inquiry  it  must  first  be  separated 
into  its  component  parts  as  follows  and  taken  individually: 

1.  May  one  person  hold  the  office  of  city  assessor 
and  city  councilman  simultaneously;  and, 

2.  May  one  person  hold  the  office  of  township 

clerk,  ex  officio  assessor  and  city  assessor  simultaneously. 

In  general,  it  may  be  said  that  one  person  may  hold 
several  public  offices  at  the  same  time  unless  forbidden 
by  a specific  statute,  constitutional  prohibition  or  the 
common  law  rule  against  holding  two  offices  simultaneously 
when  said  offices  are  incompatible. 

We  know  of  no  specific  statute  or  constitutional 
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provislon  that  would  prohibit  tho  simultaneous  holding 
of  offices  of  city  councilman  and  assessor  of  a third 
class  city  nor  the  simultaneous  holding  of  township  clerk 
ex  officio  assessor  and  city  assessor,  and  therefore  must 
turn  to  the  common  law  rule  to  determine  the  question. 

"The  rule  at  common  law  is  wall  settled 
that  where  one,  while  occupying  a public 
office,  accepto  another,  which  is  incom- 
patible with  it,  tho  first  will  ipso 
facto  terminate  without  Judicial  proceed- 
ing or  any  other  act  of  the  incumbent 
* * *.:*  State  v.  Dus,  Mo.,  36  S.W.  636, 
at  637. 

There  is  no  universally  applicable  rule  by  which  this 
question  may  be  decided.  The  determination  must  be  made 
on  an  individual  case  to  case  basis.  State  v.  Orayston, 
Mo.,  163  S.W. 2d  335,  at  359.  There  are,  however,  certain 
guides  whioh  have  been  set  out  and  which  are  helpful  in 
each  case.  The  Supreme  Court  of  the  State  of  Montana  set 
out  the  following  in  an  early  case: 

'Offices  are  1 incompatible 1 when  one  lias 
power  of  removal  over  the  other  * * *, 
when  one  is  in  any  way  suDorciinate  to  the 
other  * * *,  when  one  has  power  of  super- 
vision over  the  other  * * *;  or  when  the 
nature  and  duties  of  the  two  offices  are 
3uch  as  to  render  it  improper,  from  con- 
siderations of  public  policy,  for  one 
person  to  retain  both  * * *. ! 

Also,  it  has  been  stated  that  offices  are  incompatible 

when: 

(a)  One  is  subordinate  to  the  other; 

(b)  One  had  the  power  of  appointment  or 
removal  over  the  other;  or 

(c)  One  audita  the  accounts  of  the  other. 

C.J.S.  Officers,  §23,  p.  135. 

'^ith  these  standards  or  guides  in  mind,  what  are  the 
duties  and  powers  of  a city  councilman  and  the  assessor  in 
a third  class  city?  The  primary  sections  that  in  this 
question  Involve  us  are:  77*310,  77.340,  and  77.370,  RSMo 
1959,  which  respectively  provide  as  follows: 
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Section  77.310i 

"The  sayor  shall  have  power  to  require, 
as  often  as  he  may  dees  It  necessary* 
any  officer  of  the  olty  to  exhibit  his 
aooounts  or  other  papers  or  records, 

and  to  make  reports  to  the  council.  In 
writing,  touching  any  subject  or  matter 
pertaining  to  his  office,  ' 

Section  77.3^0: 

"The  mayor  may,  with  the  consent  of  the 
majority  of  all  the  members  elected  to 
the  city  council,  remove  from  office, 
for  cause  shown,  any  elective  officer 
of  the  city,  such  officer  being  first 
given  opportunity,  together  with  his 
witnesses,  to  be  heard  before  the 
council,  sitting  as  a court  of  impeach- 
ment, Any  elective  officer  may,  in  like 
manner,  for  cause  shown,  be  removed  from 
office  by  a two-thirds  vote  of  all  the 
members  elected  to  the  city  council, 
independently  of  the  mayor's  approval, 
or  recommendation.  The  mayor  may,  with 
the  consent  of  a majority  of  all  the 
members  elected  to  the  council,  remove 
from  office  any  appointive  officer  of 
the  city  at  willj  and  any  such  appoin- 
tive officer  may  be  so  removed  by  a two- 
thirds  vote  of  all  the  members  elected  to 
the  council,  independently  of  the  mayor's 
approval  or  recommendation.  The  council 
may  pass  ordinances  regulating  the  manner 
of  impeachment  and  removals. H 

Section  77. 370 : 

"1.  Except  as  hereinafter  provided,  the 
following  officers  shall  be  elected  by  the 
qualified  voters  of  the  cityt  Mayor, 
police  Judge,  attorney,  assessor,  collector, 
treasurer  and,  except  in  cities  which  adopt 
the  merit  system  police  department,  a 
marshal. 


Honorable  Ruben  A.  Schapeler 


-4- 


”3.  Whenever  a city  contracts  for  the 
assessment  of  property  or  the  collection 
of  taxes  by  the  county  or  township  as- 
sessor or  collector  respectively,  as 
authorized  by  section  70*220,  RSMo,  the 
city  council  shall  by  ordinance  provide 
that  at  the  expiration  of  the  term  of  the 
then  city  assessor  or  collector,  as  the 
case  may  be,  the  office  is  abolished  and 
thereafter  no  election  shall  be  had  to 
fill  the  office;  except  that  in  the  event 
the  contract  expires  and,  for  any  reason, 
is  not  renewed,  the  council  may  by 
ordinance  provide  for  the  election  of  such 
officer  at  the  next  and  succeeding  regular 
elections  for  municipal  officers.  * * #n 

It  may  be  seen  from  the  above  statutes  that  the  mayor 
and  city  council  Ixave  power  of  supervision  over  the  assessor, 
power  of  removal  from  office,  and  power  to  audit  the  assessor' 
books.  Since,  by  these  provisions,  the  mayor  and  city  council 
do  have  these  powers  over  the  city  assessor  and  since  our 
standards  or  guides  show  that  when  these  powers  are  possessed 
the  offices  are  incompatible,  it  would  follow  that  the  offices 
of  city  councilman  and  assessor  are  incompatible  and  one 
person  may  not  hold  both  offices  simultaneously. 

Turning  now  to  our  second  question,  i.e.,  may  one  person 
hold  the  office  of  township  clerk,  ex  officio  assessor  and 
city  assessor  simultaneously,  we  must  now  apply  the  guides 
as  set  out  supra  for  determining  the  common  law  incompati- 
bility. Looking  at  the  statutes  concerning  the  township 
clerk,  ex  officio  assessor,  we  find  that  Section  65.110,  RSMo 
1959*  provides  that  such  clerk,  ex  officio  assessor  shall  be 
elected.  Section  6 5.160,  RSMo  1959*  provides  the  method  of 
his  assumming  office.  Section  65.230,  RSMo  1959*  provides 
for  his  compensation  as  clerk;  and  Section  65.240,  RSMo  Cum. 
Supp.  1961,  provides  for  hl3  compensation  as  ex  officio 
assessor.  We  find  nothing  in  either  Chapter  77*  RSMo  1959* 
governing  cities  of  the  third  class,  or  Chapter  65,  RSMo  1959* 
concerning  assessors  that  would  conflict  in  any  way  with  one 
person  holding  both  offices  simultaneously. 

Further,  we  find  at  Section  77.370,  RSMo  1959*  as  set  out 
supra,  a provision  that  the  county  or  township  ex  officio 
assessor  may  by  contract  perform  the  city  assessment  work 
and  further,  at  Section  9^.010,  RSMo  1959,  a provision  that 
a county  (township)  and  city  assessor's  books  shall  conform 
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with  each  other  and  also  at  Seotlon  9^.015,  RSHo  1959#  the 
procedure  to  be  used  when  the  township  assessor  by  contract 
perfoms  the  assessing  for  the  city. 

Prom  the  faot  that  there  is  no  power  of  supervision, 
audit,  removal  and  the  added  factor,  as  mentioned  supra,  that 
the  city  may  by  contract  provide  that  the  township  assessor 
may  provide  the  city  assessment  books,  it  la  evident  that 
there  is  no  incompatibility  between  the  offices  of  city 
assessor  in  a third  class  city  and  township  assessor  and 
therefore  one  parson  may  hold  both  offices  simultaneously. 


CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1.  The  offices  of  city  assessor  and  city  councilman 
in  a third  class  city  are  incompatible  and  one  person  may 
not  hold  both  of  said  offices  simultaneously. 

2.  The  offices  of  city  asseesor  in  a third  class  city 
and  township  clerk,  ex  officio  assessor,  in  a township 
organizational  county  of  the  third  class  are  not  incompatible 
nor  Is  there  any  statutory  or  constitutional  prohibition 
against  one  person  holding  both  offices  and  therefore  one 
person  may  hold  both  offices  simultaneously. 

This  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Robert  R.  Northcutt. 

Very  truly  yours 


°RN : im 


THBTOSTT  "SKBUSm 

Attorney  General 


Opinion  Request  No.  191  (1963)  answered 
by  letter  by  Howard  L.  McFadden. 


May  23,  1963 


Honorable  Charles  P.  Moll 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Dear  Mr.  Molli 

This  lo  in  response  to  your  request  of 
April  26,  1963*  relative  to  the  same  individual 
holding  the  office  of  county  treasurer  and 
oounty  civil  defense  director  in  a third  class 
county. 

We  take  the  liberty  of  enclosing  herewith  a 
copy  of  a prior  opinion  of  this  office,  dated 
March  5*  1956,  to  Honorable  Qeorge  Q.  Daws, 
Prosecuting  Attorney  of  Iron  County,  which  as  you 
oan  see  indicates  that  unless  there  is  some 
conflict  or  Incompatibility  between  the  offices 
they  may  be  held  by  the  same  Individual. 

You  do  not  point  out  and  we  do  not  infer  any 
Incompatibility  between  the  offices  in  question 
here. 


FILED 

m 


Very  truly  yours. 


•ntofflTT. 

Attorney  General 


Enc. 


HLM :BJ 


OPINION  REQUEST  NO.  199  ANSWERED  BY  LETTER 


June  12,  1963 


Honorable  Herman  Q.  Kidd 
Representative,  Randolph  County 
Missouri  Legislature 
Jefferson  City,  Missouri 

Dear  Mr.  Kidd : 

In  your  request  you  raise  the  question  of  whether 
the  county  court  of  Randolph  County  has  authority  to  issue 
an  order  striking  from  the  assessor's  book  the  current 
year's  taxes  or  taxes  for  prior  years,  under  the  procedure 
and  authority  of  Section  137.270,  RSMo  1949,  where  the 
real  estate  assessed  is  owned  by  a charitable  institution 
and  actually  and  regularly  used  exclusively  for  purposes 
purely  charitable  and  not  held  for  private  or  corporate 
profit. 

Under  the  facts  stated,  it  is  presumed  that  the 
property  involved  Is  exempt  from  taxes  tinder  Section 
137.100  RSMo  1949  and  Art.  X,  Section  6,  Constitution  of 
Missouri,  but  has  been  erroneously  assessed  for  taxes.  In 
an  opinion  dated  February  12,  1959,  this  office  held  that 
the  charter  and  by-laws  of  the  Community  Memorial  Hospital 
would  be  consistent  with  its  operation  as  a tax-exempt 
charitable  institution  if,  as  a matter  of  fact,  the  operation 
of  such  hospital  was  such  as  to  entitle  it  to  be  considered 
a charitable  institution.  We  assume  that  the  same  institu- 
tion and  charter  are  involved  in  the  instant  request  and 
we  are  enclosing  a copy  of  that  opinion  for  your  convenience. 

In  an  opinion  dated  January  15,  1944,  this  office  held 
that  the  county  court  haB  Jurisdiction  to  correct  taxes 
extended  against  exempt  property,  but  no  authority  to  change 
taxes  extended  before  the  property  became  exempt.  We  are 
enclosing  a copy  of  this  opinion  since  it  appears  to  bear 
directly  on  the  question  involved. 

The  only  remaining  question,  then,  is  whether  Section 
137.270  RSMo  1949  authorizes  the  county  court  to  oorrect  an 
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assessment  under  the  circumstances  herein  involved.  In 
other  words,  do  the  circumstances  herein  involved  con- 
stitute an  erroneous  assessment  under  the  above  cited 
statute?  An  opinion  issued  by  this  office  on  August  12, 

1946,  carefully  analyzes  the  teiro  "erroneous  assessment" 
and  indicates  that  this  term  has  reference  to  an  assess- 
ment that  deviates  from  the  law.  This  opinion  indicates 
that  the  term  "erroneous  assessment"  is  sufficiently 
broad  to  authorize  a correction  by  the  county  court  where 
exempt  property  has  been  assessed  by  mistake.  We  are  en- 
closing a copy  of  this  opinion. 

In  conclusion,  we  believe  that  the  three  above-men- 
tioned opinions  previously  issued  by  this  office  are  in 
substance  correct  and  that  if  the  hospital  is  properly 
tax-exempt  under  Section  137.100  RSMo  1949,  and  Article  X, 
Section  6,  Constitution  of  Missouri,  then  the  county  court 
would  have  jurisdiction  to  strike  from  the  assessor^  book  an 
assessment  made  as  a result  of  error  or  mistake. 

Yours  very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 

CB:  df 
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OPINION  REQUEST  NO.  202  ANSWERED  BY  LETTER 


Honorable  R.  B.  Mackey 
Commissioner  of  Finanoe 
Jefferson  Building 
Jefferaon  City,  Missouri 

Dear  Sir: 

This  letter  of  advice  In  lieu  of  a formal  opinion  la  In 
answer  to  your  recent  ln<juiry  reading  as  follows  i 

"In  view  of  Section  375.910,  RSMo.,1959* 
particularly  applicable  to  reciprocal 
and  In ter- insurance  exchanges,  are  such 
insurance  writers  subject  to  ’Regulation 
C1  amended  September,  1961, adopted  by  the 
Commissioner  of  Finance  pursuant  to  author- 
ity found  In  Missouri's  Consumer  Credit 
Loan  laws  found  at  Sections  367.100  to 
367.200  RSMo  1959?" 

"Regulation  C"  referred  to  In  the  above  question  amended 
September,  1961,  provides! 

"Fire,  wind  and  or  extended  ooverage 
Insurance  may  be  sold,  requisitioned, 
required,  or  accepted  by  any  lender  In 
connection  with  any  consumer  credit  loan 
secured  by  a lien  on  personal  property, 
other  than  motor  vehicle.  In  an  amount 
that  does  not  exceed  the  amount  of  the 
loan  adjusted  up  to  the  next  $100.00. 

The  full  coverage  annual  rate  shall  not 
exceed  the  highest  rate  for  substandard 
risks  approved  by  the  Missouri  Division 
of  Insurance  subject  to  a minimum  premium 
of  $10.00.  PROVIDED,  that  on  consumer 
credit  loans  of  $200.00  or  less  secured 
by  a lien  on  household  goods,  no  fir*.:, 
wind  and  or  extended  coverage  Insurance 
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may  be  aold,  requisitioned  or  required 
by  any  lender.  (Section  367.170,  Laws 
of  Missouri,  1931*)  (Amended  September 
1961)." 

Senate  Bill  78*  passed  by  the  Sixty-Sixth  General  Assembly 
of  Missouri  (Laws  of  Missouri,  1951*  p.  262)  carried  the  follow- 
ing titles 


"AN  ACT" providing  for  the  supervision 
and  regulation  of  the  business  of  mak- 
ing consumer  credit  loans,  as  defined, 
of  money,  credit,  goods,  or  things  In 
action,  and  providing  penalties  for 
violation)  containing  an  emergency  clause." 


The  1951  Act  referred  to  above  1b  now  found,  unchanged,  at 
Sections  367 . 100  to  367.200  RSMo  1959.  "Regulation  C"  treated 
In  this  opinion  stems  from  authority  given  to  the  Commissioner  of 
Finance  by  Section  367.170  RSMo  1959*  which  provides! 

"The  commissioner  is  authorised  and 
empowered  to  make  such  general  regulations 
ea  utay  be  necessary  for  the  enforcement 
of  sections  367.100  to  367.200  and  shall 
Issue  regulations  providing  and  governing 
the  types  and  limits  of  insurance  and  the 
Issuance  of  policies  which  may  bo  sold  in 
connection  with  consumer  credit  loans. 

The  cost  of  any  insurance  shall  not  exceed 
the  standard  rates  and  the  Insurance  shall 
be  obtained  from  an  Insurance  company  duly 
authorised  to  conduct  business  in  this 
state  and  the  registrant,  or  any  of  Its 
employees,  may  be  licensed  as  an  insurance 
agent.  Insurance  premiums  shall  not  be 
considered  as  Interest,  servloe  charges 
or  fees  In  connection  with  any  loan.  Each 
such  regulation  shall  be  consistent  with 
sections  367.100  to  367.200  and  shall  be 
referenced  to  the  specific  provisions  of 
sections  367. 100  to  367. 200  which  Is  to 
be  enforced  by  it.  Nothing  in  this  sec- 
tion shall  alter  or  amend  the  statutes  of 
this  state  relating  to  insurance  or  affeot 
the  povers  of  the  superintendent  of  insur- 
ance under  such  statutes . ” 

Section  375.910  RSMo  1959#  referred  to  in  the  question  to 
be  answered  in  tills  opinion,  provides! 


Honorable  R.  B.  Mackey  - 3 


’’Except  as  herein  provided  no  law  of 
this  state  relating  to  Insurance  shall 
apply  to  the  exchange  of  such  Indemnity 
contracts!  provided,  however,  that  the 
provisions  of  the  retaliatory  law  shall 
apply.” 

Section  375*910  RSMo.,  1959*  quoted  above  is  grouped  with 
Sections  375.790  to  375.920  RSMo.,  1959*  a portion  of  Missouri's 
Insurance  Code  under  which  Inter- insurance  exchanges  are  organ- 
ized and  exist.  The  language  of  Section  375.910  RSMo.,  1959 
has  not  changed  since  it3  enactment  in  1915  (L-1915*  p.324). 

Special  notice  i3  taken  of  the  following  language  from 
Section  367.170  RSMo.,  1959* 


"*  * "Nothing  in  this  section  shall 
alter  or  amend  the  statutes  of  this 
state  relating  to  insurance  or  affect 
the  powers  of  the  superintendent  of 
insurance  under  such  statutes.” 

In  examining  "Regulation  C, ” quoted  supra,  we  fall  to  find  any 
language  in  the  regulation  which  would  in  any  way  alter  or  amend 
the  statutes  of  this  state  relating  to  insurance  or  affect  the 
powers  of  the  superintendent  of  insurance  under  such  statutes. 

The  regulation  is  directed  solely  to  consumer  credit  lenders 
licensed  under  Sections  367. 100  to  367. 200  RSMo.,  1939*  It  was 
promulgated  for  the  purpose  of  complying  with  the  mandate  found 
in  Section  367.170  RSMo.,  1959*  directed  to  the  Commissioner  of 
Finance  in  the  following  language  x 

"The  commissioner  • * "shall  issue 
regulations  providing  and  governing  the 
types  and  limits  of  insurance  and  the 
issuance  of  policies  whiah  may  be  sold 
in  connection  with  consumer  credit  loans. 

The  cost  of  insurance  shall  not  exceed 
the  standard  rates  * * *.” 

"Regulation  C"  on  its  face  appears  to  be  a reasonable  and 
proper  compliance  with  the  directive  contained  in  Section  367. 170 
RSMo.,  1959*  The  regulation  is  not  directed  to  insurance  com- 
panies but  solely  to  consumer  credit  lenders.  The  language  of 
^’Regulation  C"  does  not  appear  in  any  way  to  effect  an  alteration 
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or  amendment  of  the  statutes  of  this  state  relating  to  insurance 
or  affect  the  powers  of  the  superintendent  of  insurance  under 
the  insurance  code.  You  are  advised  that  continued  enforcement 
of  "Regulation  C"  as  to  consumer  credit  lenders  is  warranted 
under  the  law. 


Yours  very  truly. 


fUMAS  J. 

Attomey  General 


OPINION  REQUEST  #203  ANSWERED  BY  U3TTER 


August  26 , 1963 


Mr.  Paul  C.  Martin 
Consumer  Credit  Supervisor 
Division  of  Finance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Martim 

ThiB  letter  of  advice  1b  in  reply  to  your  inquiry 
concerning  the  right  of  consumer  credit  lenders  to  charge 
the  contract  rate  of  interest  on  consumer  credit  loans 
after  their  maturity.  The  factual  situation  you  presented 
was  outlined  in  a letter  of  considerable  length  you  received 
from  a licensee,  a copy  of  which  accompanied  your  inquiry. 

It  appears  that  your  examiners  are  making  the  follow- 
ing contention! 

unless  the  maturity  of  the  note  was 
accelerated  at  least  one  month  prior 
to  maturity,  in  accordance  with  Sec- 
tion 408.175  R4Mo  1959,  it  cannot 
bear  interest  at  the  rate  originally 
contracted  for,  computed  on  the  unpaid 
balance  for  the  time  actually  outstand- 
ing until  paid. 

A reading  of  Section  408.175  RSMo  1959  discloses  that 
such  statute  is  addressed  solely  to  notes  whose  maturity 
is  accelerated,  and  contains  a directive  touching  pre- 
computed interest  which,  if  followed,  simply  guarantees 
that  the  borrower  will  not  have  to  pay  interest  over  a 
period  during  whloh  he  has  not  had  the  use  of  the  original 
sum  borrowed.  It  is  difficult  to  see  how  Section  408.175 
can  be  cited  a prohibiting  interest  at  the  contract  rate 
after  maturity. 

Since  the  notes  in  question  are  all  fully  matured 
and  In  default,  we  are  not  concerned  with  the  question  of 
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acceleration  of  notes  treated  In  Section  408.175  and 
General  Regulation  "D " . However,  Section  408.175  does 
disclose  the  legislative  intent  touching  interest  charges 
on  pre-coraputed  interest  notes  whose  maturity  has  been 
accelerated  when  it  provides: 

” * # * and  thereafter  the  note  or 
loan  contract  shall  bear  interest 
at  the  rate  originally  contracted 
for,  computed  on  unpaid  balances 
for  the  time  actually  outstanding 
from  the  installment  date  following 
the  date  of  acceleration  until  paid . " 

With  reference  to  the  right  to  collect  interest 
charges  we  perceive  little  or  no  difference  between  a note 
whose  maturity  has  been  accelerated  and  a note  which  has 
matured  and  is  in  default,  and  no  reason  seems  apparent  why 
the  latter  note  should  not  bear  interest  "until  paid"  Just 
as  a note  whose  maturity  has  been  accelerated.  It  is  rea- 
sonable and  proper  to  apply  the  legislative  intent  so  evi- 
dent in  Section  408.175. 

We  can  say  of  our  own  law  as  was  said  of  the  Ohio 
Small  Loan  Act  in  1935  in  the  case  of  Ohio  Loan  Company  v. 
Porychuk,  et  al.,  34  N.E.  2d  1021,  l.c.  1022,  1023: 

" * * * There  is  nothing  in  the 
statute  which  in  any  way  controls  the 
maturity  date  or  in  any  way  fixes  a 
different  rate  of  interest  before  and 
after  maturity.  Therefore,  we  are  re- 
mitted to  the  contract  between  the  par- 
ties and  the  only  reasonable  construction 
that  may  be  placed  upon  that  contract  is 
that  defendants  agreed  to  pay  three  per- 
cent per  month  on  the  unpaid  balance 
until  the  loan  is  paid. 

"It  is  our  understanding  that  the  law 
is  well  established  that  a valid  con- 
tract entered  into  by  the  terras  of 
which  the  borrower  agrees  to  pay  a 
rate  authorized  by  law  the  loan  carries 
that  rate  both  before  and  after  maturity. 

Whatever  anyone  may  think  about  the 
sound  public  policy  of  this  legislation, 
there  is  express  authority  for  a charge 
of  three  percent  per  month  upon  a loan 
under  three  hundred  dollars.  ' 
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The  general  rule  which  has  been  followed  in  Missouri 
for  many  years  in  relation  to  interest  on  a note  after 
maturity  is  stated  in  the  following  language  from  Macon 
County  v.  Rodgers (1884 ) , 84  Mo.  66,  l.c.  68t 

" * * * It  is,  however,  no  longer  an 
open  question  in  this  state,  this 
court  having  held  in  Broadway  Savings 
Bank  v.  Porbes.  79  Mo.  22b,  that  a 
note  bearing  a certain  rate  of  interest 
until  due,  bears  the  same  rate  after 
maturity.  To  the  same  effect  is 
Borders  v.  Barber,  8l  Mo.  636." 

The  factual  situation  disclosed  in  the  letter  accom- 
panying your  inquiry  brings  to  our  attention  a quoted  pro- 
vision appearing  in  the  particular  notes  held  by  the  licensee 
providing  that  ^additional  Interest  for  delinquency”  may  be 
charged.  Such  quoted  provision  cannot  be  reviewed  unless  a 
copy  of  the  note  is  available,  and  for  that  reason  the  re- 
marks made  in  this  letter  of  advice  are  not  directed  to 
such  faot. 


Yours  very  truly. 


•YJ.Ji 


TTzmrrm 


Attorney  General 
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OPINION  NO.  205 
ANSWERED  BY  LETTER 


June  14  , 1963 


Honorable  Milton  Carpenter 
State  Treasure* 

State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Carpenter j 

This  refers  to  your  letter  of  May  1,  1963*  in  which  you  re- 
quested an  opinion  concerning  the  following  question: ' 

" Should  the  inspection  fees  received  by  the 
State  of  Missouri,  authorised  by  Missouri 
Statutes  414.020,  414.050,  and  414.060,  be 
credited  to  the  General  Revenue  Fund  or  to 
the  State  Highway  Department  Fund." 

Your  request  and  a similar  request  received  from  Mr.  M.  E. 
Morris,  Director  of  Revenue,  were  prompted  by  a letter  dated  April 
29,  1963>  addressed  to  you  by  Mr.  Robert  L.  Hyder,  Chief  Counsel, 
State  Highway  Commission,  requesting  that  the  inspection  fees  in 
question  be  credited  to  the  State  Highway  Department  Fund.  Sub- 
sequently, in  a letter  addressed  to  us  under  date  of  May  21,  1963, 
Mr.  Hyder  requested  that,  if  we  concluded  that  the  inspection  fees 
should  not  be  credited  to  the  State  Highway  Department  Fund,  we 
then  consider  the  question  whether  the  cost  of  the  inspections  may 
properly  be  paid  from  that  fund,  as  is  now  being  done. 

Section  414.020,  RSMo  1939*  provides,  in  part,  as  follows: 

"l.  All  kerosene,  and  all  gasoline  or  any 
other  motor  fuel,  whether  manufactured  in 
this  state  or  not,  shall  be  inspected  as 
provided  in  this  chapter  before  being  offer- 
ed for  sale  or  used  in  this  state.  * * * 

"2.  For  the  purposes  of  this  chapter  motor 
fuel  shall  mean  all  those  products  subject 
to  the  motor  fuel  tax  law  of  this  state. 

Any  petroleum  product  designated  by  name  or 
reference  as  'kerosene'  snail  be  classified 
as  kerosene." 


Honorable  Milton  Carpenter 


-2- 


Slsewhere  In  Section  414.020  and  other  portions  of  Chapter 
4l4,  RSMo  1959,  such  inspection  of  petroleum  products  is  made 
the  duty  of  the  state  collector  of  revenue,  and  various  require- 
ments are  prescribed,  including  tests  to  be  used  and  standards 
to  be  rnet. 

Provision  for  inspection  fees,  to  which  your  inquiry  relates, 
is  contained  in  Section  4l4,050,  RSMo  1959,  which  reads,  in  part, 
a 8 follows: 


"1.  The  fee  for  the  inspection  of  kerosene 
and  motor  fuel  under  this  chapter  shall  not 
exceed  one  and  one-half  cents  per  barrel  nor 
be  less  than  one -half  cent  per  barrel. 

% 

• * * * 

"4.  On  the  first  day  of  January,  1944  and  on 
the  first  day  of  January  thereafter  the  collec- 
tor of  revenue  shall  ascertain  the  total  re- 
ceipts and  expenses  for  the  inspection  of  kero- 
sene and  motor  fuels  during  the  preceding  year, 
and  he  shall  fix  the  inspection  fee  for  the 
ensuing  year  at  such  rate  per  barrel  not  to 
exceed  one  and  one -half  cents  and  not  less  than 
one-half  cent  as  will  approximately  yield  rev- 
enue equal  to  the  expenses  of  administering  the 
law  during  the  preceding  year." 

Insofar  as  it  is  here  pertinent.  Section  414.060,  RSMo  1959, 
provides  that  the  collector  of  revenue  "shall  remit  to  the  state 
treasurer  once  a week  all  money  collected  as  inspection  fees" . 

Neither  Section  414.060  nor  any  other  constitutional  or  statu- 
tory provision  specifically  designated  the  fund  to  which  these  in- 
spection fees  shall  be  credited  in  the  state  treasury;  and  there 
can  be  no  doubt  that,  in  the  absence  of  some  provision  to  the  con- 
trary, the  fees  should  be  credited  to  general  revenue. 

Mr.  Hyder's  request  that  these  fees  be  credited  to  the  State 
Highway  Department  Pund  was  based  upon  the  view  that  this  is  re- 
quired by  Article  IV,  Section  30(b),  Constitution  of  Missouri,  which 
reads  in  part  as  follows: 

'For  the  purpose  of  constructing  and  main- 
taining an  adequate  system  of  connected 
state  highways  all  state  revenue  derived 
from  highway  users  as  an  incident  to  their 
use  or  right  to  use  the  highways  of  the 
state,  including  all  st.ate  license  fees 
and  taxes  upon  * * * motor  vehicle  fuels. 
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and  upon,  with  respect  to,  or  on  the  privi- 
lege of  the  manufacture,  receipt,  storage, 
distribution,  sale  or  use  thereof  * * * 
less  the  cost  (l)  of  collection  thereof,  (2) 
of  maintaining  the  commission,  (3)  of  main- 
taining the  highway  department,  (4)  of  any 
workmen' 8 compensation,  (3)  of  the  share  of 
the  highway  department  in  any  retirement 
program  for  state  employees  as  may  be  pro- 
vided by  law,  (6)  and  of  administering  and 
enforcing  any  state  motor  vehicle  laws  or 
traffic  regulations,  and  less  refunds  and 
that  portion  of  the  fuel  tax  revenue  to  be 
allocated  to  counties  and  to  cities,  towns 
and  villages  under  section  30(a)  of  Article 
IV  of  this  Constitution,  shall  be  credited 
to  a special  fund  and  stand  appropriated 
without  legislative  action  for  the  following 
purposes,  and  no  other* " 

Pursuant  to  the  foregoing  constitutional  provision  (and  Section 
226.200,  RSMo  1959,  which  implements  it),  the  revenue  described  there- 
in is  required  to  be  credited  to  the  State  Highway  Department  Fund. 

We  cannot  agree,  however,  that  the  inspection  fees  here  under  consid- 
eration constitute  such  revenue. 

These  inspection  feeB  are  not  "derived  from  highway  users  as 
an  incident  to  their  use  or  right  to  use  the  highways" . The  petro- 
leum products  specified  by  the  statute  oust  be  inspected  and  the 
fees  paid  thereon  without  reference  to  whether  they  are  used  to  pro- 
pel motor  vehicles  upon  our  highways  and,  in  fact,  inspection  is  re- 
quired of  some  products  which  are  not  commonly  used  for  that  purpose. 
The  fees  are  not  paid  directly  by  highway  users  or  other  ultimate 
users  of  the  inspected  products  and  are  not  passed  on,  as  such,  to 
the  users  of  the  products.  There  is  no  provision,  as  in  the  case  of 
the  motor  fuel  tax,  for  refunds  if  the  inspected  products  are  not 
used  on  the  highways.  The  absence  of  any  direct  connection  between 
the  oil  inspection  statutes  and  highway  use  is  further  emphasized  by 
the  fact  that,  while  they  have  since  been  substantially  amended,  such 
statutes  were  originally  enacted  nearly  one  hundred  years  ago  when 
the  principle  concern  was  the  use  of  petroleum  products  for  illumin- 
ation. 

The  inspection  fees  are  not  "revenue"  or  "taxes".  Inspection 
is  required  for  the  protection  of  the  public  and  the  fees  are  charged 
not  to  produce  revenue  but  simply  to  reimburse  the  state  for  the  cost 
of  the  services  performed  by  it.  Subject  to  a stated  minimum  and 
maximum,  the  amount  charged  is  determined  upon  the  basis  of  the  cost 
of  inspections  during  the  preceding  year.  The  fact  that  the  statu- 
tory minimum  charge  per  barrel  now  produces  more  than  is  actually 
being  spent  does  not  change  the  basic  character  of  the  oil  inspec- 
tion law  and  the  charges  made  thereunder. 
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In  Viqueaney  v.  Kansas  City,  305  Mo.  488,  266  S.W.  700,  l.c. 
703,  it  was  contended  that  a city  ordinance  imposing  a one  cent 
per  gallon  tax  on  the  sale  of  gasoline  was  illegal  on  the  ground, 
among  others,  that  it  was  in  conflict  with  the  then  existing  state 
statute  concerning  oil  inspection  fees,  which  was  comparable  to 
the  present  statute  except  that  no  minimum  was  prescribed.  In 
disposing  of  this  contention,  the  court  stated: 

"Appellant  cites  section  6073 > R.  S.  1919,  as 
amended  by  the  Laws  of  1921,  p.  4o4,  § 3,  which 
provides  for  fees  for  the  inspection  of  gasoline, 
etc.,  and  that  only  in  such  amounts  as  are  reason- 
ably necessary  to  cover  the  expense  of  such  in- 
spection shall  be  collected.  That,  of  course,  is 
a pure  police  regulation,  and  not  a revenue  measure. 

It  relates  solely  to  inspection  and  limits  the  fees 
for  inspection. 

"Section  8704  is  as  follows: 

" 'Any  municipal  corporation  in  this  state,  whether 
under  general  or  special  charter,  and  having  author- 
ity to  pass  ordinances  regulating  subjects,  matters 
and  things  upon  which  there  is  a general  law  of  the 
state,  unless  otherwise  prescribed  or  authorized  by 
some  special  provision  of  its  charter,  shall  confine 
and  restrict  its  Jurisdiction  and  the  passage  of  its 
ordinances  to  and  in  conformity  with  the  state  law 
upon  the  same  subject.' 

"The  ordinance  under  consideration,  as  the  appellant 
contends  all  through,  is  a revenue  measure.  It  has 
nothing  to  do  with  the  inspection  of  gasoline  and  is 
not  in  conflict  with  section  6073 •" 

In  view  of  the  foregoing,  it  is  our  opinion  that  the  inspec- 
tion fees  under  consideration  should  be  credited  to  general  revenue, 
rather  than  to  the  State  Highway  Department  Fund. 

Referring  now  to  Mr.  Hyder’s  question  concerning  payment  of 
the  cost  of  the  inspections,  such  payment  may  properly  be  made 
from  the  State  Highway  Department  Fund  only  if  the  cost  of  the 
inspections  falls  within  one  of  the  six  numbered  categories  of 
expenditures  listed  in  the  first  paragraph  of  Article  17,  Section 
30(b),  Constitution  of  Missouri,  which  is  quoted  earlier  in  this 
letter. 

The  first  type  of  authorized  expenditure  is  the  cost  of  col- 
lection of  the  revenue  required  to  be  credited  to  the  State  High- 
way Department  Fund.  Even  if  the  cost  of  inspections  could  be 
regarded  as  a cost  of  collection  of  the  fees  charged  therefor 
(which  seems  anomalous  to  us),  our  conclusion  that  the  inspection 
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fees  should  not  be  credited  to  the  State  Highway  Department  Fund 
takes  the  cost  of  the  inspections  out  of  this  class  of  expenditure. 
Another  class  of  authorized  expenditure  is  tne  cost  of  administer- 
ing and  enforcing  state  motor  vehicle  laws  or  traffic  regulations; 
but,  for  reasons  indicated  above  and  others,  we  do  not  regard  the 
oil  inspection  statutes  as  motor  vehicle  laws,  and  they  obviously 
are  not  traffic  regulations. 

The  workmen’s  compensation  and  retirement  system  classes  of 
authorized  expenditures,  of  course,  also  are  inapplicable.  This 
leaves  the  two  categories  covering  cost  of  maintaining  the  Highway 
Commission  and  the  Highway  Department  and  these  would  not  be  applic 
able  to  the  cost  of  performance  by  the  Department  of  Revenue  of 
duties  placed  upon  it  by  statute,  as  in  the  case  of  oil  inspections 

In  view  of  the  foregoing,  it  is  not  apparent  to  us  that  tnere 
is  any  basis  for  the  payment  of  the  cost  of  the  inspections  from 
the  Stat*  Highway  Department  Fund. 


Yours  very  truly. 


tbbkks  t:  toflwoh — 

Attorney  General 


JCBsoa 

ccs  M.  £.  Morris 

Director  of  Revenue 
Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri 

Robert  L.  Hyder 
Chief  Counsel 

Missouri  State  Highway  Commission 
Jefferson  City,  Missouri 


Opinion  No.  206  answered  by 
letter  (Nessenfeld) 


May  9,  1963 


FI  LED 


Honorable  William  J.  Esely 
Prosecuting  Attorney 
Harrison  County 
P.  0.  Box  104 
Bethany,  Missouri 

Dear  Mr.  Eaely: 

This  will  acknowledge  your  letter  of  May  6,  1963. 
requesting  the  opinion  of  this  office  on  the  question 
of  whether  all  actual  Jury  costs  on  a change  of  venue 
in  a criminal  case,  where  the  defendant  was  convicted, 
are  taxable  against  the  county  where  the  information 
was  filed. 

Under  date  of  January  4,  1963*  this  office  answered 
a somewhat  similar  request  from  the  Hon.  John  A.  Honssinger, 
Prosecuting  Attorney,  Laclede  County.  A copy  of  that 
opinion  is  enclosed.  A copy  of  the  opinion  to  Hon.  Norman 
H.  Anderson,  also  dated  January  4,  1963,  which  is  referred 
to  in  the  Honssinger  opinion,  is  also  enclosed. 

The  foregoing  opinions  will  answer  the  question  on 
which  your  circuit  clerk  desires  an  opinion.  The  county 
from  which  the  change  of  venue  was  taken  is  not  liable 
for  any  Jury  costs  other  than  those  which  are  expressly 
made  taxable  as  costs. 


Very  truly  yours. 


THOMAS  F.  BA Q LET ON 
Attorney  General 


JN:  sr 


Enclosures  - 2 


MAGISTRATE  COURTS: 
COUNSEL,  APPOINTMENT  OP: 

MISDEMEANORS : 
INDIGENTS: 


(1) 

Magistrate  courts  of  this  state  have 
the  power  to  appoint  counsel  to  repre- 
sent indigent  defendants  accused  of 
misdemeanors . 

(2) 

Counsel  must  be  appointed  in  all  mis- 
demeanor cases  of  more  than  minor 
significance  and  in  all  cases  where 
prejudice  might  result. 


No  plea  of  guilty  to  a misdemeanor 
charge  may  be  taken  in  the  absence  of  counsel  unless  the  accused 
has  intelligently  waived  his  right  to  be  represented  by  counsel 


June  21,  1963 


OPINION  NO.  207 


Honorable  Robert  A.  Young 
State  Senator 
Twenty-fourth  District 
3500  Adie  Road 
St.  Ann,  Mi s bout i 

Dear  Senator  Young: 


FILED 


This  is  in  response  to  your  request  for  an  opinion 
concerning  certain  powers  and  responsibilities  of  our  magis- 
trate courts.  Your  request  is  in  two  parts  as  follows: 


1.  "To  what  extent  does  a Magistrate 
have  Jurisdiction,  power  or  authority 
to  appoint  counsel  for  indigent  de- 
fendants accused  of  crimes?" 


2.  "What  procedural  safeguards  must 
be  observed  by  Magistrates  in  accepting 
pleas  or  in  connection  with  trials  of 
criminal  cases,  in  order  to  comply  with 
the  requirements  of  Gideon  v.  Wainright 
83  Sup.  Ct.  792?" 


Preliminary  to  approaching  these  questions  some  brief 
discussion  of  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Gideon  vs.  Wainright,  P.S.  , 83  Sup.  Ct. 

792,  9 L.  Ed .2d  799#  is  necessary^  That  decision  was  rendered 
March  18,  1963,  and  overruled  a previous  decision,  Betts  vs. 
Brady,  316  U.S.  455#  rendered  in  1942.  The  new  doctrine, 
enunciated  by  the  Supreme  Court  of  the  United  States,  is  to 
the  effect  that  indigent  defendants  in  all  criminal  cases  are 
entitled,  as  a matter  of  right,  to  be  represented  by  appointed 
counsel  in  state  court  trials  guaranteed  by  the  Sixth  Amendment 
to  the  Constitution  of  the  United  States  now  held  to  bind  the 
states  under  the  Fourteenth  Amendment.  Previously,  in  BettB  vs. 
Brady,  it  was  held  that  the  Sixth  Amendment  did  not  bind  the 
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states.  Until  Gideon,  the  states  were  required  by  United 
States  Supreme  Court  Interpretation  to  provide  lndlgents  with 
appointed  counsel  In  "serious”  cases  only.  (Uveges  vs. 
Pennsylvania,  335  U.S.  437,  69  Sup.  Ct.  184,  93  L.  Ed.  127.) 

The  Supreme  Court  of  Missouri  has  called  attention  to  the 
anomalous  nature  of  this  doctrine  on  at  least  two  occasions. 
State  vs.  Glenn,  317  S.W.2d  403,  407: 

" * * * we  do  not  readily  see  why  the 
requisites  of  due  process  should  vary 
according  to  the  severity  of  the  per- 
missible punishment.  # * *" 

State  vs.  Warren,  321  S.W.2d  705,  709: 

" * • • we  see  no  readily  apparent 
reason  why  the  minimum  standard  for 
due  process  of  law  should  depend  upon 
the  permissible  punishment.  * * *" 

Although  the  crime  charged  In  Gideon* 8 case  was  a felony, 
the  Supreme  Court  of  the  United  States  did  not  limit  the  lan- 
guage employed  by  it  requiring  appointment  of  counsel  to  appli- 
cation in  felony  cases  only.  This,  despite  the  urging  of 
amicus  curiae  that  It  do  so.  Neither  did  It  limit  the  scope 
of  its  decision  to  the  particular  court  of  general  Jurisdiction 
involved • 

Specifically,  the  principal  opinion  in  Gideon* a case  states: 

"The  right  of  one  charged  with  crime 
to  counsel  may  not  be  deemed  fundamental 
and  essential  to  fair  trials  in  some 
countries,  but  it  is  in  ours.  Prom  the 
very  beginning,  our  state  and  national 
constitutions  and  laws  have  laid  great 
emphasis  on  procedural  and  substantive 
safeguards  designed  to  assure  fair 
trials  before  impartial  tribunals  in 
which  every  defendant  stands  equal  be- 
fore the  law.  This  noble  ideal  cannot 
be  realized  if  the  poor  man  charged 
with  crime  has  to  face  his  accusers 
without  a lawyer  to  assist  him." 
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What  la  there  decided  Is  perhaps  best  expressed  in  the  con- 
curring opinion  of  Mr.  Justice  Clark: 

"That  the  Sixth  Amendment  requires 
appointment  of  counsel  in  ‘all  criminal 
prosecutions*  is  clear,  both  from  the 
language  of  the  amendment  and  from  this 
court *s  interpretation." 

The  obvious  burden  of  this  opinion  is  that  the  states  are 
obligated  to  provide  counsel  in  the  appropriate  situation, 
which  brings  us  to  consideration  of  your  first  question. 

I. 

Since  territorial  days  our  courts,  having  Jurisdiction 
of  felony  cases,  were  required  by  law  to  appoint  counsel  to 
serve  without  pay  for  indigents  in  capital  cases.  In  the 
general  statutory  revision  of  1835  such  courts  were  required 
to  appoint  counsel  to  serve  without  pay  for  indigents  in  all 
felony  cases.  That  provision  has  been  carried  down  to  this 
day  and  is  now  found  in  both  Section  545 .820,  RSMo  1959*  and 
Missouri  Supreme  Court  Rule  29*01. 

In  addition  to  the  statutory  provision  and  court  rule 
there  is  authority  to  the  effect  that  our  courts  have  the 
inherent  power  to  appoint  counsel  to  Berve  indigents  in  all 
cases  (civil  and  criminal).  State  ex  rel.  Gentry  et  al.  vs. 
Becket  et  al.,  174  S.W.2d  181,  184(4,5].  But  the  underlying 
authority  for  this  statement  is  to  the  effect  that  this  par- 
ticular power  is  predicated  upon  the  common-law  right  of 
"courts  of  record"  to  regulate  practice  before  them. 

As  stated  in  Gentry,  supra: 

"'Attorneys  are  a privileged  class; 
they  only  are  permitted  to  practice 
in  the  courts;  and  they  are  officers 
of  the  court.  The  law  confers  on 
them  rights  and  privileges,  and  with 
them  imposes  duties  and  obligations 
to  be  reciprocally  enjoyed  and  per- 
formed. * * **" 

See  also  Clark  vs.  Austin,  101  S.tf.2d  977*  988(6-9]. 
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Although  the  magistrate  courts  of  this  state  are  not 
vested  with  jurisdiction  to  try  felony  cases , they  are  en- 
dowed with  certain  of  the  judicial  power  of  this  state  by 
Article  V,  Section  1,  Constitution  of  Missouri,  1945,  and 
they  are  made  "courts  of  record"  by  Section  517 .050,  RSMo 
1959.  Hence  by  virtue  of  the  authority  aforesaid  they  must 
be  and  are  vested  with  the  authority  to  appoint  counsel  to 
represent  indigents  in  criminal  trials. 

The  Supreme  Court  of  the  United  States  has  stated  un- 
equivocally in  Gideon  that  a judgment  obtained  in  a criminal 
case  against  an  indigent  defendant  who  appears  without  counsel 
cannot  stand  in  view  of  the  Sixth  Amendment  to  the  Constitution 
of  the  United  States  unless  the  right  there  guaranteed  is  shown 
to  be  waived  intelligently,  understandingly  and  in  the  light  of 
full  knowledge  of  said  right.  Zf  our  magistrate  courts  lacked 
the  power  to  appoint  counsel  to  serve  indigent  defendants,  then 
clearly  they  would  lack  the  power  to  render  a valid  judgment 
against  an  indigent  who  refused  to  waive  his  right  to  counsel  — 
this  cannot  be. 

Lest  this  opinion  and  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  Gideon's  case  create  consternation 
with  reference  to  minor  offenses  (minor  traffic  cases,  minor 
disturbance  of  the  peace,  etc.},  we  should  point  out  that 
Gideon  has  not  finally  disposed  of  the  entire  question. 

By  Title  18,  Section  3401,  United  States  Code,  United 
States  Commissioners  are  vested  with  authority  to  try  petty 
offenses.  A "petty  offense"  is  described  in  Title  18, 

Section  1(3)  as  one  involving  a penalty  of  six  months* 
imprisonment  or  less  or  five  hundred  dollars  fine  or  less, 
or  both.  In  Title  18,  Section  54(b)  (4)  it  is  specifically 
provided  that  the  federal  rules  of  criminal  procedure  are 
not  to  apply  to  the  trial  of  petty  offenses  (it  is  within 
these  ruleB  that  the  various  federal  courts  are  required 
and  empowered  to  appoint  counsel  to  represent  indigent 
defendants  in  criminal  cases).  In  Title  18,  Section  3402, 
it  is  provided  that  the  Supreme  Court  of  the  United  States 
promulgate  rules  for  the  conduct  of  the  trial  of  petty 
offenses  before  United  States  Commissioners.  That  Court 
has  made  such  rules  but  has  not  required  or  empowered  the 
United  States  Commissioners  to  appoint  counsel  in  these 
cases,  and  we  find  no  decision  of  any  superior  federal 
court  vitiating  a Judgment  of  conviction  by  a United  States 
Commissioner  by  virtue  of  his  failure  to  appoint  counsel  to 
serve  an  indigent  defendant. 
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Therefore,  It  may  very  well  be  that  judgments  will  be 
permitted  to  stand  in  minor  cases  where  the  defendant  has 
been  unable  to  obtain  counsel  and  has  not  been  provided  one 
by  the  court  so  long  as  no  manifest  prejudice  has  resulted. 
However,  application  of  this  doctrine  (if  doctrine  it  may  be 
called)  should  be  approached  with  extreme  caution  so  as  to 
avoid  the  slightest  suggestion  of  prejudice  or  unfair  advantage 

II. 

With  respect  to  your  second  question,  Mr.  Justice 
Sutherland  of  the  Supreme  Court  of  the  United  States  pro- 
vided the  answer  in  1932  while  dealing  with  the  common-law 
rule  respecting  the  right  to  counsel  in  Powell  vs.  Alabama, 

237  U.S.  45,  53  Sup.  Ct.  55,  77  L.  Ed.  158,  166.  He  states: 

"Originally,  in  England,  a person  charged 
with  treason  or  felony  was  denied  the  aid 
of  counsel,  except  in  respect  of  legal 
questions  which  the  accused  himself  might 
suggest.  At  the  same  time  parties  in 
civil  cases  and  persons  accused  of  mis- 
demeanors were  entitled  to  the  full 
assistance  of  counsel." 

He  then  goes  on  to  say: 

"As  early  as  1753,  Blackstone,  although 
recognizing  that  the  rule  was  settled  at 
common  law,  denounced  it  as  not  in  keeping 
with  the  rest  of  the  humane  treatment  of 
prisoners  by  the  English  law.  ‘For  upon 

what  face  of  reason,'  he  says,  'can  that 
assistance  be  denied  to  save  the  life  of 
a man,  which  yet  is  allowed  him  in  prose- 
cutions for  every  petty  trespass? ' One 
of  the  grounds  upon  which  Lord  Coke  de- 
fended the  rule  was  that  in  felonies  the 
court  itself  was  counsel  for  the  prisoner. 

But  how  can  a judge,  whose  functions  are 
purely  judicial,  effectively  discharge  the 
obligations  of  counsel  for  the  accused? 

He  can  and  should  see  to  It  that  In  the 
proceedings  before  the  court  the  accused 
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shall  be  dealt  with  justly  and  fairly. 

He  cannot  Investigate  the  facts,  advise 
and  direct  the  defense,  or  participate 
in  those  necessary  conferences  between 
counsel  and  accused  which  sometimes  par- 
take of  the  Inviolable  character  of  the 
confessional ." 

To  this  we  can  only  add  that  no  criminal  proceeding 
should  be  taken  in  the  absence  of  counsel  unless  it  can  be 
clearly  established  that  the  defendant  intelligently  waives 
counsel  or  that  in  minor  cases  none  of  the  following  will 
have  a prejudicial  bearing: 

1.  The  gravity  of  the  offense  charged; 

2.  'The  nature  of  the  issue,  i.e.,  whether 
simple  or  complex; 

3.  The  age  of  the  accused; 

4.  The  mental  capacity  of  the  accused; 

5.  The  background  and  conduct  of  the  accused 
including  amount  of  education  and  experience; 

6.  The  accused's  knowledge  of  the  law  and  court 
procedure  Including  knowledge  thereof  pre- 
sumably gained  from  previous  prosecutions; 

7.  The  ability  and  willingness  of  the  court  to 

frotect  the  accused  during  the  proceedings 
see  Annotation,  93  L.  Ed.  149). 

It  should  be  kept  in  mind  that  what  is  stated  here  does 
not  specifically  apply  to  the  conduct  of  preliminary  hearings 
before  magistrates  in  this  state.  Although  the  opinion  re- 
quest does  not  touch  upon  the  subject  we  think  it  advisable 
to  mention  that  the  Supreme  Court  of  the  United  States  has 
indicated  that  the  guarantee  of  the  right  to  oounsel  does  not 
pertain  solely  to  the  conduct  of  the  trial  but  may  bear  directly 
upon  all  of  the  proceedings  against  the  accused  if,  at  the 
particular  stage  of  the  proceeding  under  consideration  some 
matter  of  defense  or  tactic  is  deemed  waived  or  some  right 
lost  if  not  properly  asserted.  Hence  the  Supreme  Court  of  the 
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United  States  reversed  In  Hamilton  vs.  Alabama,  U.S. 

, 7 L.  Ed .2d  114,  82  Sup.  Ct.  , because  an 

accused  without  counsel  having  pleaded'  not  guilty  on  arraign- 
ment without  raising  the  defense  of  insanity  at  that  time 
as  required  by  Alabama  law  was  deemed  to  have  waived  the 
defense  and  could  not  raise  it  in  subsequent  proceedings. 

In  Walton  vs.  Arkansas,  U.S.  , 9 L.  Ed .2d  9# 

83  Sup.  Ct.  , a Judgment  was  vacated  and  remanded  because 

the  accused  was  not  represented  by  counsel  at  the  time  of 
arraignment  In  the  course  of  which  he  acknowledged  the  volun- 
tariness of  his  confession  and  such  acknowledgment  was  later 
used  In  evidence  against  him  at  the  trial,  the  court  stating: 

" * * * We  are  unable  to  conclude  from 
the  record  filed  in  thiB  court  either 
that  petitioner  had  counsel  at  the  time 
of  the  arraignment  proceedings  or,  if 
not,  that  he  was  advised  of  his  right  to 
have  counsel  at  such  proceedings  and 
that  he  under standingly  and  intelligently 
waived  that  right." 

In  White  vs.  Maryland,  U.S. , 10  L.  Ed2d  193, 

83  Sup.  Ct.  , a state  conviction  was  reversed  upon  the 

following  facts:  Accused  was  brought  before  a magistrate  for 
preliminary  hearing  upon  a capital  offense  without  counsel 
where  he  pleaded  guilty.  In  due  course  he  was  arraigned  in 
a court  of  general  jurisdiction  where  he  was  represented  by 
appointed  counsel  and  made  pleas  of  not  guilty  and  not  guilty 
by  reason  of  insanity.  At  the  trial  the  plea  of  guilty  made 
by  him  before  the  magistrate  was  Introduced  into  evidence 
and  was  not  objected  to.  Nevertheless,  as  against  the  con- 
tention of  the  State  of  Maryland  that  r'  * • * Under  Maryland 
law  there  was  *no  requirement  (nor  any  practical  possibility 
under  their  present  criminal  procedure)  to  appoint  counsel1 
for  petitioner  at  the  ’preliminary  hearing  * * * nor  was  it 
necessary  for  appellant  to  enter  a plea  at  that  time.*  * • 
the  Supreme  Court  of  the  United  States  said:  "Whatever  may 
be  the  normal  function  of  the  'preliminary  hearing1  under 
Maryland  law,  it  was  in  this  case  as  'critical'  a stage  as 
arraignment  under  Alabama  law.  Por  petitioner  entered  a plea 
before  the  magistrate  and  that  plea  was  taken  at  a time  when 
he  had  no  counsel." 
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This  should  stand  as  an  admonition  to  our  prosecuting 
attorneys  as  well  as  to  our  magistrate  Judges  to  avoid  the 
occurrence  of  any  situation  at  preliminary  hearings  which, 
because  of  the  absence  of  defense  counsel,  would  create 
inhibiting  factors  to  further  prosecution  of  the  case. 


CONCLPSION 

1.  The  magistrate  courts  of  this  state  have  the  power 
to  appoint  counsel  to  represent  Indigent  defendants  accused 
of  misdemeanors. 

2.  In  every  criminal  case  coming  before  a magistrate 
judge  the  accused  should  be  advised  of  his  right  to  appear 
by  counsel.  Xf  the  accused  is  Indigent,  counsel  should  be 
appointed  to  represent  him  where  the  case  Is  of  more  than 
minor  significance  and  when  prejudice  might  otherwise  result. 
If  the  Indigent  accused  desires  to  plead  guilty  or  otherwise 
proceed  without  counsel.  It  should  first  be  shown  that  he  has 
been  advised  of  his  right  to  have  counsel  appointed  to  repre- 
sent him,  how  and  why  counsel  could  be  of  benefit  to  him  and 
that  he  has  the  capacity  to  waive  his  rights  Intelligently. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Howard  L.  HcPadden. 


Very  truly  yours. 


HLHcFt  BJ;ml 


THOMAS'  FT  flBBH 
Attorney  General 


Opinion  No.  208  answered  by  letter 


June  19,  1963 


State  Tax  Commission  of  Missouri 
Jefferson  Building 
Jefferson  City,  Missouri 

Gentlemen 1 


You  have  requested  the  opinion  of  this  office 
as  follows! 


"In  view  of  the  Missouri  Supreme  Court 
decision  of  April  8,  1963  in  the  case 
of  American  Air  Lines,  Inc.  and  Delta 
Air  Lines,  Inc.  vs.  City  of  St.  Louis, 
et  al,  this  Commission  requests  an 
official  opinion  from  your  Department 
on  whether  or  not  an  apportionment 
of  valuation  should  be  made  by  this 
Comolsslon  under  Section  155*050  RSNo. 

1959  to  any  municipality  in  this 
State  which  owns  and  operates  an  air- 
port outside  Its  corporate  limits." 

The  decision  to  which  you  refer  was  an  action  by 
two  airline  companies  seeking,  together  with  other 
relief,  a declaratory  Judgment  respecting  the  validity 
of  the  following  proviso  which  Is  "appended  to  and  Is 
a part  of  Section  155*050,"  RSMo  I9591 

"provided  that,  when  any  municipality 
in  this  state  owns  and  operates  an 
airport  outside  Its  corporate  limits, 
the  valuation  detemined  hereunder 
shall  also  be  apportioned  to  said 
municipality. " 


In  that  case,  our  Supreme  Court  held  that  a municipality 
(the  City  of  St.  Louis)  could  not  impose  municipal  taxes 
on  the  aircraft  of  the  airline  companies  which  had  no  tax 
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situs  In  the  City  of  St*  Louis  but  which  had  arrivals  and 
departures  at  a municipally  owned  and  operated  airport 
located  outside  its  corporate  limits.  The  decision  was 
premised  on  the  finding  that  such  municipality  afforded  no 
governmental  benefits  or  protection  to  such  airlines  or 
their  aircraft,  and  for  such  reason  the  city  could  not 
validly  impose  municipal  taxes  on  the  aircraft.  In  the 
case  referred  to.  the  Court  reached  the  conclusion  "that 
the  proviso,  and  City’s  levies  pursuant  to  the  proviso, 
are  invalid  and  void  as  .lolative  of  due  process  clauses 
of  state  and  federal  constitution." 

In  our  opinion,  the  effect  of  the  decision  in  the 
above  case  holding  the  proviso  invalid  is  not  limited 
to  the  two  airline  companies  Involved  in  that  suit  nor 
to  the  tax  years  there  in  question.  The  above  quoted 
proviso  is  invalid  and  void,  and  for  such  reason  the 
State  Tax  Commission,  in  making  its  apportionment  under 
Section  155.050,  RSJto  1959*  should  not  apportion  to  a 
municipality  which  owns  and  operates  an  airport  outside 
its  corporate  limits  any  part  of  hhe  valuation  of  the 
aircraft  which  are  operated  at  said  airport. 

Very  truly  yours. 


JNjgm 


mns  r mssrar 

Attorney  General 


OPINION  REQUEST  NO.  209 
Answered  by  Letter  (Baumann) 


May  15,  1963 


Nr.  Lue  C.  Lozier,  Secretary 
New  York  World’s  Pair  Commission 
Jefferson  City,  Missouri 

Dear  Mr.  Lozier: 

This  refers  to  your  letter  of  May  9,  1963,  requesting  an 
opinion  whether  the  New  York  World’s  Fair  Commission,  created 
by  House  Bill  No.  87*  72nd  General  Assembly,  is  required  to 
comply  with  Sections  8.260  and  8.310,  RSMo  1959* 

The  New  York  World’s  Fair  Commission  consists  of  the  governor, 
president  pro  tem  of  the  senate,  the  speaker  of  the  house  of  repre- 
sentatives, five  other  senators,  five  other  representatives,  and 
five  other  persons  appointed  by  the  governor.  The  Commission  is 
directed  by  House  Bill  Mo*  87  to  "proceed  as  speedily  as  practi- 
cable to  arrange  for  the  active  participation  by  the  state  of 
Missouri  in  the  New  York  World’s  Fair  of  196^*" 

House  Bill  No.  87  further  provides  that,  to  accomplish  its 
stated  purpose,  the  Commission  shall  have  the  following  powers 
and  duties: 

(1)  To  select  an  appropriate  site  and  to  make 
all  arrangements,  by  lease  or  otherwise,  for  a 
suitable  state  exhibit  on  the  lands  on  which  the 
fair  is  to  be  held; 

(2)  To  let  all  contracts  required,  in  its 
discretion,  for  the  construction  and  maintenance 
of  the  stare’s  exhibits; 

(3)  To  acquire  by  gift,  loan,  purchase  or 
otherwise,  items  for  inclusion  in  the  state’s 
exhibits; 

(i*)  To  accept  gifts  of  money  and  personal  pro- 
perty for  the  construction,  maintenance,  collection 
and  transportation  of  the  state's  sxhlbits; 
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(5)  To  make  proper  disposition  of  the  state's 
exhibits  at  the  close  of  the  fair  as  it  deems 
advisable]  and 

(6)  To  perform  any  other  acts  necessary  to 
insure  suitable  participation  by  the  state  in  the 
fair  and  to  carry  into  effect  the  purpose  of  this 
act. 

By  Section  27  in  House  Bill  No.  1 6,  72nd  General  Assembly, 
there  was  appropriated  to  the  Commission  for  the  fiscal  period 
ending  June  30*  1963*  the  sum  of  $500,000  "for  the  use  of  the 
Commission" • It  is  contemplated  that  this  sum  will  be  reappro- 
priated for  the  next  fiscal  period  by  House  Bill  No.  14,  which  is 
pending  in  the  General  Assembly.  In  the  performance  of  its  statu- 
tory function,  the  Commission  has  entered  into  a contract  for  the 
construction  of  a Missouri  exposition  pavilion  at  the  site  of  the 
New  York  World's  Fair.  Your  letter  results  from  questions  which 
have  been  raised  concerning  inconsistencies  between  that  contract 
and  certain  provisions  of  Sections  8,260  and  8,310,  RSHo  1959* 

Section  8.260  dealB  with  the  manner  of  disbursement  of 
appropriations  made  for  the  erection  of  new  buildings  on  state 
account  (and  for  repair  buildings  already  erected).  It  provides 
for  periodic  payments  to  the  extent  of  85^  of  the  value  of  labor 
and  materials  which  have  then  been  furnished]  and  the  contract 
executed  by  the  Commission  differs  therefrom  principally  in  that 
the  contract  provides  for  90%  payment.  Section  8.310  provides 
that  contracts  shall  not  be  let  for  the  construction  of  buildings 
without  approval  of  the  chief  of  planning  and  construction,  and 
that  no  claim  for  construction  projects  under  contract  shall  be 
accepted  for  payment  without  approval  by  the  chief  of  planning 
and  construction.  The  contract  executed  by  the  Coranission  apparent- 
ly has  not  been  so  approved  and  it  contains  no  provision  for  such 
approval  prior  to  payments  thereunder  (payments  are  to  be  made 
upon  approval  by  the  Commission's  architects). 

We  seriously  question  whether  a temporary  exposition  pavilion 
at  a world's  fair  site  in  a distant  state,  such  as  is  being  con- 
structed by  the  Commission,  is  a building  of  the  kind  to  which 
Sections  8. 260  and  8.310  were  intended,  or  should  be  construed, 
to  apply]  but  we  do  not  consider  it  necessary  definitely  to  resolve 
that  issue. 
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It  la  a familiar  rule  of  statutory  construction  that  where 
two  laws  relate  to  the  same  subject  they  must  be  read  and  con- 
strued together  and  provisions  of  one  having  special  application 
to  a particular  subject  are  to  be  deemed  a qualification  of  or  an 
exemption  to  another  act  general  in  terms.  Veal  v.  City  of  St. 

Louis,  365  No.  836,  289  SW  2d  7. 

Sections  8.260  and  8.310  are  general  in  nature,  whereas  House 
Bill  Ho.  87  Is  special  and  has  application  specifically  to  construc- 
tion of  Missouri's  exhibit  at  the  Hew  York  World's  Fair.  With 
respect  to  the  one  matter  with  which  it  is  concerned.  House  Bill 
Ho.  87  is  a complete  and  comprehensive  piece  of  legislation  and 
the  broad  powers  granted  to  the  Conmission,  including  particularly 
the  power  "to  let  all  contracts  required  in  its  discretion,  for  the 
construction  * * * of  the  state's  exhibit, "are  inconsistent  with, 
and  should  be  treated  as  an  exception  to,  the  provisions  of  Sections 
8.260  and  8.310  (assuming  the  latter  would  otherwise  be  applicable 
to  such  a building).  Accordingly,  it  is  our  view  that  the  Commission 
is  not  required  to  comply  with  Sections  8.260  and  8. 310. 

The  copies  of  the  contract  executed  by  the  Conmission  and 
Mr.  Trigg's  letter  of  April  30,  1963,  to  Mr,  Beisman,  which  were 
enclosed  with  your  letter,  are  returned  herewith. 


Yours  very  truly. 


imn;  imarai 

Attorney  Oeneral 


JCBtMW 
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CITIES,  TOWNS,  VILLAGES:  Legislature  may  have  authority  to  provide 

SPECIAL  CHARTER  CITIES:  for  amendment  of  charter  of  special  chart 

CONSTITUTIONAL  LAW:  city  by  vote. 

GENERAL  ASSEMBLY: 

LEGISLATURE: 

CITY  CHARTERS: 

AMENDMENT  OP  CITY  CHARTERS: 


Honorable  Patrick  J.  O'Connor 
Missouri  House  of  Representatives 
Room  301,  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Representative  O'Connor* 

You  have  asked  the  following  question* 

"May  the  State  Legislature  by  the  proper 
enactment  vest  in  the  City  of  Florissant 
the  power  to  amend  or  supplement  its  present 
charter  by  an  affirmative  vote  of  the 
electorate  voting  on  such  propositions." 

The  City  of  Florissant,  like  a few  other  cities  in  this 
state,  operates  under  a special  charter  first  authorized  by  the 
Missouri  Legislature  in  1857 « 

Your  question  is  whether  the  legislature  can  vest  in  the 
City  of  Florissant,  the  power  to  amenu  its  present  special  charter  by 
a vote  of  the  people. 

Obviously,  this  could  not  be  done  by  a special  law,  since 
Article  2XZ,  Section  40  (22)  of  the  Missouri  Constitution  prohibits 
special  laws  amending  the  oharter  of  a city. 

The  question  then  is  whether  a general  law  applicable  to 
special  charter  cities  (or  special  charter  cities  of  a certain  range 
in  population)  could  authorize  the  amendment  of  such  special  charters 
by  a vote  of  the  people. 


Honorable  Patrick  J.  O'Connor  - 
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Article  VI,  Section  16  of  the  Constitution  provides  for 
the  classification  by  the  legislature  of  cities  into  four  classes 
and  that  general  laws  shall  define  the  powers  of  such  classes. 

However,  in  Rutherford  v.  Hamilton,  97  Mo.  543,  the  Missouri  Supreme 
Court  held  that  such  special  charters  may  be  amended  by  general  laws 
enacted  by  the  legislature  and  such  section  of  the  constitution  does 
not  specifically  refer  to  laws  setting  forth  powers  of  special  charter 
cities. 


The  question  is  then  whether  a general  law  applicable  to 
special  chaxter  cities  or  certain  special  charter  cities  in  a class 
which  general  law  authorizes  the  amendment  of  such  special  charters 
by  an  election  of  the  voters  of  such  a city  would  constitute  an  un- 
constitutional  delegation  of  legislative  powers. 

In  the  case  of  Yazoo  City  v.  Lightcap,  82  Miss.  148,  the 
Supreme  Court  of  Mississippi  held  valid  a statute  providing  that  city 
charters  could  be  amended  by  the  preparation  of  an  amendment  to  the 
charter  by  the  mayor  and  city  council  and  publication  of  such  amend- 
ment in  a newspaper  of  general  circulation,  after  which  the  amendment 
was  to  be  submitted  to  the  Governor,  who  submitted  it  to  the  state 
attorney  general  and,  if  the  attorney  general  was  of  the  opinion  that 
the  amendment  was  consistent  with  the  constitution  and  laws  of  the 
United  States  and  Mississippi,  the  Governor  should  approve  the  amend- 
ment. 


If,  after  publication,  one-tenth  of  the  voters  of  such  city 
protested  against  an  amendment,  the  Governor  could  not  approve  the 
amendment  until  suah  amendment  was  approved  by  a majority  of  the 
voters  of  the  municipality. 

Such  statute  was  attacked  on  the  ground  that  it  was  an 
unconstitutional  delegation  of  legislative  power  in  violation  of  a 
provision  of  the  Mississippi  Constitution  providing  that  the  legisla- 
ture should  pass  general  laws  tinder  which  cities  and  towns  might  be 
chartered  and  their  charters  amended. 

The  Supreme  Court  of  Mississippi  held  that  there  was  no 
unconstitutional  delegation  of  legislative  power  by  the  legislature 

in  authorizing  cities  to  amend  their  charters  by  such  a procedure. 
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In  the  case  of  Reeves  v.  Anderson,  42  P.  625,  the 
Supreme  Court  of  Washington  held  valid  a statute  authorizing  free- 
holders to  prepare  a new  charter  for  a city  when  a petition  of  one- 
fourth  of  the  freeholders  of  such  city  was  filed  asking  for  the 
appointment  of  the  freeholders.  The  court  said,  1,  c.  626: 

/ 

"In  support  of  the  contention  that  the  act  in 
question  is  a delegation  of  a legislative  power, 
we  are  cited  to  article  2,  section  1,  of  the 
constitution,  which  is:  'Section  1.  The  legisla- 
tive powers  shall  be  vested  in  a senate  and  house 
of  representatives,  which  shall  be  called  the 
legislature  of  the  state  of  Washington,'  Independent 
of  the  constitutional  provision  now  under  considera- 
tion, an  examination  of  the  authorities  upon  the  sub- 
ject leaves  little  room  for  doubting  the  authority 
of  a given  class  the  powers  to  make  laws  for  their 
local  self-government,  subject  at  all  times,  however, 
to  the  general  laws  of  the  state,  ***" 

Under  these  two  cases  and  others  of  the  same  tenor,  there 
is  sfome  authority  for  holding  that  the  delegation  by  a law  enacted  by 
the^legislature  of  the  power  to  cities  to  amend  their  charters  is 
not  an  unconstitutional  delegation  of  legislative  power. 

However,  there  still  remains  some  doubt  as  to  whether  the 
Missouri  Supreme  Court  would  permit  such  a delegation  of  power. 

Article  VI,  Sections  *9  and  20  of  the  Missouri  Constitution 
provide  for  charters  to  be  framed  and  amended  by  the  inhabitants  of 
aities  over  10,000.  It  may  well  be  that  such  constitutional  delega- 
tion is  the  only  authority  in  Missouri  for  the  amendment  of  charters 
by  a vote  of  the  people  of  a city. 

In  the  case  of  State  v.  Orange,  36  Atl.  706,  the  Supreme 
Court  of  Hew  Jersey  held  an  act  unconstitutional  which  authorized  a 
city  council  to  consolidate  offices  and  fix  the  duties  of  such  con- 
solidated offices  as  having  violated  the  provision  of  the  state 
constitution  that  the  legislative  power  should  reside  in  the  Senate 
and  House  of  Representatives  of  the  state. 

In  the  case  of  Elliott  v.  Detroit,  64  H.W.  620,  the  6upreme 
Court  of  Michigan  held  that  an  act  which  provided  for  amending  a city 
charter  when  a resolution  of  the  council  and  mayor  was  passed  or  when 
5,000  inhabitants  asked  for  an  election  and  the  amendments  were 
adopted  by  a vote  of  the  people  was  an  unconstitutional  delegation  of 
legislative  power  to  the  people  of  the  city,  which  power  could  be 
exeraised  only  by  the  legislature  under  a constitutional  provision 
that  the  legislature  may  confer  upon  cities  such  power  of  a local 
legislative  and  administrative  power  as  they  deem  proper. 
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In  the  case  of  State  ex  rel.  V.  Thompson,  137  N.W.  20, 
the  Supreme  Court  of  Wisconsin  held  invalid  a statute  which  pro- 
vided * 


Every  city,  in  addition  to  the  powers  now 
possessed,  is  hereby  given  authority  to  alter 
or  amend  its  charter,  or  to  adopt  a new  charter 
by  convention,  in  the  manner  provided  in  this  act, 
and  for  that  purpose  is  hereby  granted  and  declared 
to  have  all  powers  in  relation  to  the  form  of  its 
government,  and  to  the  conduct  of  its  municipal 
affairs  not  in  contravention  of  or  withheld  by  the 
Constitution  or  laws,  operative  generally  throughout 
the  state.'" 

Such  court  held  that  the  aat  was  unconstitutional  because 
it  delegated  legislative  power  contrary  to  the  constitution  of  such 
state.  The  court  said,  l.c.  23: 

"In  view  of  the  foregoing,  very  little  need  be 
said  in  testing  the  act  in  question  by  constitutional 
restrictions.  As  we  have  seen,  determination  of 
the  form  of  government  and  everything  appertaining  to 
the  fundamentals  of  a city  charter  are  essentially 
legislative  functions.  Power  in  that  respect  was  so 
universally  regarded  before  the  Constitution  and 
thereby  the  Legislature  was  disabled  from  delegating 
it.  Can  one  read  the  act  under  consideration  and 
doubt  that,  in  terms  and  effect,  it  involves  an 
attempt  at  legislative  abdication  of  that  power, 
to  a large  extent?  ***■ 

The  Constitution  of  Missouri  provides  in  Article  III, 

Section  1,  that  the  legislative  power  shall  be  exercised  by  the 
Senate  and  House  of  Representatives. 

coqfflPfilQEf 

The  question  whether  by  general  law  the  Missouri 
Legislature  can  vest  special  charter  cities  with  the  authority  to  amend 
their  charters  by  a vote  of  the  people  has  never  been  decided  in 
this  state.  Cases  in  other  jurisdictions  have  decided  this  question 
both  ways. 
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The  foregoing  opinion,  which  Z hereby  approve,  was 
prepared  by  my  assistant,  C.  B.  Burns,  Jr. 

Yours  very  truly. 


THOMAS  T.  EAGLETON 
Attorney  General 


SALES  TAX: 

MOTOR  VEHICLE  USE  TAX: 
MOTOR  VEHICLES: 
TRAILERS: 

HOUSE  TRAILERS: 

MOBILE  HOMES: 


% 


Sales  of  mobile  homes  at  retail  are  sales  tax 
transactions  and  the  seller  or  mobile  home 
dealer  is  required  to  collect  and  remit  the 
sales  tax  to  the  Director  of  Revenue.  If  a 
purchaser  wishes  to  use  his  trailer  on  the 
highways  of  Missouri,  he  must  register  the 
trailer  and  obtain  a certificate  of  ownership. 
When  he  applies  for  his  title,  the  purchaser 
is  required  to  show  satisfactory  proof  of  sales 
tax  having  been  previously  paid. 


OPINION  NO.  211 


September  5,  1963 


Col.  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Col.  Waggoner: 

This  is  In  answer  to  your  letter  dated  May  9,  1963,  in 
which  you  request  an  official  opinion  from  this  office.  In 
your  ietter  you  mention  that  a number  of  people  are  purchasing 
house  trailers  tnroughout  Missouri  with  no  intention  of  using 
them  on  our  highways.  These  purchasers  are  hiring  commercial 
movers  to  move  the  newly  acquired  trailers  to  a plot  of  land 
where  they  will  remain  for  an  indefinite  period  of  time.  The 
movers  are  opera ting  under  "trip  delivery  permits"  issued  by 
the  Public  Service  Commission.  As  a consequence  of  all  this, 
you  state  that  many  mobile  home  purchasers  are  not  securing 
from  the  Department  of  Revenue  certificates  of  ownership  nor 
certificates  of  registration  for  the  trailers.  Based  upon  these 
facts,  you  ask  the  following  questions: 

"a.  Is  a mobile  home  considered  a trailer  within 
the  meaning  of  the  trailer  definition  in  sub- 
paragraph  twenty-seven.  Section  301*010,  and 
required  to  have  a trailer  license  and  certifi- 
cate of  title? 

b.  Should  an  Individual  or  a company  engaged  solely 
in  the  sale  of  mobile  homes  obtain  a dealer’s 
license  from  the  Director  of  Revenue? 

c*  In  the  event  a mobile  home  is  not  considered  a 

trailer  and  a certificate  of  title  is  not  required, 
should  the  purchaser  of  such  a mobile  home  pay  the 
uae  tax  as  provided  for  in  Section  144.44c,  or 
should  the  seller  collect  a sales  tax  as  in  tne 
case  of  the  sale  of  other  merchandise?" 


Col.  Hugh  H.  Waggoner 
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Section  301.010(27),  RSMo  1959,  defines  the  word  trailer 
a 8 follow at 

"Any  vehicle  without  motive  power  designed  for 
carrying  property  or  passengers  on  its  own 
structure  and  for  being  drawn  by  self-propelled 
vehicle,  except  those  manning  exclusively  on 
tracks.  Including  a semi-trailer  or  vehicle  of 
the  trailer  type  so  designed  and  used  In  conjunction 
with  a self-propelled  vehicle  that  a considerable 
part  of  Its  own  weight  rests  upon  and  Is  carried 
by  the  towing  vehicle." 

This  same  section,  at  subsection  (28),  defines  vehicle  to  meant 

"Any  mechanical  device  on  wheels,  designed 
primarily  for  use  on  highways,  except  those 
propelled  or  drawn  by  human  power,  or  those 
used  exclusively  on  fixed  rails  or  tracks." 

It  is  the  opinion  of  this  office  that  a mobile  home  or  house 
trailer,  as  commonly  and  ordinarily  understood,  falls  within  the 
statutory  definitions  quoted  above. 

60  C.J.S.,  Motor  Vehicles,  Section  8,  Page  118,  defines 
trailers  as  being: 

"*•*  A separate  vehicle,  which  is  not  driven  or 
propelled  by  its  own  power,  but  it  is  drawn  by 
some  Independent  power;  a vehicle  without  motor 
power,  designed  to  carry  property  or  passengers 
wholly  upon  Its  own  structure,  and  to  be  drawn 
by  a motor  vehicle  ***." 

This  definition  was  cited  in  the  case  of  Haden  v.  Lee  Mobile 
Homes,  136  So2d,  912,916.  It  was  held  In  that  case  that  the 
i.raiTer  definition  inoluded  house  trailers. 

A mobile  home  was  described  as  a vehicle  with  windows, 
containing  home  furnishings,  and  with  electrical  and  water 
connections  available  on  its  exterior,  in  Jones  v.  Belber,  251, 
Iowa  969,  103  HW2d,  36^,366.  It  was  held  there  uiat  even  though 
the  mobile  home  had  been  placed  upon  a tract  of  land,  its  wheels 
removed,  and  it  was  supported  by  concrete  blocks,  it  did  not 
lose  its  identity  as  a "trailer." 


Col.  Hugh  H.  Waggoner 


-3- 


Whether  mobile  homes  or  house  trailers  should  be  registered 
with  the  Department  of  Revenue,  license  plates  Issued,  and  the 
annual  registration  fee  paid,  depends  entirely  upon  the  use  of 
the  trailers.  Section  301.020,  RSMo  1959*  provides  that  the 
owners  of  trailers  Hwhich  shall  be  operated  or  driven  upon  the 
highways  of  this  state,"  shall  file  an  application  for  registration. 
When  the  Director  of  Revenue  registers  a trailer,  he  then  Issues 
license  plates  to  the  owner.  Section  301.130,  RSMo  1959*  Sub- 
paragraph  3 of  this  section  requires  the  owner  to  attach  these 
plates  to  the  trailer  In  a specified  manner  before  the  trailer 
Is  to  be  operated  on  the  hlgawa,\  s in  Missouri^ 

The  annual  registration  fee  has  been  held  to  be  a tax  upon 
the  privilege  of  operating  motor  vehicles  on  the  highways  of 
this  state.  Transport  Rentals  Inc,  v.  Carpenter,  Mo.Supp.  325 
SW2d,  745 , 7497  We  believe  this  privilege  cax  theory  applies 
equally  to  trailers  or  mobile  homes. 

If  a person  buys  a mobile  home  and  is  able  to  have  it 
transported  by  a commercial  mover,  operating  under  a delivery 
permit  granted  by  the  Public  Service  Commission,  from  the  dealer 
to  a place  where  it  will  not  be  used  on  the  highways,  then  the 
purchaser  is  under  no  obligation  to  register  the  trailer  and 
pay  the  annual  registration  fee. 

What  we  have  said  with  regard  to  the  registration  of  trailers 
is  equally  applicable  to  the  question  concerning  the  acquisition 
of  certificates  of  ownership  or  titles  to  trailers.  There  is  a 
statutory  prohibition  forbidding  the  operation  of  registered 
crullers  in  this  state  unless  the  owner  has  been  issuea  a 
certificate  of  ownership.  Section  301*190,  Paragraph  4,  RSMo  1959. 

It  is  also  unlawful  to  buy  or  sell  a trailer  registered  under  the 
laws  of  this  state  unless  a certificate  of  ownership  passes  be- 
tween the  parties  at  the  time  of  delivery  of  the  trailer.  Section 
301.210,  Paragraph  4,  RSMo  1959. 

If  a person  buys  a house  trailer  with  no  intention  of  using 
it  upon  the  highways  of  this  state,  then,  as  mentioned  above, 
there  is  no  requirement  to  register  the  trailer.  If  a mobile 
home  is  not  registered  and  is  not,  in  fact,  used  on  the  highways, 
then  there  is  no  requirement  that  the  owner  obtain  a certificate 
of  ownership. 

The  acquisition  of  a mobile  home  at  retail  is  the  purchase 
of  tangible  personal  property,  subject  to  the  Missouri  Sales 
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Tax  Law,  Section  144.020,  RSMo  1939*  The  purchaser  is  required 
to  pay  the  tax.  Section  144.060,  RSMo  1959 , and  the  seller  or 
mobile  home  dealer  is  required  to  collect  the  tax  and  remit  it 
to  the  Director  of  Revenue,  Section  140.080,  RSMo  1939*  Both 
of  the  last  cited  sections  exempt  "motor  vehicles"  from  their 
coverage.  The  payment  of  sales  tax  on  the  purchase  of  a motor 
vehicle  is  made  when  a title  is  applied  for.  Section  144.070, 
RSMo,  Cum.  Supp.  1961. 

This  entire  area  has  become  somewhat  confused  since  the 
legislature  recently  amended  Section  144.070,  RSMo  1939*  by 
having  it  apply  to  trailers  as  well  as  to  automobiles.  Laws 
1961,  Page  627,  Section  1.  The  legislature  did  not,  however, 
amend  Sections  144.060  and  144.080,  both  supra,  so  as  to  exclude 
trailers  from  the  purview  of  these  provisions. 

Therefore,  mobile  home  dealers  should  collect  saleB  tax 
upon  the  sale  of  all  house  trailers.  If  a person  wishes  to 
use  his  trailer  on  the  highways  of  Missouri,  then  when  he 
applies  for  his  certificate  of  ownership,  he  will  be  required 
to  show  some  satisfactory  evidence  of  sales  tax  having  been 
previously  pa^d.  This  office  has  been  informed  by  the  Department 
of  Revenue  that  tax  receipt  forms  have  been  mailed  to  all  mobile 
home  dealers  to  cover  this  situation. 

Section  144.440,  RSMo,  Cum. Supp.  1961,  commonly  known  as 
the  Motor  Vehicle  Use  Tax  Law,  has  also  been  recently  amended 
to  include  trailers  within  its  coverage,  LawB  1961,  Page  627, 
Section  1.  There  is  no  conflict  between  this  section  and 
those  sales  tax  provisions  previously  mentioned  above  because 
Section  144.450,  RSMo,  Cum. Supp.  1961,  states  that  trailers 
are  exempt  from  the  imposition  of  Section  144.440,  supra,  if 
sales  tax  has  been  paid  upon  the  purchase  of  the  trailer. 

In  light  of  what  has  been  said  about  a retail  mobile 
home  sale  being  a sales  tax  transaction  and  a mobile  home 
dealer  being  required  to  collect  and  remit  Bales  tax,  it 
naturally  follows  that  these  dealers  must  register  with  the 
Director  of  Revenue  and  file  quarterly  re  turns.  We  assume 
your  second  question  asks  whether  these  dealers  are  required 
to  obtain  retail  sales  licenses  as  set  forth  in  Section  144.083, 
RSMo,  Cum. Supp.  1961.  The  answer  to  this  question  is  yes. 
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COHCLUSION 

Sales  of  mobile  homes  at  retail  are  sales  tax  transactions 
and  the  seller  or  mobile  home  dealer  Is  required  to  collect  and 
remit  the  sales  tax  to  the  Director  of  Revenue.  If  a purchaser 
wishes  to  use  his  trailer  on  the  highways  of  Missouri,  he  must 
register  the  trailer  and  obtain  a certificate  of  ownership. 

When  he  applies  for  his  title,  the  purchaser  is  required  to 
show  satisfactory  proof  of  sales  tax  having  been  previously 
paid. 


The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Eugene  a.  Bushmann. 

Yours  very  truly. 


EGB: b j 


THOMAS  F.  EAGLETON 
Attorney  General 


CITIES: 
COUNTIES: 
MUNICIPALITIES: 
POLITICAL  SUBDIVISIONS: 

CO-OPERATION  BETWEEN 
POLITICAL  SUBDIVISIONS: 


Article  VI,  Sec.  l6,  Constitution  of  Missouri, 
authorizes  enactment  of  a law  permitting  one 
municipality  to  contract  with  another  to  fur- 
nish police  services;  but  does  not  authorize 
enactment  of  a law  permitting  a contract  for 
municipal  judicial  service. 


May  15,  1963 


Honorable  E.  J.  Cantrell 
State  Representative 
St.  Louis  County , 6th  District 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Cantrell: 

You  have  inquired  as  to  whether  or  not  two  cities  may 
contract  with  one  another  to  furnish  police  service  and/or 
municipal  Judges*  services. 

We  have  considered  this  problem,  particularly  In  con- 
nection with  Article  VI,  Section  16,  Constitution  of 
Missouri,  which  appears  to  have  application,  as  well  as 
Article  VI,  Section  14,  applying  to  counties,  insofar  as 
it  may  shed  light  on  the  meaning  of  Section  16. 

Article  VI,  Section  16,  provides  as  follows: 

"Any  municipality  or  political  subdivision 
of  this  state  may  contract  and  cooperate 
with  other  municipalities  or  political  sub- 
divisions thereof,  or  with  other  states  or 
their  municipalities  or  political  subdivi- 
sions, or  with  the  United  States,  for  the 
planning,  development,  construction,  ac- 
quisition or  operation  of  any  public 
improvement  or  facility,  or  for  a common 
service,  in  the  manner  provided  by  law.” 

It  is  apparent  that  this  section  of  the  Constitution 
authorizes  the  Legislature  to  pass  laws  relating  to  the 
co-operation  between  municipalities  or  other  political 
subdivisions  respecting  the  "planning,  development,  con- 
struction, acquisition  or  operation  of  any  public  improve- 
ment or  facility,  or  for  a common  service."  It  would 
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appear,  therefore,  that  your  Inquiry  relates  to  this  last 
phrase  concerning  a common  service.  The  construction  of 
the  meaning  of  the  words  "common  service"  does  present 
difficulty.  We  believe  it  should  be  given  a rather  broad 
meaning.  This  is  necessary  to  accomplish  the  purposes  and 
economies  in  local  government  that  the  writers  of  the 
Constitution  envisioned.  We  believe  that  the  courts  would 
be  inclined  to  give  it  a meaning  which  would  permit  munici- 
palities or  other  political  subdivisions  to  contract  with 
one  another  to  perform  almost  any  administrative  service 
which  they  each  have  a duty  at  one  time  or  another  to  per- 
form. Therefore,  it  would  seem  that  services  like  assess- 
ment and  collection  of  taxes,  street  maintenance  and  repair, 
fire  prevention  and  fire  fighting,  and  police  service,  are 
the  character  of  services  included  within  the  meaning  of 
this  language  on  the  theory  that  each  of  these  services 
would  be  common  services  required  to  be  performed  by  each 
municipality  and  would  therefore  fall  within  the  meaning  of 
the  language  "common  service"  of  the  Constitution,  referred 
to  above. 

We  have,  however,  greater  difficulty  with  the  problem 
of  a contract  between  two  municipalities  whereby  one  would 
furnish  the  service  of  municipal  judges  to  another.  It  seems 
to  us  that  there  would  be  a risk,  at  least,  that  this  provi- 
sion might  be  deemed  to  be  in  conflict  with  Article  II, 
Section  1 of  the  Constitution,  which  is  the  so-called  separa- 
tion of  powers  provision.  Even  more  fundamental  and  elemen- 
tary than  the  separation  of  powers  provision  of  the  Constitu- 
tion is  a foundation  principle  of  government  that  executive, 
legislative  and  judicial  powers  which  relate  to  the  exercise 
of  sovereignty  are  generally  considered  nondelegable  duties. 
It  would  seem  unlikely  that  the  draftsmen  of  the  Constitution 
intended  to  authorize  one  political  subdivision  to  delegate 
to  another  the  authority  to  exercise  its  strictly  sovereign 
functions.  For  example,  one  county  court  could  not  by  con- 
tract authorize  the  comity  court  of  another  county  or  city 
council  of  a municipality  to  perform  its  strictly  executive 
or  legislative  functions.  For  this  reason,  we  think  it 
questionable  whether  the  constitutional  provision  relating 
to  co-operation  between  political  subdivisions  would  be 
construed  broadly  enough  to  include  authority  for  one  city 
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to  delegate  by  contract  to  another  city  the  power  and  authority 
to  Judge  the  violation  of  the  other  city's  ordinances. 


CONCLUSION 

Article  VI,  Section  16,  Constitution  of  Missouri, 
authorizes  the  enactment  of  a law  permitting  one  municipality 
to  contract  with  another  to  furnish  police  services;  but  does 
not  authorize  the  enactment  of  a law  permitting  a contract 
for  municipal  Judicial  service. 

The  foregoing  opinion,  which  I approve,  was  prepared  by 
my  Assistant,  J.  Gordon  Slddens. 


Yours  very  truly. 


0J3:ml 


TH0MA3~FY  EABLETOff 
Attorney  General 


OPINION  REQUEST  NO.  215  ANSWERED  BY  I£TTER 


August  21,1963 


Honorable  R.  B.  Mackey 
Commissioner,  Division  of  Finance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Mackey t 


1 FILEDj 


This  letter  of  advice  is  in  lieu  of  a formal 
opinion  in  answer  to  your  inquiry  of  May  16,  1963, 
concerning  voluntary  liquidation  of  a credit  union 
under  The  Oeneral  and  Business  Corporation  Law  of 
Missouri . 


Your  attention  is  directed  to  the  attached 
opinion  of  this  office  dated  May  15,  1953,  directed 
to  your  offioe,  and  holding  that  a solvent  credit 
union,  subjeet  to  the  provisions  of  Chapter  370 
RSMo  1949,  but  which  cannot  effect  liquidation  and 
dissolution  under  the  provisions  of  that  chapter, 
may  do  so  under  the  provisions  of  Chapter  351  RSMo 
1949. 


No  ohange  has  been  found  in  the  statutes  cited 
in  the  opinion  referred  to  above.  We  know  of  no 
reason  why  the  conclusion  of  such  opinion  should 
not  be  applied  to  an  Insolvent  credit  union,  as  well 
as  a solvent  credit  union.  The  directive  contained 
in  Section  370.150  RSMo  1959  directing  you  as  Com- 
missioner of  Finance  to  take  possession  of  a credit 
union  when  it  is  ’’insolvent"  is  no  bar  to  voluntary 
liquidation  under  The  General  and  Business  Corpora- 
tion Law  of  Missouri. 


Yours  very  truly, 


Trmw 

Attorney  General 


JL0:df 
enc . 
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OPINION  REQUEST  NO.  219 
ANSWERED  BY  LETTER 

May  24,  1963 


Honorable  Oranvil  B.  Vaughan 
State  Representative 
Howell  County 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Mr.  Vaughan: 

This  refers  to  your  letter  of  May  21,  1963,  requesting 
an  opinion  in  regard  to  the  constitutionality  of  House  Bill 
No.  334,  which  was  introduced  by  you  and  which  you  have  pre- 
viously discussed  with  us. 

House  Bill  No.  334-  would  make  it  unlawful  for  a third 
or  fourth  class  county  to  own  for  a period  of  more  than  two 
years  any  real  estate  in  any  other  oounty  which  it  does  not 
adjoin  and  would  provide  for  the  sale  of  such  real  estate 
by  the  sheriff  of  the  county  in  which  it  is  located  if  it  is 
held  more  than  two  years. 

From  our  study  of  this  bill,  we  know  of  no  reason  why 
the  bill  would  be  unconstitutional.  Since  the  objections 
of  those  who  have  questioned  the  constitutionality  of  the 
bill  are  not  clear  to  us,  there  is  little  purpose  in  our 
undertaking  a detailed  discussion  of  this  matter.  However, 
if  the  objections  are  based  upon  constitutional  provisions 
relating  to  depriving  a person  of  his  property  without  due 
process  of  law,  to  the  taking  of  private  property  for  public 
use  without  Just  compensation,  or  to  the  taking  of  private 
property  for  private  use,  with  or  without  compensation  (Ar- 
ticle I,  Sections  10,  26,  and  28,  Constitution  of  Missouri), 
our  answer  is  that  these  provisions  have  no  application  in 
this  Instance  because  the  bill  relates  to  property  owned  by 
counties. 
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As  we  have  mentioned  in  prior  discussions,  a sale  of 
real  estate  pursuant  to  this  bill  could  not  affect  rights 
acquired  by  private  persons  in  such  real  estate  by  lease  or 
contract  executed  prior  to  the  enactment  of  the  bill  and  the 
sale  would  be  subject  to  such  rights;  but  this  does  not  have 
any  bearing  on  the  constitutionality  of  the  bill. 

We  al3o  again  call  attention  to  the  fact  that  the  word 
"first”  in  line  6 of  the  bill  apparently  should  be  changed 
to  last” . 

Yours  very  truly. 


TOMAS"  y;  EA&IETCH 

Attorney  General 

Jtfe: oa 


OPINION  NO.  221  ANSWERED  BY  LETTER. 


December  3*  196  3 


filed 

mi 

Honorable  J.  P,  Elser 
Prosecuting  Attorney 
Holt  County 
Oregon,  Missouri 

Dear  Mr.  Eiser: 

In  answer  to  your  inquiry  of  May  20,  1963#  as  supple- 
mented by  your  letter  of  October  16,  1963,  we  enclose  a 
copy  of  a letter  of  September  19*  19^3*  directed  by  this 
office  to  Honorable  Orville  C.  Winchell,  Prosecuting  At- 
torney of  Laclede  County,  Missouri.  In  applying  the  con- 
clusion found  in  such  letter,  it  must  therefore  be  reasoned 
that  the  general  road  district  tax  levied  by  the  County 
Court  of  Holt  County,  as  authorized  by  Section  137*565* 

RSMo  1959*  after  voter  authorization  in  April,  19&3*  must 
be  considered  to  be  Included,  as  a matter  of  law,  to  be 
in  Class  3 of  the  19&3  county  budget. 

You  are  further  advised  that  the  tax  voted  in  April, 

1963,  being  anticipated  county  revenue,  may  be  the  subject 
of  tax  anticipation  notes  at  the  discretion  of  the  County 
Court. 


Yours  very  truly. 


JLO'Ht  jh 
Enc . 


TH6 MAS  77  EABLETCN 

Attorney  Oeneral 


1.  Under  Section  541.210  an  information 
or  indictment  in  a misdemeanor  must  be 
filed  within  one  year  after  the  commis- 
sion of  the  offense  but  service  of  the 
warrant  on  the  defendant  within  one  year 
is  not  required.  2.  Under  Section  54l.- 
220,  RSMo  1959,  the  one  year  statute  of 
limitations  imposed  by  Section  541.210,  RSMo  1959*  is  tolled  during 
the  period  that  the  defendant  ha3  left  the  state  or  concealed  himself 
within  the  state  in  order  to  avoid  prosecution. 


STATUTE  OF  LIMITATIONS: 
MISDEMEANOR: 

CRIMINAL  LAW: 

INDICTMENTS: 

INFORMATIONS: 

WARRANTS: 


June  20,  1963 


Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
County  of  Oreene 
Springfield,  Missouri 

Dear  Mr.  Burrell: 


This  is  in  reply  to  your  opinion  request  of  May  21,  1963, 
in  which  you  state: 

"In  our  county  we  have  a number  of  mis- 
demeanor cases  pending  in  which  the 
information  has  been  filed  immediately 
after  an  offense.  The  problem  arises, 
however,  in  the  fact  that  our  sheriff's 
office  has  attempted  to  locate  the  de- 
fendant and  has  been  unable  to  serve 
a warrant  within  one  year  after  the  date 
of  the  offense.  Our  question  arises 
under  Section  541*210  RSMo  and  is  as 
follows: 


In  order  to  toll  the  running  of  the 
Statute  of  Limitations  is  it  neces- 
sary that  a warrant  be  served  on  a 
defendant  within  one  year  from  the 
date  of  the  offense  to  fall  within 
the  scope  of,  'Prosecution  be  Insti- 
tuted, ' requirement  of  Section  541.210 
RSMo? 

Section  541.210,  RSMo  1959*  requires  that  a misdemeanor 
charge  must  be  instituted  either  by  indictment  or  Information 
within  one  year  after  its  commission.  The  language  of  Section 
541.210  is  as  follows: 
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"No  person  shall  be  prosecuted,  tried 
or  punished  for  any  offense,  other  than 
felony,  or  for  any  fine  or  forfeiture, 
unless  the  indictment  be  found  or 
prosecution  be  instituted  within  one 
year  after  the  commission  of  the  offense, 
or  incurring  the  fine  or  forfeiture," 

The  meaning  of  the  phrase  "prosecution  be  instituted" 
was  explained  in  State  v.  Crlddle,  302  Ko.  634,  259  S.V.  429. 

In  this  case  appellant  had  been  convioted  of  the  misdemeanor 
of  driving  an  automobile  while  intoxicated  on  October  30, 

1921.  An  affidavit  had  been  filed  against  the  defendant  on 
this  charge  within  one  year  after  the  act  had  been  committed. 
However,  the  Information  was  not  filed  until  March  12,  1923* 
or  more  than  one  year  after  the  commission  of  the  act. 

The  Missouri  Supreme  Court  reversed  the  conviction  and 
discharged  appellant,  and  stated  at  page  430: 

"The  institution  of  a criminal  prosecu- 
tion dates  from  the  filing  of  the  informa- 
tion, and  not  from  the  date- Fhe  affidavit 
was  filed  in  the  Justice  of  the  peace 
court.  * * * Prosecution  of  appellant  for 
the  misdemeanor  * * # was  therefore  barred 
by  the  statute  of  limitations  when  the 
Information  was  filed."  (Emphasis  ours.) 

The  phrase  "prosecution  be  instituted"  in  Section  541.210, 
RSMo  1959#  must  mean  the  date  a misdemeanor  Information  is 
filed  against  a defendant. 

Another  statute  worthy  of  attention  under  the  facts 
stated  in  your  inquiry  is  Section  541.220,  RSMo  1959,  which 
states: 


"Nothing  contained  in  sections  541.200 
and  541.210  shall  avail  any  person  who 
shall  flee  from  justice;  and  in  all 
cases,  the  time  during  which  any  de- 
fendant shall  not  have  been  an  inhabit- 
ant of  or  usually  resident  within  this 
state  shall  not  constitute  any  part  of 
the  limitation  prescribed  in  said  sections." 
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By  virtue  of  this  statute,  the  one  year  period  of  limita- 
tions on  the  filing  of  a misdemeanor  indictment  or  information 
is  tolled  during  the  period  of  time  the  defendant: 

(1)  Remains  outside  of  the  State  of  Missouri:  State 
v.  Ford,  286  Mo.  624,  228  S.W.  480,  48l  [l]j  or 

(2)  Remains  away  from  his  usual  place  of  abode  within 
the  State  of  Missouri  for  the  purpose  of  avoiding 
arrest  or  prosecution!  State  v.  Washburn,  48  Mo. 

240;  or 

(3)  Remains  upon  his  own  premises  within  the  State  of 
Missouri,  but  conceals  himself  thereon  to  avoid 
arrest  or  prosecution!  State  v.  Miller,  188  Mo. 

370,  86  S.W.  484. 

In  State  v.  Harvell,  89  Mo.  388,  1 S.W.  837,  our  Supreme 
Court  construed  the  language  of  Section  1706,  RSMo  1879 
(identical  to  Section  341.220,  RSMo  1959),  to  apply  to  the 
above  instances  by  stating: 

"It  was  not  essential  that  he  should  have 
left  the  state  before  he  could  be  regarded 
as  a fugitive  from  justioe.  One  who 
commits  an  offense,  and  conceals  himself 
to  avoid  arrest,  is  a fugitive  from 
Justioe.  If  he  successfully  hides  or 
conceals  himself,  so  as  to  evade  punish- 
ment for  his  crime,  although  such  conceal- 
ment may  be  upon  his  own  premises,  he  is 
as  much  a fugitive  from  justice  as  if  he 
had  escaped  into  Canada. '' 

However,  the  tolling  of  the  one  year  limitation  under 
Section  341.220  is  immaterial  under  the  facts  you  state 
because  the  information  was  filed  within  one  year  under 
Section  341.210. 


CONCLUSION 

1.  Under  Section  341.210  an  information  or  indictment 
in  a misdemeanor  must  be  filed  within  one  year  after  the 
commission  of  the  offense  but  service  of  the  warrant  on  the 
defendant  within  one  year  is  not  required * 
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2.  Under  Section  541.220,  RSMo  1959,  the  one  year 
atatute  of  limitations  imposed  by  Section  541.210,  RSMo 
1959*  is  tolled  during  the  period  that  the  defendant  has 
left  the  state  or  concealed  himself  within  the  state  in 
order  to  avoid  proseoutlon. 

The  foregoing  opinion,  whioh  Z hereby  approve,  was 
prepared  by  my  assistant,  Qeorge  V.  Draper,  IX. 

Very  truly  yours. 


OVD*  bj:  Jh 


THffMAS  T.  BAflLBMN 

Attorney  Oeneral 


INSURANCE: 


Articles  of  Incorporation  of 

The  Frontier  Life  Insurance  Company 


Kay  84,  1963 


OPINION  NO.  228 


FI  LED 


Honorable  Jaok  L.  Clay 
Superintendent  of  the 
Division  of  Znsurcnoe 
Jofferson  Building 
Jefferson  City,  Missouri 


Pear  Sir* 


Receipt  Is  acknowledged  of  your  letter  of  May  22, 
1963#  with  which  you  sutmitted  to  tills  office  an  executed 
copy  of  Declaration  of  Intention  of  original  inoorporators 
of  the  proposed  The  Frontier  Life  Insurance  Company,  which 
Declaration  of  Intention  also  included  a copy  of  the 
articles  of  incorporation  of  such  corporation  to  be  formed 
under  the  provisions  of  Chapter  376,  RSMo  1959*  Also  for- 
warded with  your  formal  request  for  an  opinion  concerning 
tiie  documents  heretofore  referred  to  was  proof  of  publica- 
tion of  same  as  required  by  Section  376, 0/0,  RSMo  1959. 

An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  has  been  made  as  required  by  Section 
376.070,  RSMo  1959 » end  it  is  the  opinion  of  this  office 
that  the  same  are  fuund  to  be  in  accordance  with  the  pro- 
visions of  Seotlons  376.010  to  376.670,  RSMo  1959*  and  not 
inconsistent  with  the  constitution  end  laws  of  this  State 
and  the  United  states. 


The  foregoing  opinion,  which  Z hereby  approve,  was 
prepared  by  ny  Assistant,  Julian  L.  O’Malley. 

Yours  very  truly. 


JLO  :df 


nnuu>  r offonrcir 

Attorney  General 


INSURANCE : 


Articles  of  Incorporation  of 
Jefferson  Life  Insurance  Company 


Ray  24,  1963 


OPINION  NO.  229 


Honorable  Jack  L.  Clay 
Superintendent  of  the 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Sir* 


FI  LED 


Receipt  is  acknowledged  of  your  letter  of  May  24, 
H63,  with  which  you  submitted  to  tills  office  an  gx- 
ecut-u  copy  of  Declaration  of  Intention  of  original  in- 
corporators of  the  proposed  Jefferson  Life  Insurance 
Company,  which  Declaration  of  Intention  also  included 
a copy  of  the  articles  of  incorporation  of  3U0h  corpora- 
tion to  be  fomod  under  the  provisions  of  Chapter  376, 
RSMo  1959*  Also  forwarded  with  your  formal  request  for 
an  opinion  concerning  the  documents  heretofore  referred 
to  was  proof  of  publication  of  same  as  required  by  Sec- 
tion 376.070,  Rfflio  1959. 

An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  has  been  mad©  as  required  by  Section 
376.070,  RSMo  1959,  and  it  is  the  opinion  of  this  office 
that  the  same  are  found  to  be  in  accordance  with  the  pro- 
visions of  Sections  376.010  to  376.670,  RSMo  1959,  and 
not  inconsistent  with  the  constitution  and  laws  of  this 
State  and  the  United  States. 


The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  Assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


mviKs-  vrzmjrm 

Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  Vico  Insurance  Company 


> 


Nay  2Q, 


Honorable  Jack  L.  Clay 
Superintendent,  Division  of 
Insurance 

Jcfleroon  Building 
Jefferson  City,  Missouri 

Dear  Nr.  Clay: 

Pursuant  to  your  request  of  Nay  24,  1963*  an  exanina- 
fclon  has  been  made  of  an  executed  copy  of  Declaration  of 
Intention  by  original  Incorporators,  together  with  proof 
of  publication  of  the  same,  to  form  an  insurance  company  to 
be  known  ac  Vi ao  Insurance  Company. 

It  la  the  opinion  of  this  offloe  that  the  documents 
referred  to  In  the  preceding  paragraph  ore  In  conformity  with 
Sections  379.010  to  379.160,  R8Mo  1959,  and  not  Inconsistent 
with  the  Constitution  and  laws  of  this  State  and  the  United 
States. 

The  foregoing  opinion,  which  X hereby  approve,  was  pre- 
pared by  my  Assistant,  Julian  L.  O’Malley. 

Tours  very  truly. 


TBflteiTPT  skscbnm 

Attorney  Oenerel 


INSURANCE: 


Articles  of  Incorporation  of  Mark  TvaLn  Life  Insurance 
Company. 


Play  28,  1963 


Honorable  Jack  L.  Clay 
Superintendent,  Division  of 
InBurance 

Jefferson  Building 
Jefferson  City,  Missouri 

Soar  Mr.  Clay: 

Receipt  is  acknowledged  of  your  letter  of  May  2*t,  1963, 
with  which  you  submitted  to  this  office  an  executed  copy  of 
Declaration  of  Intention  of  original  incorporators  of  the  pro- 
posed Mark  Ttealn  Life  Insurance  Company,  which  Declaration 
of  Intention  also  included  a copy  of  the  Articles  of  Incorpora- 
tion of  such  corporation  to  be  formed  under  the  provisions 
of  Chapter  376,  RSMo  1959.  Also  forwarded  with  your  formal 
request  for  an  opinion  concerning  the  documents  heretofore 
referred  to  was  proof  of  publication  of  sane  as  required  by 
Section  376.073#  RSMo  1959. 

An  examination  of  the  documents  referred  to  In  the  pre- 
ceding paragraph  has  been  made  as  required  by  Section  376.373, 
RSMo  1959*  end  it  la  the  opinion  of  this  office  that  the  same 
are  found  to  be  In  accordance  with  provisions  of  Chapter  376, 
RSMo  1959#  and  not  inconsistent  with  the  constitution  and  laws 
of  this  State  and  the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Julian  L,  O'Halley. 

Yours  very  truly. 


m%XTFrzmwim 

Attorney  General 


JLO  *M: It 


OPINION  NO.  236  ANSWERED  BY  LETTER. 


September  9,  1963 


Honorable  Walter  J.  Meyer 
Representative,  Fourth  District 
St.  Louis  County 
9495  Yorktown  Drive 
St.  Louis  37,  Missouri 

Dear  Mr.  Meyer: 

This  is  in  response  to  your  request  for  an  opinion  of 
this  office  concerning  the  rights  and  powers  of  the  Mayor 
and  Board  of  Aldermen  of  Belief ontaine  Neighbors,  a city  of 
the  fourth  class. 

You  have  inquired: 

" * * * whether  the  appointment  by  the 
mayor  of  . . . officers,  after  their 
removal  by  the  board  of  aldermen,  is 
an  effective  appointment  and  if  such 
officers  are  entitled  to  the  compensa- 
tion provided  for  such  offices . * * *" 

Section  79.230,  RSMo  1959,  provides,  in  part,  as 
follows: 


"The  mayor,  with  the  consent  and  approval 
of  the  majority  of  the  members  of  the 
board  of  aldermen,  shall  have  power  to 
appoint  a treasurer, ! etc . 

Section  79-280,  RSMo  1959,  contains  the  following 
language : 


"If  a vacancy  occur  in  any  office  not 
elective,  the  mayor  shall  appoint  a 
suitable  person  to  discharge  the  duties 
of  such  office  until  the  first  regular 
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meeting  of  the  board  of  aldermen  there- 
after, at  which  time  such  vacancy  shall 
be  permanently  filled." 

We  construe  your  inquiry  to  relate  solely  to  appointive 
city  officers,  and  not  elective  city  officers. 

Our  analysis  of  these  statutes  leads  us  to  the  following 
conclusions s 

1.  Section  79.280  authorizes  the  mayor  to  appoint  tem- 
porary officials  when  a vacancy  occurs.  This,  of  course,  is 
necessary  for  the  continued  functioning  of  the  city. 

2 . At  the  next  regular  meeting  of  the  board  of  aldermen, 
the  mayor  must  submit  the  name  of  a person  to  fill  the  vacancy 
as  the  permanent  official.  Section  79.280. 

3.  If  such  permanent  appointee  fails  to  get  a majority 
vote  of  approval  by  the  board  of  aldermen,  such  appointee  is 
rejected . 

4.  The  mayor  then  can  appoint  a temporary  official  to 
act  until  the  next  regular  meeting. 

5.  At  the  next  regular  meeting,  the  mayor  must  submit 
for  permanent  appointment  either  the  temporary  appointee  or 
someone  else.  Section  79.280. 

6.  While  the  mayor  may  appoint  as  a temporary  official 
one  who  has  been  rejected,  he  may  not  restibmit  any  person  as 
a permanent  appointee  who  has  been  rejected.  That  is,  the 
mayor  must submit  a new  name  and  cannot  continue  to  resubmit 
the  old,  rejected  name. 

7.  Temporary  appointees  are  entitled  to  the  pay  for 
the  office  during  the  period  of  their  temporary  appointment 
only. 


8.  Where  an  official  has  been  removed  under  Section 
79.240  by  a two-third  vote  of  the  board  of  aldermen,  it  is 
not  proper  for  the  mayor  to  submit  such  person  for  a per- 
manent appointment,  but  it  does  not  prevent  such  person  from 
being  a temporary  appointee  of  the  mayor,  assuming  that 
appointee  is  otherwise  suitable , 
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While  the  statute  does  not  clearly  delineate  the 
authority  of  the  mayor  and  the  board  of  aldermen  when  a 
so-called  Impasse  is  reached  In  the  appointment  of  permanent 
officials  of  a fourth  class  city.  It  seems  clear  from  the 
statute  that  the  mayor  Is  given  plenary  authority  in  the 
appointment  of  temporary  officials.  Yet,  the  board  of  aider- 
men  has  the  absolute  right  to  approve  the  appointment  of 

fermanent  officials,  and  hence  the  mayor  cannot  frustrate 
he  absolute  power  of  the  board  of  aldermen  by  resubmitting 
appointees  for  permanent  appointment  who  have  been  rejected. 

We  hope  the  foregoing  views  of  this  office  will  aid 
you  in  the  resolution  of  this  problem. 


Yours  very  truly, 

THOMAS  P.  EAQLETON 
Attorney  General 


By 


JGS : ml 


J.  Gordon  Slddens 
Assistant  Attorney  General 


JOUNTY  HOSPITALS:  The  single  monthly  voucher  permitted  in  Section 

COUNTY  COURTS:  205.190(4)  to  obtain  a warrant  for  payment  of 

WARRANTS:  county  hospital  expenses  must  be  properly 

authenticated  and  must  contain  information  showing 
that  the  claims  to  be  paid  are  for  purposes  within  the  control  of 
the  hospital  board  and  within  the  statute,  but  need  not  contain  further 
detailed  description  of  the  individual  claims  to  be  paid. 


September  3,  1963 


Opinion  No.  240 


Honorable  Clyde  S.  Rogers 
Prosecuting  Attorney 
Howard  County 
Payette,  Missouri 


Dear  Mr.  Rogers: 

This  opinion  is  given  in  response  to  your  request  of 
May  29,  1963,  for  an  official  opinion  of  this  office.  You 
inquire  whether  under  the  provisions  of  Section  205.190(4), 
RSMo  1961  Supp., 

'*.  . . the  voucher  provided  for  must  con- 
tain a detailed  listing  of  each  person  to 
be  paid,  the  purpose  of  each  payment  and 
the  amount  to  be  paid.  (Or  must  the  voucher) 

. . • only  state,  ’for  payment  of  hospital 
employees  and  the  current  expenses  of  the 
hospital  for  the  month  of  » and  list 

the  gross  sum."  (Parens,  added ) 

As  you  are  aware  Section  205.190(4)  was  amended  in  I96I 
by  House  Bill  396,  Missouri  Laws,  p.  522,  so  that  it  presently 
provides: 


"The  board  of  hospital  trustees  shall 
make  and  adopt  such  bylaws,  rules  and 
regulations  for  their  own  guidance  and 
for  the  government  of  the  hospital  as  may 
be  deemed  expedient  for  the  economic  and 
equitable  conduct  thereof,  not  Inconsistent 
with  sections  205. 160  and  205*340  and  the 
ordinances  of  the  city  or  town  vrherein 
such  public  hospital  is  located.  * * * 

They  shall  have  the  exclusive  control  of 
the  expenditures  of  all  moneys  collected  to 
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the  credit  of  the  hospital  fund,  and  of 
the  purchase  of  site  or  sites,  the  purchase 
or  construction  of  any  hospital  buildings, 
and  of  the  supervision,  care  and  custody  of 
the  grounds,  rooms  or  buildings  purchased, 
constructed,  leased  or  set  apart  for  that 
purpose;  provided,  that  &1  moneys  received 
for  such  hospital  shall  be  deposited  in  the 
treasury  of  the  county  to  the  credit  of  the 
hospital  fund,  and  paid  out  only  upon  warrants 
ordered  drawn  by  the  county  court  of  said 
county  upon  the  properly  authenticated 
vouchers  of  the  hospital  board • The  hospital 


We  have  underscored  the  sentence  added  by  House  Bill  396  which 
relates  to  our  present  inquiry. 

Since  the  issue  here  is  created  by  this  sentence  added 
by  House  Bill  396  to  Section  205.190(4),  it  will  be  helpful  to 
ascertain  the  purpose  for  the  addendum. 

Section  50.190,  RSMo  1939*  concerning  county  warrants, 
provides  in  part: 

"Every  such  warrant  shall  be  drawn  for 
the  whole  amount  ascertained  to  be  due  to 
the  person  entitled  to  the  same,  and  but 
one  warrant  shall  be  drawn  for  the  amount 
allowed  to  any  person  at  one  time,  and 
shall  be  written  or  printed  In  Roman  letters, 
without  ornament.  * * *" 

Thus,  prior  to  the  19&1  addendum  to  Section  205.190(4), 
the  county  court  could  not  issue  one  monthly  warrant  covering 
many  claimants  to  the  county  hospital  board  of  trustees  who 
would  then  pay  the  individual  claimants,  because  of  the  above 
quoted  provisions  of  Section  50.190.  The  obvious  purpose  of 
the  1961  addendum  to  Section  205.190(4)  was  to  remove  the 
restricting  effect  of  Section  50.190,  and  thereby  the  current 
expenses  of  the  hospital  now  may  be  paid  each  month  by  a single 
voucher  and  a single  warrant  covering  all  claims. 
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Prior  fco  1961  every  claim  was  paid  by  a separate  warrant. 
This  In  effeot  (although  not  by  design)  provided  the  county 
court  with  a detailed  Itemization  as  to  the  date,  amount,  claim- 
ant, purpose,  etc.,  of  every  claim.  Since  1961,  a single 
monthly  voucher  and  warrant  covers  all  claims.  The  question 
now  arises  whether  the  single  monthly  voucher  must  provide  the 
county  court  with  a detailed  itemization  of  every  claim. 

The  Information  provided  the  county  court  should  be  suffi- 
cient for  It  to  perform  Its  functions  under  the  county  hospital 
statutes.  What  are  the  relative  functions  of  the  county  court 
and  the  board  of  hospital  trustees  under  Section  205.190(4)? 

Section  205.190(4),  quoted  supra,  provides  that  the  board 
of  hospital  trustees  "shall  have  exclusive  control  of  the  ex- 
penditures of  all  moneys  collected  to  the  credit  of  the  hospital 
fund"  but  that  the  moneys  shall  be  paid  out  "only  upon  warrants 
ordered  drawn  by  the  county  court  of  said  county  upon  the  pro- 
perly authenticated  vouchers  of  the  hospital  board." 

These  provisions  were  Judicially  construed  In  the  case  of 
0 ,.ox , r e 1 ^ Jiolman_v  , 316  Mo.  104l,  293  SW  98,  wherein 

the  Supreme  Court  of  Missouri  approved  the  decision  of  the  Kansas 
City  Court  of  Appeals,  stating: 

"The  Court  of  Appeals  construed  these  stat- 
utes to  mean  that  hospital  trustees  have  ex- 
clusive control  of  the  expenditure  of  mon- 
eys collected  to  the  credit  of  the  hospital 
fund.  The  natural  Interpretation  of  that 
language  excludes  the  Intervention  of  any 
other  official  In  determining  what  claims 
are  to  be  paid  and  what  accounts  ought  to  be 
allowed.  The  plain  words  mean  that  full 
discretion  Is  vested  In  the  hospital  board 
to  pass  upon  and  determine  the  validity  of 
every  claim  presented.  Relators  call  atten- 
tion to  the  provision  that  the  money  must 
be  deposited  In  the  treasury  of  the  county 
and  must  be  paid  out  only  upon  warrants 
drawn  by  the  county  court,  and  argue  that 
the  county  court  Is  thus  vested  with  some 
discretion,  some  function  to  determine 
whether  or  not  the  claims  presented  are  val- 
id, but  that  same  sentence  of  the  statute 
goes  on  to  say  that  such  payments  are  made 
upon  properly  authenticated  vouchers  of 
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the  hospital  board.  That  seems  to  leave  no 
doubt  that  the  only  Judgment  exercised  by 
the  county  court  Is  to  determine  whether  the 
vouchers  presented  show  proper  authentica- 
tion of  the  hospital  board,  and  whether  they 
are  for  purposes  within  control  of  the  hos- 
pital board  and  for  the  purposes  of  the 
above  statute.  If  such  vouchers  should  show 
on  their  faces  that  they  were  Issued  for 
purposes  foreign  to  the  field  controlled  by 
the  hospital  board,  the  county  court  could 
deny  warrants.  * * *"  l.c.  101 

As  clearly  stated  by  the  court,  supra,  the  determination 
of  the  validity  of  all  claims  on  hospital  funds  Is  the  exclusive 
function  of  the  hospital  board  and  not  the  county  court.  The 
limited  function  of  the  county  court  under  the  provisions  of 
Section  205.190(4)  Is  to  determine  that  the  vouchers  are  properly 
authenticated,  for  purposes  within  the  control  of  the  hospital 
board,  and  within  the  purposes  of  the  statute.  In  order  to  make 
these  determinations,  the  county  court  must  have  a minimum  of 
Information  upon  which  to  base  its  decision  but  not  more. 

C0WCLU3IQH 

Upon  the  foregoing  considerations,  it  Is  the  opinion  of 
this  office  that  the  single  monthly  voucher  permitted  In  Section 
205.190(4)  to  obtain  a warrant  for  payment  of  county  hospital  ex- 
penses must  be  properly  authenticated  and  must  contain  Informa- 
tion showing  that  the  claims  to  be  paid  are  for  purposes  within 
the  control  of  the  hospital  board  and  within  the  statute,  but 
need  not  contain  further  detailed  description  of  the  Individual 
claims  to  be  paid.  We  are  further  of  the  opinion  that  a proper- 
ly authenticated  voucher  containing  the  description,  "for  pay- 
ment of  hospital  employees  and  the  current  expenses  of  the 
hospital  for  the  month  of  would  meet  these  require- 

ments. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Louis  C.  DeFeo,  Jr. 

Very  truly  yours. 


LD:lt 


Thomas  f.  eagleTon 

Attorney  General 


June  17,  1963 
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OPINION  REQUEST  NO.  245 
ANSWERED  BY  LETTER 


Honorable  Charles  B.  Faulkner 
Prosecuting  Attorney 
County  of  Lawrence 
Mount  Vernon,  Missouri 

Dear  Mr.  Faulkner 1 

This  Is  In  response  to  your  request  for  an  opinion 
of  this  office  concerning  the  proposed  sale  of  certain 
land  presently  owned  by  Lawrence  County. 

We  find  that  two  of  the  questions  posed  by  your 
request  have  been  answered  by  previously  Issued  opinions 
of  this  office,  which  opinions  have  been  reviewed  and 
found  to  correctly  state  the  law  at  this  time.  Although 
the  opinions  are  enclosed  herewith,  we  will  summarize 
them  as  they  pertain  to  your  questions: 

1.  Although  the  county  court  may  sell  real 
property  through  a duly  appointed  commissioner  as  pro- 
vided for  In  Section  49.200,  RSMo  1959,  the  court  may 
also  sell  the  property  Itself  and  make  the  deed  Itself. 
Opinion  to  Honorable  J.  R.  Oldeon,  February  18,  1949. 
However,  because  of  the  practical  problems  Involved  in 
execution  of  the  deed  by  a three  man  court.  It  might  be 
advisable  to  adhere  to  the  procedure  outlined  In  Section 
49.280. 

2.  The  proceeds  of  real  property  sold  by  a county 
go  into  general  revenue  of  the  county.  Opinion  to 
Honorable  A.  L.  Wright,  September  28,  1945.  Because  of 
Its  relationship  to  the  matters  under  consideration  here, 
we  also  forward  a copy  of  an  opinion  of  this  office 
Issued  to  the  Honorable  W.  Frazier  Baker  on  August  8, 

1957,  which  holds  that  the  proceeds  of  such  a sale  may 

be  spent  In  the  same  year  that  they  are  received  even 
though  they  were  not  Included  In  the  budget  for  that  year. 
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Inasrouch  as  the  statutes  relating  to  sale  of  real 
property  by  a county  court  do  not  require  that  such 
disposition  take  place  at  public  auction  or  after  the 
taking  of  bids,  it  Is  the  opinion  of  this  office  that 
the  sale  of  county  owned  real  property  nay  be  consum- 
mated by  private  sale.  The  county  court  oust,  of  course, 
act  in  good  faith,  exercising  the  degree  of  prudence 
which  guides  careful  men  in  their  own  business  affairs 
regardless  of  wh&t  procedure  is  followed  in  the  sale  of 
county  property. 

We  trust  that  the  foregoing  will  be  of  assistance 
to  you  in  resolving  the  questions  stated  in  your  letter. 

Very  truly  yours 


AJS:im 


mmKS  Y.  3AGU5T0N 

Attorney  General 


Enclosures  (3) 


A village  is  subject  constitutional 
limitations  and  to  Specific  statutory 
limitations  on  its  power  and  authority 
to  levy  taxes. 


Opinion  No.  247 


June  24,  19^3 


Honorable  Maurice  Schechter 
State  Senator,  13th  District 
Missouri  Senate 
Jefferson  City,  Missouri 

Dear  Senator  Schechter: 

This  Is  in  reply  to  your  letter  of  June  5*  1963*  re- 
questing e”  opinion  and  which  letter  reads  as  follows: 

"On  behalf  of  one  of  the  Villages  In 
my  district,  I would  appreciate  receiv- 
ing your  opinion  with  respect  to  sub- 
sections (37)  and  (38)  of  the  above 
statute. 

"Under  the  above  sub-dlvlslons,  how  far 
may  such  Village  proceed  In  levying  taxes, 
and  are  there  any  restrictions  with  res- 
pect to  levying  taxes  either  on  real  or 
personal  property,  or  levying  any  other 
taxes  that  the  Village  officials  may 
desire? 

"I  would  appreciate  receiving  your  opinion 
on  this  matter  at  your  earliest  conveni- 
ence. " 

Ve  first  point  out  that  the  taxing  power  of  political 
subdivisions  Is  limited  by  Sections  11(a),  11(b)  and  11(c) 
of  Article  X of  the  1943  Constitution  of  Missouri.  The 
villages  In  your  district  are  subject  to  these  constitutional 
limitations.  In  addition,  there  are  other  statutory  limita- 
tions to  which  the  villages  are  subject,  which  are  more 
restrictive  than  the  constitutional  limitations  and  which 
we  will  point  out  subsequently* 
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Sectlon  1 of  Article  X of  the  Constitution  makes  pro- 
visions for  the  taxing  power  of  political  subdivisions  and 
reads  as  follows: 

"The  taxing  power  may  be  exercised  by 
the  general  assembly  for  state  purposes, 
and  by  counties  and  other  political 
subdivisions  under  power  granted  to  them 
by  the  general  assembly  for  county, 
municipal  and  other  corporate  purposes. " 

Xn  the  case  of  Bnerson  v.  Mound  City,  335  Mo.  702,  l.c. 
717-719,  the  court  said: 

"This  leads  us  to  observe  that  cities 
and  other  like  municipal  corporations  do 
not  derive  their  power  and  authority  to 
levy  taxes  for  municipal  purposes  directly 
from  the  Constitution.  The  power  to  levy 
and  collect  taxes  is  a legislative  power 
(6l  C.J.  532  and  55*0  vested  by  the  Constitu- 
tion in  the  General  Assembly,  popularly 
called  the  Legislature.  The  State  Constitu- 
tion, other  than  vesting  all  legislative 
power  in  the  Legislature,  only  limits  the 
taxing  power  which  the  Legislature  may  vest 
in  municipal  corporations  as  branches  of 
the  sovereign  governing  power.  Cities  and 
like  municipal  corporations  have  no  inherent 
power  to  levy  and  collect  taxes,  but  derive 
their  powers  in  that  respect  from  the  law- 
making power.  In  6 MoQulllln  Municipal 
Corporations  (2  Ed.),  section  2523,  page 
275,  the  law  is  stated  thus:  'The  taxing 
power  belongs  alone  to  sovereignty.  No 
such  power  inheres  in  municipal  corporations. 

This  principle  is  universally  recognized. 
Therefore  as  municipal  corporations  have  no 
Inherent  power  of  taxation,  consequently  they 
possess  only  such  power  in  respect  thereto 
which  has  been  granted  to  than  by  the  Constitu- 
tion or  the  statutes. 


• • e e 
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"In  State  ex  rel.  Sedalla  v.  Weinrich,  supra, 
the  oourt  aaldt  'It  was  held  in  State  ex  - 
rel.  v.  Van  Every,  75  Mo.  l.c.  537,  that  the 
limitations  upon  the  taxing  power  of  cities 
found  In  Section  11,  Article  X,  of  the  Consti- 
tution are  self -enforcing,  but  that  the  sec- 
tions conferred  upon  a city  no  power  to  tax, 
that  such  power  Is  derived  "from  acts  of 
the  Oeneral  Assembly  and  not  directly  from 
the  constitutional  provision  we  are  considering" 

...  But  the  amount  of  the  levy  for  current 
expenses  cannot  exceed  the  levy  which  Is 
authorized  by  the  Legislature  If  the  doctrine 
of  the  Van  Every  case  Is  sound.  That  doc- 
trine was  unanimously  re announced  in  Brooks 
v.  Schultz,  178  Mo.  l.c.  227.' 

"The  Legislature  has  power  to  still  further 
reduce  and  to  restrict  the  rates  of  taxa- 
tion specified  as  maximum  rateB  by  Section 
11,  Article  X,  but  not  to  Increase  same  In 
any  manner  or  for  any  purpose  (State  ex  rel. 

Johnson  v.  A.  T.  & S.  P.  Ry  Co.,  310  Mo. 

587,  594,  275  S.V.  932),  and  it  may  direct 
and  compel  such  city  to  use  a designated  part 
of  Its  annual  revenues  for  a designated  pur- 
pose for  which  the  city  receives  a special 
benefit  (State  ex  rel.  Hawes  v.  Mason,  153  Mo. 

23,  54  S.V.  524;  State  ex  rel.  Reynolds  v. 

Jost,  265  Mo.  51,  175  S.V.  591),  but  that  does 
not  give  the  city  the  power  to  levy  a tax 
In  excess  of  the  constitutional  limitation. 

(Strother  v.  Kansas  City,  283  Mo.  293#  223  S.V. 

419;  State  ex  rel.  Zoological  Board  v.  St.  Louis, 

318  Mo.  910,  1 S.W. (2d)  1020.)" 

Prom  these  authorities.  It  Is  apparent  that  a village  does 
not  have  Inherent  power  to  levy  and  collect  taxes  but  a village 
must  be  able  to  point  to  some  specific  statute  from  which  It 
can  derive  the  power  to  levy  and  collect  taxes.  This  statutory 
power  for  a village  Is  contained  In  Sections  80.430  to  80.490, 
RSMo  1959.  Paragraphs  (37)  and  (38)  of  Section  80.090,  RSMo 
1959#  referred  to  in  your  letter,  provide  for  power  in  the 
board  of  trustees  for  certain  purposes  ahd  we  quote  portions 
of  that  statute  as  follows: 
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"80.090.  Trustees  - power  to  pass  cer- 
tain ordinances.  - Such  board  of  trus- 
tees shall  have  power: 

* * • • 

"(37)  To  Impose  and  appropriate  fines 
for  forfeitures  and  penalties  for  breaking 
or  violating  their  ordinances! 

"(38)  To  levy  and  collect  taxes; " 

The  general  grant  of  authority  In  this  section  "to  levy 
and  collect  taxes”  cannot  be  construed  as  authority  for  a 
village  to  levy  and  collect  any  and  all  kinds  of  taxes.  In 
Shively  v.  City  of  Keytesville,  238  SW2d  682,  l.c.  684,  it  is 
said: 

"The  rule  is  well  settled  that  ‘munici- 
palities in  Missouri  may  only  levy  taxes 
in  the  manner  and  for  the  purposes  granted 
by  the  state. * Pirst  Nat‘l  Bank  of  St. 

Joseph  v.  Buchanan  County,  338  Mo.  1204, 

205  S.W.2d  726,  loc.  cit.  729.  *A  power 
to  tax  for  general  purposes  does  not  in- 
clude a power  to  tax  for  special  or  unusual 
purposes. * 64  CJS,  Municipal  Corporations, 

§ 1992.  * * *" 

The  case  of  Carter  Carburetor  Corporation  v.  City  of 
St.  Louis,  203  SW2d  438,  dealt  with  the  validity  of  an  earnings 
tax  in  St.  Louis.  As  a basis  for  the  tax,  the  City  relied 
on  the  provision  in  the  charter  which  provided  the  City  may 
"assess,  levy  and  collect  taxeB  for  all  general  and  special 
purposes  on  all  subjects  or  objects  of  taxation."  The 
Supreme  Court  of  Missouri,  en  Banc,  held  that  the  earnings 
tax  was  not  authorised  by  that  provision  of  the  charter. 

Likewise,  we  are  of  the  opinion  that  paragraph  (38)  of 
Section  80.090,  quoted  above,  is  not  a carte  blanche  grant  of 
power  to  levy  and  collect  all  manner  and  kinds  of  taxes. 

Rather,  the  power  of  a village  to  levy  and  collect  taxes  is 
subject  to  constitutional  and  statutory  limitations  and  a 
village  has  only  the  power  to  impose  such  taxes  as  are  speci- 
fically authorized. 
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With  regard  to  the  statutory  restrictions  on  the  tax 
that  may  be  imposed  by  a village,  we  specifically  refer  you 
to  Sections  80.460  and  80.470,  RSMo  1959.  Section  80.460 
designates  the  maximum  rate  of  tax  and  reads  in  part  as  follows 

"*  * *it  shall  be  the  duty  of  such  board 
of  trustees  to  establish  by  ordinance 
the  annual  rates  of  tax  levy  for  the  year 
for  municipal  purposes  upon  all  subjects 
and  objects  of  taxation  within  such  town, 
which  tax  shall  not  exceed  the  maximum 
rate  for  general  municipal  purposes  of 
fifty  cents  on  the  one  hundred  dollars 
assessed  valuation]  • • ••" 

This  section  further  provides  for  an  Increase  in  this 
maximum  rate  upon  a two- thirds  vote  of  the  people,  which  in- 
crease so  voted  is  limited  to  a maximum  rate  of  taxation  not 
to  exceed  thirty  cents  on  the  one  hundred  dollars  assessed 
valuation. 

Section  80.470  provides  additional  tax  levies  for  special 
tax  purposes  and  these  maximum  rates  may  not  be  exceeded  for 
a village  for  such  special  purposes. 

Section  71.010,  RSMo  1959*  la  applicable  to  all  cities, 
towns  and  villages  and  requires  that  all  ordinances  be  in 
conformity  with  the  state  law  upon  the  hm  subject.  Section 
71*610,  RSMo  1959*  makes  a further  restriction  upon  license 
taxes  and  said  section  reads  as  follows* 

"No  municipal  corporation  in  this  state 
shall  have  the  power  to  impose  a license 
tax  upon  any  business  avocation,  pursuit 
or  calling,  unless  such  Vuslness  avocation, 
pursuit  or  calling  is  specially  named  as 
taxable  in  the  charter  of  such  municipal 
corporation,  or  unless  such  power  be  con- 
ferred by  statute." 

We  have  attempted  to  point  out  some  of  the  specific  statu- 
tory restrictions  on  the  power  of  a village  to  levy  and  collect 
taxes.  Absent  Information  as  to  a particular  tax  levy  contem- 
plated by  the  village,  we  cannot  be  more  specific  in  answering 
your  request.  In  general,  it  may  be  said  that  a village  does 
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not  have  Inherent  power  to  levy  and  collect  taxes  and  that  a 
village  must  point  to  some  specific  statute  for  authority 
to  levy  and  collect  any  tax.  Section  80.090,  RSMo,  does  not 
authorize  a village  to  levy  all  manner  and  kinds  of  taxes. 

The  ordinances  of  the  village  levying  a tax  must  be  in  compli- 
ance with  the  state  law  and  the  village  is  subject  to  the 
restrictions  and  limits  Imposed  by  the  statutes  of  the  State 
of  Missouri  in  levying  and  collecting  any  tax. 


A village  is  subject  to  constitutional  limitations  and 
to  specific  statutory  limitations  in  Its  power  and  authority 
to  levy  taxes,  and  may  levy  only  those  taxes,  and  In  the  amounts, 
specifically  authorized. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Wayne  W.  Waldo. 

Yours  very  truly. 


WWWilt 


■ffioKAS  p.  aaxtw 
Attorney  Oeneral 


Opinion  No.  249  answered  by  letter 
by  Joseph  Nessenfeld. 


June  11,  1963 


Honorable  Wendell  D.  Rosenbaugh 
Representative,  Clay  County,  1st  District 
House  of  Representatives 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Roaenbaugh 1 

You  have  requested  the  opinion  of  this  office  on  the 
following  question  1 

Ward  21  of  Kansas  City  presently 
constitutes  part  of  Gallatin  Township 
In  Clay  County.  The  voters  In  that 
part  of  Oallatin  Township  outside 
Ward  21  elect  a party  committeeman  and 
coooltteewouan  and  the  voters  of  ward 
21  elect  another  committeeman  and 
cammltteewonan.  m the  event  the 
county  court,  under  the  authority  of 
Seotlon  47.010,  RSMo.,  should  decide 
to  create  additional  townships  by  a 
division  of  Oallatin  Township,  could 
such  action  be  taken  In  a manner  which 
would  permit  the  county  court  by 
dividing  Ward  21  among  several  townships 
to  give  the  voters  in  Ward  21  additional 
representation  on  the  county  committee . 

Section  120.770,  RSMo.,  provides  for  the  election  of  a 
county  committeeman  and  cosmiltteewoiaan  in  each  election 
district.  Section  120. 760,  RSMo.,  provides  that  the  term 
"election  district"  shall  Include  wards  and  townships,  but 
further  specifically  provides  that  such  term  "shall  not 
apply  to  any  subdivision  less  than  a ward  within  any  city 
subdivided  Into  wards  or  to  any  subdivision  less  than  a 
township  In  any  county." 
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In  an  opinion  of  thia  office  dated  February  14,  1952, 
to  Honorable  Robert  0.  Kirkland,  Prosecuting  Attorney  of 
Clay  County,  copy  of  which  is  enclosed,  this  office  ruled 
that  upon  the  creation  of  Ward  21  of  Kansas  City  in  Clay 
County,  it  became  an  election  district  separate  and  distinct 
from  Gallatin  Township  entitled  to  its  own  committeeman  and 
commit tee woman  and  that  the  township  within  whose  boundaries 
Ward  21  was  looated  was  also  entitled  to  one  ooomitteeman 
and  one  commit teewoman  who  were  to  be  voted  on  only  by  the 
voters  of  such  township  residing  outside  of  Ward  2" . m an 
opinion  of  this  office  dated  October  1,  1962,  to  Honorable 
Warren  B.  Hearaes,  Secretary  of  State,  copy  of  which  is  also 
enclosed,  the  foregoing  opinion  was  confirmed  and  it  was 
ruled  that  the  voters  of  a township  residing  outside  of  a 
ward  may  vote  for  committee  members  for  such  township  but 
that  the  voters  of  the  ward  were  entitled  to  vote  only  for 
committee  member a from  such  ward. 

It  follows  that  in  the  event  of  a division  of  Gallatin 
Township  by  the  county  court  into  additional  townships,  such 
action  would  have  no  effect  whatever  upon  the  representation 
of  Ward  21  on  the  county  committee.  That  is,  irrespective 
of  the  number  of  townships  in  which  portions  of  Ward  21  would 
be  located  after  such  division.  Ward  21  would  remain  a single 
election  diatrlot  separate  from  the  various  townships  in 
which  it  was  located,  so  that  the  voters  in  Ward  21  would 
continue  to  vote  for  only  one  committeeman  and  one  oanmittee- 
woman  to  represent  euch  ward  and  would  have  no  vote  on  the 
election  of  township  committee  members.  Of  course,  each  new 
township  so  oreated  would  be  entitled  to  lta  own  committeeman 
and  committee woman  to  be  eleoted  by  the  voters  of  each  such 
new  township  residing  outside  of  Ward  21. 


Tours  very  truly. 


JtaBbosures 


Mowcrr:  i auriwcw 

Attorney  General 


DRAINAGE  DISTRICTS:  Substantial  changes  in  plan  for  reclamation 

must  be  effected  by  the  procedures  set  out 
in  Section  242.310,  RSMo  1959. 


OPINION  NO.  251 


August  29,  1963 


FILED 
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Honorable  David  Rolwing 
State  Representative 
Mississippi  County 
Charleston,  Missouri 

Dear  Mr.  Rolwlng: 

This  is  in  response  to  your  request  for  an  opinion  of 
this  office  which  request  reads  as  follows: 

“The  board  of  supervisors  of  the  Big  Lake 
Drainage  District  in  Mississippi  County 
has  considered  revising  part  of  the  dis- 
trict's present  drainage  system  in  a man- 
ner which  will  be  described  below.  I am 
requesting  your  opinion  as  to  whether  this 
may  be  done  under  existing  laws  and,  if  so, 
whether  the  board  could  do  it  without  re- 
s';:r*  to  the  rather  cumbersome  procedure  set 
out  in  Section  242.310,  RSMo  1959. 

"The  district  presently  maintains  a ditch 
through  what  is  known  as  the  Big  Lake 
Basin,  a marshy  area  of  little  or  no  agri- 
cultural value,  which  acts  as  a natural 
reservoir  during  extended  periods  of  precipi- 
tation. The  present  ditch  system  in  the 
basin  is  so  located  that  it  fills  up  with 
silt  and  debris. 

"The  proposed  revision  would  provide  for 
the  abandonment  of  the  ditches  presently 
in  th?  basin  and  the  construction  of  a 
diversion  ditch  with  a spoil  bank  on  the 
south  side  to  impound  water  in  the  basin. 
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The  revised  system  would  Improve  drainage 
throughout  the  district  and  be  considerably 
more  economical  to  maintain.  Moreover,  a 
portion  of  the  basin  would  then  become  a lake 
which  could  be  used  for  fishing  while  other 
areas  of  the  basin  would  be  drained  so  that 
they  could  be  used  for  farming. 

"It  might  be  noted  that  the  original  plan 
of  reclamation  Included  the  proposal  that 
the  basin  would  be  drained.  However,  after 
five  or  six  years  It  was  found  that  this  was 
Impossible.  The  revised  system  would  permit 
part  of  this  original  plan  to  be  fulfilled. 

The  only  adverse  effect  of  the  existence  of 
the  lake  would  be  that  the  capacity  of  the 
area  whioh  it  would  cover  would  henceforward 
not  be  able  to  hold  as  much  water  as  It  does 
now  during  rainy  periods.  The  runoff  would 
then  be  somewhat  Increased  with  regard  to  the 
landowners  In  the  lower  portions  of  the  dis- 
trict. 

"In  summary,  the  questions  I wish  to  put  to 
you  are  theses 

nl.  Does  the  district  have  a free 
hand  to  abandon  the  two  segments  of 
ditch  through  the  basin  and  replace  them 
with  the  relocated  diversion  ditch?  Will 
this  action  be  a breach  of  the  original 
plan  of  reclamation?  Will  this  action 
leave  the  board  open  for  liability? 

"2.  Is  it  within  the  jurisdiction  of 
the  district  to  allow  or  not  to  allow 
water  to  be  Impounded  in  the  natural 
reservoir?” 

Examination  of  Chapter  242,  RSMo  1959*  reveals  two  methods 
relevant  to  this  inquiry  by  which  the  reclamation  plan  of  a 
drainage  district  organized  In  circuit  court  may  be  amended. 

One  Is  the  method  set  out  In  Section  242.510,  which  requires  the 
filing  of  a petition  In  circuit  court,  and  notice  to  all  landowners 


Honorable  David  Rolwing 


3- 


in  the  district  with  a corresponding  right  to  all  affected 
by  the  change  to  appear  and  object  to  the  proposed  change.  The 
other  method  is  that  provided  by  Section  242.540  which  permits 
the  board  of  supervisors  of  the  district  to  revise  the  plan, 
under  sane  circumstances,  without  recourse  to  the  courts. 

We  believe  that  a reading  of  subsection  1 of  Section  242.340 
indicates  that  it  was  not  Intended  by  the  Legislature  to  permit 
changes  as  broad  as  those  described  in  your  request.  That  sub* 
section  reads  as  follows: 

"Whenever  it  shall  appear  to  the  board 
of  supervisors,  after  the  plan  for  re- 
clamation has  been  filed  with  the  clerk 
of  the  court  organizing  said  district 
and  work  has  progressed  thereunder,  that 
some  of  the  ditches  or  other  improvements 
called  for  in  said  plan  are  inadequate 
and  are  not  affording  or  giving  to  the 
lands  adjacent  to  such  ditch  or  ditches 
or  other  improvements,  substantially  the 
same  outlets  for  drainage  or  protection 
from  overflow  that  are  afforded  other 
lands  in  the  district  equally  taxed,  the 
board  of  supervisors  of  said  districts 
shall  have  the  power,  authority  and  right, 
upon  the  recommendation  of  its  chief 
engineer,  to  enlarge  or  cause  to  be  en- 
larged any  ditches  or  other  improvements 
set  out  in  the  plan  for  reclamation  and  to 
construct  or  cause  to  be  constructed  such 
additional  ditches,  levees,  canals  and 
other  Improvements  that  may  be  necessary 
to  afford  such  lands  substantially  equal 
outlets  for  drainage  and  protection  from 
overflow  that  are  afforded  the  other  lands 
in  said  district,  equally  taxed,  as  a 
whole. " 

We  are  cognizant  of  the  fact  that  our  Supreme  Court  has 
considered  powers  of  the  board  of  supervisors  other  than  those 
enumerated  in  Section  242.340  in  determining  whether  a board 
could  effect  various  changes  in  the  drainage  system.  In  City 
of  Hardin  v.  Norbome  Land  Drainage  District  (Mo.  Sup.,  1950;, 

232  SW2d  921,  924,  a drainage  district  was  permitted  to  increase 
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the  height  of  lta  levees,  without  resorting  to  the  procedure 
spelled  out  In  Section  242.310,  after  the  court  noted  that  the 
board  had  the  power  and  duty  to  "maintain  and  protect  the  plan  for 
reclamation".  Section  242.330,  as  well  as  other  functions  enumer- 
ated In  Section  242.190. 

However,  we  do  not  regard  the  City  of  Hardin  case  as 
authority  for  holding  that  the  changes  described  in  your  re- 
quest can  be  accomplished  solely  by  act  of  the  board.  In  that 
case,  the  drainage  district  was  attempting  to  bring  about  ex- 
actly that  which  was  contemplated  by  the  original  plan  for 
reclamation.  The  sole  departure  from  the  plan  was  the  raising 
of  the  levees  above  the  height  originally  specified,  and  this 
change  was  made  necessary  only  because  efforts  of  other  drainage 
districts  had  raised  the  flood  water  level  to  the  point  where 
the  old  levees  were  Ineffective. 

The  factual  situation  posed  by  your  request  Is, ve  believe, 
readily  distinguishable  from  that  In  City  of  Hardin.  In  order 
to  accomplish  the  proposed  change,  some  existing  ditches  of 
the  Big  Lake  Drainage  District  would  have  to  be  completely 
abandoned]  a diversion  ditch  not  contemplated  by  the  plan  for 
reclamation  would  have  to  be  constructed;  and  a portion  of  the 
Big  Lake  Basin  (which  the  plan  for  reclamation  provides  will  be 
drained)  will  in  fact  be  flooded  to  form  a permanent  lake.  Such 
changes,  regardless  of  how  desirable  they  may  be,  amount  to  a 
substantial  departure  from  the  original  plan  for  reclamation. 

In  our  opinion.  It  was  for  such  changes  that  Section  242.310  was 
written  into  the  drainage  district  law;  and  we  believe  that  the 
procedures  set  out  in  that  section  should  be  Implemented  if  these 
changes  are  to  be  effected. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  in  order 
for  a drainage  district  organized  in  circuit  court  to  abandon 
established  ditches  and  construct  a new  one  with  the  effect  of 
creating  a lake,  none  of  which  was  contemplated  by  the  original 
plan  for  reclamation,  the  board  of  supervisors  must  amend  the 
plan  for  reclamation  by  means  of  the  procedures  set  out  In  Section 
242.310,  RSMo  1959* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Albert  J.  Stephan,  Jr. 

Very  truly  yours. 


AJSUt 


THOMAS  y.  BamCKCUW 
Attorney  Oeneral 


COUNTY  JUDGES: 


Mileage  traveled  by  county  court  judges 
from  their  homes  to  a place  of  assembly 
EXPENSE  PAYMENTS  TO  to  tour  the  county  on  a road  inspection 

COUNTY  JUDGES:  in  one  automobile  is  "necessary"  travel 

on  "official  business"  within  the  meaning 
of  Section  49.120,  and  the  judges  are  en- 
titled to  be  reimbursed  therefor. 


OPINION  NO.  253 

August  15,  1963 


Honorable  James  C.  Skaggs 
State  Representative 
Reynolds  County 
Ellington,  Missouri 

Dear  Mr.  Skaggs « 

Thle  acknowledges  receipt  of  the  opinion  request  of 
July  10,  1963.  You  mentioned  several  facts  In  your  let- 
ter, as  well  as  the  recent  telephone  conversation  you  had 
with  this  office,  oonoemlng  the  county  court  of  Reynolds 
County.  The  county  oourt  meets  Monday  through  Friday  at 
the  county  courthouse  but  does  not  hold  oourt  on  Saturday. 
On  Saturdays,  or  any  other  day  when  the  court  is  not  In 
session,  the  county  judges  might  drive  their  personal 
automobiles  to  the  county  courthouse,  at  which  time  they 
will  get  into  the  automobile  of  one  of  the  Judges  and 
travel  about  the  county  inspecting  county  roads*  There- 
fore, the  question  you  ask  with  reference  to  these  facts 
is  whether  eaoh  judge  is  allowed  a mileage  fee  from  his 
home  to  the  county  courthouse. 

The  statutory  provision  which  allows  a travel  mileage 
fee  for  county  judges  of  fourth  class  counties  is  found  at 
Section  49.120,  RSMo  Cum.  Supp,,  196l.  This  section  reads 
as  follows  t 


"Xn  all  counties  of  the  fourth 
class  in  this  state,  the  judges  of  the 
county  oourt  shall  receive  for  their 
services  fifteen  dollars  per  day  for 
the  first  ten  days  they  are  necessarily 
engaged  in  holding  oourt  in  each  month 
and  ten  dollars  per  day  for  each  day 
they  are  necessarily  engaged  in  holding 
court  thereafter  in  each  month)  and 
shall  receive  ten  dents  per  mile~Tor 
each  mile  necessarily  traveled  In 
going  to  and  returning  from  the  placo 
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of  holding  county  oourt  and  for  all 
other  neoeasap;  travel  on  official 
business  in  the  personal  automobile 
og  the  jud^c  presenilng  the  claims 
The  per  diem  herein  fixed  shall  be 
paid  at  the  end  of  each  month  and 
the  mileage  shall  be  paid  at  the 
end  of  each  month  upon  the  presenta- 
tion of  a bill,  by  each  county  Judge , 
setting  forth  the  number  of  miles 
necessarily  traveled. " (Emphasis  added) 

It  Is  our  opinion  that  the  statutory  language  allow- 
ing a ten-cent  fee  for  eaoh  mile  "traveled  In  going  to  and 
returning  from  the  place  of  holding  county  court"  carries 
with  it  the  implied  requirement  that  the  travel  done  be 
for  the  purpose  of  actually  holding  oourt.  Any  other  con- 
struction would  clearly  violate  the  obvious  intent  of  the 
Legislature  to  compensate  county  oourt  judges  only  when 
they  have  to  travel  to  the  place  where  court  is  to  be  held. 

To  say  they  could  travel  to  the  place  where  court  is  normal- 
ly held*  on  days  when  the  court  is  not  In  session,  and  still 
be  paid  a mileage  fee  would  do  violence  to  the  spirit  and 
letter  of  the  law,  and  lead  to  absurd  oonsequenoes.  A 
literal  construction  of  a statute  cannot  defeat  a contrary 
legislative  intend  State  ex  rel.  v.  Allen.  K.C.  App.  255 
Stf  2d,  1*4,  148(195317^ 

A A 

The  remaining  question  is  whether  the  above  described 
travel  was  "necessary”  and  "on  official  business."  The 
necessity  of  any  travel  will  always  depend  upon  the  facts 
of  eaoh  individual  occurrence  and  every  situation  cannot  be 
covered  by  this  letter.  The  inspection  of  oounty  roads  has 
been  deemed  to  be  part  of  the  "official  business"  of  the 
county  court.  No  one  questions  the  right  of  the  oourt  to 
receive  reimbursement  for  mileage  traveled  while  making 
such  inspection.  The  members  of  the  court  must  in  some  way 
reach  the  point  where  the  court  inspection  actually  commences 
and  travel  for  the  purpose  of  reaching  that  point  must  be 
said  to  be  "necessary"  to  accomplish  such  inspection.  If 
each  judge  inspected  the  oounty  roads  separately  in  their 
individual  automobiles,  eaoh  would  be  entitled  to  be  reimbursed 
for  mileage  traveled  from  their  respective  residences.  It 
would  be  unreasonable  to  hold  that  because  the  oourt  chose 
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a more  Inexpensive  method  of  travel  the  Individual  mem- 
bers would  not  be  allowed  travel  expenses  to  the  common 
meeting  place.  Therefore,  it  is  the  opinion  of  this 
office  that  if  the  place  chosen  as  the  assembly  point 
is  a reasonable  and  convenient  one  under  the  circumstances 
travel  to  this  point  is  "necessary”  travel  on  "official 
business"  for  which  the  judges  may  properly  be  reimbursed. 


Conclusion 


Mileage  traveled  by  county  court  judges  from  their 
homes  to  a place  of  assembly  to  tour  the  county  on  a road 
inspection  in  one  automobile  is  "necessary"  travel  on 
"official  business"  within  the  meaning  of  Section  49.120, 
and  the  judges  are  entitled  to  be  reimbursed  therefor. 

The  foregoing  opinion,  which  1 hereby  approve,  was 
prepared  by  my  Assistant,  Eugene  G.  Bushmann. 


Yours  very  truly. 


TH5HX VTTSKGmffi 

Attorney  General 


Opinion  No.  255  Answered  by 
letter  (Mansur) 


June  27,  1963 


Honorable  Bill  D.  Burlison 
Prosecuting  Attorney 
Cape  Girardeau  County 
70s  Broadway 
Cape  Girardeau,  Missouri 

Dear  Mr.  Burlison: 


In  your  letter  of  June  10,  1963,  you  request  an  opinion 
fron  this  office  as  to  whether  the  county  court  of  Cape  Girar- 
deau County  may  borrow  from  the  school  surplus  funds  money 
to  be  used  for  road  purposes,  such  money  to  be  repaid  with 
interest  when  the  funds  for  road  purposes  are  paid  into  the 
County  Treasury.  You  call  attention  to  Sections  171*010, 
171.110,  50.040  and  54 .140,  RSMo  1959,  as  possibly  having  some 
bearing  on  the  question  submitted. 


I am  enclosing  herewith  an  opinion  Issued  by  this  office 
on  January  23,  1947,  to  Mr.  0.  P.  Preusse,  County  Treasurer, 
Perry  County,  Perryville,  Missouri,  holding  that  the  money  and 
property  belonging  to  the  school  fund  under  Chapter  171  can  be 
disposed  of  only  under  the  provisions  of  said  chapter.  The 
moneys  and  properties  in  this  fund  are  generally  referred  to 
as  the  capital  school  funds  and  only  the  income  from  these 
funds  can  be  used  for  school  purposes.  These  funds  are  differ- 
ent from  the  money  made  available  each  year  from  taxation  or 
other  sources  for  the  support  of  the  public  schools  and  which 
are  required  to  be  kept  by  the  County  Treasurer  as  provided 
in  Section  54.160.  I do  not  see  how  the  capital  school  funds 
can  be  used  in  any  maimer  in  connection  with  the  problem 
under  consideration. 


Section  50.040,  RSMo  1959,  reads  as  follows: 

"Whenever  there  are  outstanding  any  legal 
county  revenue  warrants  of  any  county 
bearing  six  per  cent  interest  which  will  be 
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redeemed  by  the  taxes  of  the  current  year, 
and  there  are  school  moneys  In  the  hands 
of  the  county  treasurer  belonging  to  the 
various  districts  which  will  not  be  re- 
quired for  the  support  of  the  public  schools 
before  the  date  when  such  revenue  warrants 
will  be  paid,  the  county  courts  are  author- 
ized to  direct  the  county  treasurer  to  in- 
vest such  surplus  school  moneys  in  the  revenue 
warrants,  and  hold  them  for  the  use  and 
benefit  of  the  school  districts  until  the  money 
for  the  redemption cf  such  warrants  is  re- 
ceived into  the  county  revenue  fund,  when 
such  money  shall  be  applied  to  their  pay- 
ment. " 

Under  this  section,  whenever  there  are  outstanding  any 
legal  county  revenue  warrants  and  there  are  school  moneys  in 
the  hands  of  the  county  treasurer  belonging  to  the  various 
school  districts  which  will  not  be  required  for  school  pur- 
poses before  the  revenue  warrants  may  become  due,  the  county 
court  may  direct  the  county  treasurer  to  Invest  such  surplus 
school  money  in  such  revenue  warrants  and  hold  them  for  the 
use  and  benefit  of  the  school  district  from  which  the  funds 
were  withdrawn.  When  this  is  done,  it  is,  strictly  speak- 
ing, not  a borrowing  from  the  school  funds  but  merely  a 
using  of  the  school  fund  to  invest  in  legal  warrants  that 
are  outstanding  against  the  county. 

Enclosed  is  an  opinion  dated  July  21,  19^1,  to  Honorable 
W.  H.  Holmes,  Prosecuting  Attorney  of  Maries  County,  Vienna, 
Missouri,  in  which  it  was  held  that  warrants  should  not  be 
Issued  in  excess  of  the  amount  budgeted  and  warrants  issued 
in  excess  of  the  anticipated  revenue  are  illegal  and  void. 
Another  opinion  enclosed  was  Issued  on  November  16,  1936,  to 
Honorable  Paul  N.  Chitwood,  Prosecuting  Attorney,  Reynolds 
County,  Ellington,  Missouri,  stating  that  when  the  anticipated 
revenue  is  exhausted  no  more  warrants  should  be  issued.  We 
are  enclosing  these  opinions  in  the  hope  that  they  may  be 
useful  to  you  and  the  county  court  in  resolving  the  difficulty 
the  county  is  now  having  with  its  financial  affairs. 
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I am  sure  that  you  are  familiar  with  the  fact  that  the 
county  court  may  Issue  tax  anticipation  notes  under  certain 
conditions  as  provided  for  in  Chapter  50,  RSMo  1959.  I am 
enclosing  a copy  of  an  opinion  dated  March  31 » 1950,  to 
Honorable  A.  L.  Oates,  Prosecuting  Attorney,  Moniteau  County, 
California,  Missouri  regarding  the  issuance  of  tax  antloi- 
patlon  notes  by  the  county. 

Concerning  the  specific  question  you  submit,  it  is  our 
opinion  that  surplus  funds  in  the  hands  of  the  county  treasurer 
belonging  to  the  various  school  districts  may  be  invested  in 
outstanding  legal  warrants  of  the  county  under  the  provisions 
and  conditions  as  provided  for  in  Section  50.040,  RSMo  1959. 

Very  truly  yours. 


ta:lt 

Enclosures 


fflONM  'EA'cOrON' 
Attorney  Qeneral 


RECORDS: 

PUBLIC  RECORDS: 
DESTRUCTION  OF  RECORDS: 


Definition  of  public  records  and 
procedures  for  microfilming  and 
destruction. 


October  4,  19^3 


OPINION  NO.  256 


Nr.  William  L.  Wyes,  Director 
Feed  and  Seed  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Nr.  Wyes: 

This  is  in  answer  to  your  letter  of  June  11,  1963* 
requesting  an  opinion  from  this  office,  which  letter  reads 
as  follows: 

"We  have  a letter  from  Nr.  Thad  Fife, 

Director  of  Safety  and  Fire  Prevention, 
stating  that  the  files  from  the  emergency 
hay  program  which  was  in  progress  in  1932, 

1933,  and  1934  constitute  a fire  hasard 
in  their  present  location.  We  would  like 
to  know  whether  or  not  It  would  be  legally 
proper  for  us  to  destroy  these  files.  As 
you  may  remember,  this  was  a Joint  state 
and  federal  drought  emergency  program. 

Occasional  reference  to  these  files  from 
the  standpoint  of  federal  audits  come  up; 
however,  our  information  is  that  these 
records  are  on  file  in  the  Comptroller's 
Office  on  microfilm* 

"If  it  is  proper  that  these  records  be 
destroyed,  we  should  like  to  do  so. 

As  a consequence,  we  would  like  to  have 
your  opinion  as  to  the  legality  of  such 
action." 


Mr.  William  L.  Wyes,  Director 


In  answering  your  question,  we  first  determine  whether 
the  files  from  the  emergency  hay  program  are  public  records. 

In  this  connection,  we  refer  to  the  case  of  State  v.  Henderson, 
169  SW2d  389,  in  which  the  Court  discussed  what  documents 
filed  in  public  offices  are  public  records  and,  at  1.  c.  392, 
said: 


"(2)  In  all  instances  where,  by  law  or 
regulation,  a document  is  required  to  be 
filed  in  a public  office,  it  is  a public 
record  and  the  public  has  a right  to 
inspect  it.  53  Corpus  Juris,  Section  1, 
pages  6o4  and  605;  Clement  v.  Graham,  78 
Vt.  290,  63  A.  146.  Ann.  Cas.  1913B, 

1208;  Robinson  v.  Flehbaek,  175  Ind.  132, 

93  W.E.  666,  L.R.A.  1917B,  1179,  Ann.  Cas. 

1913B,  1271 1 State  ex  rel.  Eggers  v.  Brown, 

345  Mo.  430,  134  3,V.2d  26." 

Again,  in  the  case  of  Disabled  Police  Veterans  Club  v. 
Long,  279  SW2d  220,  the  Court  defined  the  term  "public  records" 
and,  at  1.  c.  223,  the  Court  said: 

"[6]  Independently  of  the  statute  the 
term  public  records  covers  not  only 
papers  expressly  required  to  be  kept 
by  a public  officer  but  all  written 
memorials  made  by  a public  officer 
within  his  authority  where  such  writings 
constitute  a convenient,  appropriate  or 
customary  method  of  discharging  the  duties 
of  the  office.  International  Union,  etc. 
v.  Gooding,  251  Wis.  362,  29  N.W.2d  730, 

735;  Conover  v.  Board  of  Education,  etc. 

1 Utah  2d  375,  267  P.  2d  768,  770;  People 
v.  Shaw,  17  Cal.  2d  778,  112  P.2d  24l, 

259." 

Under  these  definitions  given  to  public  records  by  the 
Court,  it  would  appear  that  at  least  a substantial  portion  of 
the  files  from  the  emergency  hay  program  would  constitute 
public  records  because  they  would  be  written  memorials  made 
by  a public  officer  within  his  authority,  and  the  files  would 
constitute  a convenient,  appropriate  and  customary  method  of 
discharging  the  duties  of  the  officer. 
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Mr.  William  L.  Wyss,  Director 


It  may  well  be  that  a portion  of  the  files  would  not  come 
within  this  definition  of  public  records.  The  portion  of  the 
files  which  were  not  public  records  could  be  destroyed.  This 
office  is  in  no  position  to  make  a determination  as  to  which 
portions  of  the  files  would  or  would  not  constitute  public 
records.  Such  a determination  must  be  made  in  the  first  instance 
by  the  public  officer  in  charge  of  the  reoords  and  must  be  left 
to  his  discretion. 

As  to  that  portion  of  the  files  which  would  constitute 
public  records,  the  general  rule  that  such  records  should  be 
preserved  would  apply.  This  rule  is  found  in  45  Am.  Jur., 
Records,  Section  12,  page  425,  as  follows: 

"Public  records  and  documents  are  the 
property  of  the  state  and  not  of  the 
individual  who  happens,  a*  the  moment, 
to  have  than  1:.  his  possession,  and 
when  they  are  deposited  in  the  place 
designated  for  them  by  law,  there  they 
must  remain,  and  can  be  removed  only 
under  authority  of  an  act  of  the  legis- 
lature and  in  the  manner  and  for  the 
purpose  designated  by  law.  The  cus- 
todian of  a public  record  cannot  destroy 
it,  deface  it,  or  give  it  up  without 
authority  from  the  same  source  which 
required  it  to  be  made.*  * *" 

In  accordance  with  this  general  rule,  the  records  could 
be  destroyed  only  under  authority  of  an  act  of  the  Legislature. 
Such  legislative  authority  for  destruction  of  the  records  is 
found  in  Sections  109.120  and  109*140,  KSMo  19 59#  the  applicable 
portions  of  which  sections,  bb  amended  by  Laws  of  1963,  House 
Bill  No.  142,  read  aa  follows: 

"109.120.  Records  reproduced  by  photostatic 
process- -cost --marginal  re- 
leases prohibited 

1.  The  head  of  any  business.  Industry, 
profession,  occupation  or  calling,  or  the 
head  of  any  state,  county  or  municipal 
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department,  commission,  bureau  or  board, 
may  cause  any  and  all  records  kept  by 
such  official,  department,  commission, 
bureau,  board  or  business  to  be  photo- 
graphed, ulcrophotographed,  photostated, 
or  reproduced  on  film  and  the  Judges  and 
justices  of  the  several  courts  of  record 
within  this  state  may  cause  all  closed 
case  files  more  than  five  years  old  to  be 
photographed,  mlcrophotographed,  photo- 
stated, or  reproduced  on  film.  Such  film 
or  reproducing  material  shall  be  of 
durable  material  and  the  device  used  to 
reproduce  the  records  on  the  film  or 
material  shall  be  sue.,  us  to  accurately 
reproduce  and  perpetuate  the  original 
records  in  all  details. " 

"109. 140.  Reproduction  of  original  records— 
disposal  or  destruction 

1.  When  the  photoetatic  copies,  photo- 
graphs, microphotographs  or  reproductions 
on  films  are  placed  in  conveniently  acces- 
sible files  and  provisions  made  for  pre- 
serving, examining  and  using  tnem,  the 
head  of  a state  department,  commission, 
bureau  or  board,  county  office  or  depart- 
ment, city  office  or  department  may  certify 
those  facts  to  the  governor,  or  to  the 
county  court  or  to  the  mayor  of  a municipal- 
ity, respectively,  according  to  their  status 
ao  subdivisions  of  government,  who  may 
authorise  the  disposal,  archival  storage 
or  destruction  of  tne  records  or  papers 
from  which  the  photographic  copies  were 
made." 

In  your  letter  you  state  that  It  Is  your  information  that 
the  records  are  on  microfilm  in  the  comptroller's  office.  In 
order  to  be  in  compliance  with  the  procedures  set  forth  in  the 
statutes  quoted  above,  it  must  be  ascertainea  that  the  records 
have  been  reproduced  on  the  microfilm  and  placed  in  conveniently 
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accessible  files.  Provisions  must  be  made  for  preserving, 
examining  and  using  them.  When  such  has  been  done,  the  Commis- 
sioner of  Agriculture,  as  the  head  of  the  Missouri  Department 
of  Agriculture,  should  certify  such  facts  to  the  Governor. 

After  receiving  such  certification,  the  Governor  may  authorize 
the  disposal,  archival  storage  or  the  destruction  of  the  records 
and  files  from  the  emergency  hay  program. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  at  least 
a substantial  portion  of  the  files  from  the  emergency  hay  program 
now  held  in  the  Missouri  Department  of  Agriculture  are  public 
records  and  must  be  preserved.  It  is  proper  for  microfilm  copies 
to  be  made  of  such  public  records  and  provisions  made  for  pre- 
serving, examining  and  using  them.  When  the  head  of  the  State 
Department  of  Agriculture  has  certified  such  facts  to  the  Governor, 
the  Governor  may  authorize  the  disposal,  archival  storage  or 
destruction  of  such  records. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Wayne  W.  Waldo. 


Very  truly  yours. 


WWW: sr;bj 


THOMAS  F.  EAGLET OH 
Attorney  Qene ral 


(1)  Section  70.220,  Kii'Mo  1959>  author- 
izes a municipality  to  enter  into  a con- 
tract with  another  municipality  or 
political  subdivision  for  common  police 
protection  in  accordance  with  the  pro- 
visions of  Sections  70.210  through 
70.325. 

(2)  Section  70.220  requires  that  a state 
agency  be  authorized  to  enter  into  such  a contract  and  to  date  the  High- 
way Patrol  has  not  received  such  authorization  from  the  Legislature. 


JURI  STATE  HIGHWAY  PATROL: 
MUNICIPALITIES: 

POLITICAL  SUBDIVISIONS: 
COOPERATION  BETWEEN  POLITICAL 
SUBDIVISIONS : 


November  4,  1963 


Opinion  No.  258 


Honorable  Otner  li.  Avery 
Senator,  Twenty -first  District 
103  Troy  Building 
Troy,  Missouri 

Dear  Senator  Avery* 

This  is  in  answer  to  your  letter  requesting  an  opinion 
from  this  office  concerning  the  rights  and  liabilities  of  a 
city  police  officer  acting  without  the  limits  of  the  city  In 
oonj unction  with  the  Missouri  State  Highway  Patrol,  or  some 
other  police  agency. 

After  reading  the  letter  from  Everett  Vam  Matre,  City 
Counselor  of  Mexico,  Missouri,  enclosed  with  your  inquiry, 
wa  intarprat  your  question  to  be  whether  a city  policeman 
may  act  outside  the  limits  of  his  city  in  cooperation  with 
the  Missouri  State  Highway  Patrol,  county  sheriffs  or  police- 
men of  other  cities  under  a contract  of  cooperation  author- 
ized under  Article  VI,  Section  16,  Constitution  of  Missouri, 
1945#  and  Section  70.220,  RSMo  1959.  Article  VI,  Section  16, 
of  the  Constitution  of  Missouri  provides  as  follows: 

" Co -operation  by  local  governments  with 
other  governmental  units.— Any  municipality 
or  political  subdivision  of  this  state  may 
contract  and  cooperate  with  other  municip- 
alities or  political  subdivisions  thereof, 
or  with  other  states  or  their  municipalities, 
or  political  subdivisions,  or  with  the  United 
States,  for  the  planning,  development,  con- 
struction, acquisition  or  operation  of  any 
public  improvement  or  facility,  or  for  a 
common  service,  in  the  manner  provided  by  law." 
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Section  70.220  reads  as  follows: 

"Any  municipality  or  political  subdivision 
of  this  state,  as  herein  defined,  may  contract 
and  cooperate  with  any  other  municipality  or 
political  subdivision,  or  with  an  elective  or 
appointive  official  thereof,  or  with  a duly 
authorised  agency  of  the  United  States,  or 
of  this  state,  or  with  other  states  or  their 
municipalities  or  political  subdivisions,  or 
with  any  private  person,  firm,  association  or 
corporation,  for  the  planning,  development, 
construction,  acquisition  or  operation  of  any 
public  improvement  or  facility,  or  for  a common 
service;  provided,  that  the  subject  and  purposes 
of  any  such  contract  or  cooperative  action  made 
and  entered  into  by  such  municipality  or  political 
subdivision  shall  be  within  the  scope  of  the 
powers  of  such  municipality  or  political  sub- 
division. If  such  contract  or  cooperative  action 
shall  be  entered  into  between  a municipality 
or  political  subdivision  and  an  elective  or 
appointive  official  of  another  municipality 
or  political  subdivision,  said  contract  or 
cooperative  action  must  be  approved  by  the 
governing  body  of  the  unit  of  government  in 
which  such  elective  or  appointive  official 
resides. " 

In  an  opinion  of  this  office  rendered  May  15*  1963,  to 
the  Honorable  E.  J.  Cantrell,  State  Representative,  we  held 
that  a city  could  enter  into  a contract  with  another  municip- 
ality for  a system  of  common  police  protection*  A copy  of 
this  opinion  is  enclosed  herewith.  Of  course,  each  party 
to  the  contract  must  be  authorized  to  enter  into  such  a con- 
tract as  provided  by  Section  70.230.  Such  a contract  could 
provide  for  mutual  cooperation  between  policemen  of  a municip- 
ality and  county  sheriffs  or  policemen  of  another  municipality. 
However,  such  a contract  could  not  give  a police  officer  any 
greater  authority  than  that  possessed  by  a police  officer  of 
either  of  the  parties  to  the  contract. 

I 

Insofar  as  a state  agency  is  concerned.  Section  70.220 
requires  that  before  such  a contract  can  be  executed,  the 
state  agency  must  be  "duly  authorized"  to  so  do. 
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Thus,  the  question  to  be  resolved  is  whether  the  State 
Highway  Patrol  has  been  authorised  to  enter  Into  such  an  agree- 
ment. 


The  authorization  for  and  the  powers  and  duties  of  the 
Missouri  State  Highway  Patrol  are  set  out  In  Chapter  43,  KSMo 
1959.  Although  Section  43.180  authorizes  patrolmen  to  assist 
the  policemen  of  any  city,  there  Is  no  authority  allowing  the 
Patrol  to  enter  Into  a contract  with  a municipality  that  would 
extend  the  jurisdiction  and  powers  of  the  policemen  of  such 
municipalities  or  of  the  members  of  the  patrol.  Such  authority 
could  only  be  given  to  the  patrol  by  its  governing  body,  the 
Legislature,  and  it  has  not  been  eo  given  to  date. 


CONCLUSION 

(1)  Section  70.220,  KSMo  1959#  authorizes  a municipality 
to  enter  Into  a contract  with  another  municipality  or  political 
subdivision  for  common  polioe  protection  in  accordance  with  the 
provisions  of  Sections  70.210  through  70.32b. 

(2)  Section  70.220  requires  that  a state  agency  be  author- 
ized to  enter  into  such  a contract  and  to  date  the  Highway  Patrol 
has  not  received  such  authorization  from  the  Legislature. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  H.  Denman. 


Yours  very  truly. 


JHDtkd 


Attorney  General 


ANSWERED  BY  LETTER  ~ Bushicann 


June  25,  1963 


Honorable  Don  W.  Owenaby 
Prosecuting  Attorney 
Buffalo,  Missouri 

Dear  Mr.  Owenaby: 

This  is  in  answer  to  your  letter  dated  June  14,  1963,  in 
which  you  request  an  official  opinion  from  this  office. 

In  your  letter  you  ask  whether  the  county  aBseaBor  of  a 
third  class  county  is  entitled  to  a fee  for  making  an  assess- 
ment list  for  nonresident  land  owners,  when  the  list  only  shows 
the  value  of  the  real  property  owned  by  the  nonresident. 

You  cited  to  ub  the  case  of  State  v.  Gomer,  Mo.  107, 

101  SW2d  57  (1936).  This  case  held,  amongst  other  things,  that 
a county  assessor  was  not  entitled  to  compensation  for  making  a 
list  containing  only  real  estate.  As  you  will  notice  the  Gomer 
case  interprets  several  Missouri  statutes  in  reaching  its  con- 
clusion. Those  statutes  were  changed  the  year  following  the 
writing  of  this  opinion.  Laws  1937,  Page  570,  and  appear  today 
in  Chapters  53  and  137,  RSMo  1959. 

On  January  26,  1938,  and  again  on  December  22,  1938,  this 
office  issued  its  opinion  holding  that  the  statutory  changes 
substantially  modified  the  Gomer  case.  These  opinions  were 
written  to  Mr.  0.  0.  Schell,  Assessor  of  Miller  County  and  Mr. 

H.  1.  Phelps,  Township  Assessor,  Salisbury,  Missouri,  respec- 
tively . 

In  these  two  opinions  we  held  that  the  statutory  changes 
entitled  the  county  assessor  to  compensation  for  making  lists 
containing  only  real  estate.  Since  1937,  there  have  been  no 
substantial  alterations  in  these  statutory  provisions  and  there- 
fore we  believe  our  previously  written  opinions  are  dispositive 
of  the  question  you  asked.  We  are  enclosing  them  for  your  study. 

Respectfully  submitted. 


£ncs 


THO'MAd  P.  EAQLET0M 

Attorney  General 


Opinion  No.  265 
answered  by  letter. 


September  17,  19^3 


Honorable  Charles  D.  Trigg 
Comptroller  and  Budget  Director 
State  Capitol  Building 
Jefferson  City,  Missouri 

Deal*  Mr.  Trigg  * 

You  have  requested  our  opinion  as  follows 1 

"Is  It  permissible  under  the  laws  of 
the  State  of  Missouri  to  purchase  tax 
sheltered  annuities  for  teachers  in 
our  State  Institutions  of  higher 
learning  from  personal  service 
appropriations?  It  Is  my  under- 
standing to  qualify  under  the 
Federal  statutes  for  the  purchase 
of  tax  sheltered  annuities  the 
employer  must  purchase  the  annuity. " 

Appropriations  for  "personal  service"  are  made  to  provide 
for  the  payment  of  salaries  and  other  compensation  to  those 
persons  who  render  personal  service  to  the  State  or  to  an 
agency  or  instrumentality  thereof  pursuant  to  contract  or 
agreement.  In  this  frame  of  reference,  we  examine  the  statutes 
applicable  to  state  institutions  of  higher  learning. 

Section  172.300,  RSMo  1959#  provides  with  respect  to  the 
state  university  as  follows) 

"The  curators  may  appoint  and  remove, 
at  discretion,  the  president,  deans, 
professors,  instructors  and  other 
employees  of  the  university!  define 
and  assign  their  powers  and  duties, 
and  fix  their  compensation,  and  such 
compensation  may  Include  payments 
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under,  or  provision  for,  such  retire- 
ment, disability,  or  death  plan  or  plans 
as  the  curators  deem  proper  for  persons 
employed  by  the  university  and  paid  out 
of  any  of  its  public  funds  for  educational 
services,  their  beneficiaries  or  estates, 
and  the  curators  may  administer  such  plan 
or  plans  under  such  rules  and  regulations 
as  they  deem  proper;  and  for  these  pur- 
poses the  curators  may  use  state-appropriated 
or  other  public  funds  under  their  control 
and  pay  or  transfer  such  funds  into  a fund 
or  funds  for  paying  such  benefits,  and  they 
may  enter  into  agreements  for  and  make  con- 
tributions to  both  voluntary  and  statutory 
plans  for  paying  such  benefits." 

Section  175.040,  RSMo  1959*  provides  in  part  with  respect 
to  Lincoln  University  that  the  powers  and  authority  of  the 
board  of  curators  shall  be  the  same  as  those  prescribed  by 
statute  for  the  Board  of  Curators  of  the  State  University  of 
Missouri  except  as  otherwise  stated  in  Chapter  175  in  matters 
not  here  relevant. 

Chapter  174,  RSMo  1959*  provides  for  the  government  of  the 
respective  state  teachers  colleges  by  certain  designated  boards 
Section  174.140,  RSMo  1959*  grants  authority  to  each  such  board 
to  appoint  teachers  and  to  fix  the  "terms  and  conditions”  of 
their  compensation,  "and  to  enter  into  agreements  for  and  make 
contributions  to  both  voluntary  and  statutory  retirement  plans” 
for  such  teachers. 

The  foregoing  statutes  evidence  a common  pattern,  namely 
the  Intent  to  grant  to  the  respective  boards  responsible  for 
the  operation  of  the  state  institutions  of  higher  learning 
broad  authority  and  discretion  to  fix  the  "terms  and  conditions 
of  compensation  payable  to  teachers  in  such  institutions  in- 
cluding the  right  to  make  contributions  to  both  voluntary  and 
statutory  retirement  plans.  These  statutes  should  be  liberally 
construed  to  effectuate  this  legislative  Intent  and  purpose. 

It  is  our  opinion  from  a review  of  said  statutes,  in  the 
light  of  the  legislative  Intent,  that  the  boards  of  such  insti- 
tutions of  learning  may  agree,  in  contracts  of  employment  with 
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teachers  therein,  to  purchase  an  annuity  contract  for  such 
teachers  as  part  of  their  compensation  or  salary,  and  that 
payment  therefor  may  be  made  out  of  personal  service  appro- 
priations. However,  until  such  time  as  the  Internal  Revenue 
Service  specifically  rules  that  under  the  terms  of  a particu- 
lar contract  the  amount  paid  for  an  annuity  to  be  purchased 
under  the  provisions  thereof  Is  excludable  from  the  teacher's 
currant  Income  for  federal  tax  purposes,  such  amount  should 
not  be  deducted  in  determining  the  amount  of  federal  Income 
tax  to  be  withheld  by  the  employer. 

Very  truly  yours. 


JN:sr 


Attorney  General 


October  17*  19^3 


Opinion  No.  267  answered 
by  letter  (O'Malley) 


Honorable  Robert  B.  Mackey 
Commissioner  of  Finance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr,  Mackey: 

This  letter  of  advice  1b  submitted  In  lieu  of  a 
formal  opinion  In  answer  to  your  inquiry  of  June  18, 
1963*  which  reads,  in  part,  as  follows: 

"However,  we  call  attention  to  sub- 
section (l)  (b)  of  Section  363.260 
RSMo.,  1939#  which  seems  to  apply 
here.  The  first  clause  thereof  per- 
mits the  total  liabilities  of  a 
corporation  subject  to  the  Juris- 
diction of  the  Missouri  Public  Service 
Commission  to  equal  25%  of  the  capital 
stock  and  surplus  of  the  trust  company. 

The  second  clause  of  this  subractlon 
provides  that  the  total  liabilities 
to  a trust  company  of  any  other  corpo- 
ration may  equal  25%  of  the  capital 
stock  and  surplus  of  the  trust  company. 
These  two  olauses  are  separated  by  a 
semi-colon.  Following  the  second 
clause  and  separated  by  a semi-colon 
is  a proviso  requiring  two-fifths  of 
such  total  liabilities  to  be  secured 
as  provided  therein. 

"The  problem  Is  whether  the  proviso  as 
to  security  appertains  to  the  first 
clause  as  well  as  the  second  clause 
of  this  subseotlon  or  whether  it  is  in- 
tended only  to  restrict  the  255*  limit 
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Imposed  upon  loans  to  or  liabilities 
of  ’any  other  corporation*, 

"We  would  appreciate  being  advised  of 
your  opinion  with  respect  to  the  con* 
structlon  which  should  be  placed  upon 
this  subsection,  that  is,  whether  loans 
to  a qualified  public  utility  may  equal 
25#  of  the  capital  and  surplus  on  an 
unsecured  basis  or  whether  a percentage 
of  the  25$  limitation  must  be  secured 
in  these  loans  to  this  public  utility. " 

Subsection  (l),  (b)  of  Section  363.260,  RSMo  1959,  as 
amended  by  Senate  Bill  No.  19^«  effective  October  13,  1963, 
provides 1 


” (b)  The  total  liability  to  such  trust 
company  of  any  foreign  nation  or  of  any 
railroad  corporation  or  of  a corpora- 
tion subject  to  the  Jurisdiction  of  a 
public  service  commission  of  this  state, 
may  equal  but  not  exceed  twenty-five  per 
cent  of  the  capital  stock  actually  paid 
in  and  surplus  fund  of  such  trust  company; 
and  the  total  liabilities  to  such  trust 
company  of  any  individual,  partnership, 
or  of  any  other  corporation  may  equal 
but  not  exceed  twenty-five  per  cent  of 
the  capital  stock  actually  paid  in  and 
surplus  fund  of  suoh  trust  company, 
provided,  that  at  least  Wo-f if ths  of 
such  total  liabilities,  if  the  trust 
company  is  located  in  a city  having  a 
population  of  one  hundred  thousand  or 
over,  and  at  least  one-fifth  of  such 
total  liabilities,  if  the  trust  company 
is  located  in  a city  having  a population 
of  less  than  one  hundred  thousand  and 
over  seven  thousand,  are  upon  commercial 
or  business  paper  actually  owned  by  the 
person  negotiating  the  same  to  such  trust 
company  and  are  indorsed  by  such  person 
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without  limitations,  or  are  secured 
by  collateral  security  having  an 
ascertained  market  value  of  at  least 
fifteen  per  cent  more  than  the  amount 
of  the  liabilities  so  secured. " 

It  Is  readily  apparent  that  subsection  (b),  quoted 
above.  Is  composed  of  two  Independent  clauses  separated  by 
a semicolon  with  the  second  clause  being  followed  by  a 
proviso.  In  Supply  Company  v.  Smith,  182  Mo.  App.  212, 

1.  c.  219,  1^7  SW  649,  the  St.  Louis  Court  of  Appeal 8 spoke 
as  follows  t 

"It  is  also  a rule  of  statutory  con- 
struction that  a proviso  should  be 
construed  with  reference  to  the  im- 
mediate preceding  parts  of  the  clause 
to  which  it  is  attached 

In  State  ex  rel.  v.  St.  Louis,  174  Mo.  125,  1*  0.  145,  73 
SW  623,  the  Supreme  Court  of  Missouri  quoted  approvingly 
from  the  American  and  English  Encyclopedia  of  Law  (l  Ed.), 
in  part,  as  follows 1 

"'A  proviso  is  something  engrafted 
upon  an  enaotment,  and  is  used  for 
the  purpose  of  taking  special  cases 
out  of  the  general  act  and  providing 
specially  for  them.  • • • The  proviso 
should  be  confined  to  what  immediately 
precedes,  unless  a contrary  Intent 
clearly  appears j and  should  be  con- 
strued with  the  section  with  which  it 
is  connected.  This  rule  is  not,  how- 
ever, absolute,  and  if  the  context 
requires,  the  proviso  may  be  construed 
as  a limitation  extending  over  more 
than  what  immediately  precedes,  or  may 
amount  to  an  independent  enactment. •" 

The  only  change  in  subsection  (l),  (b)  of  Section  363*260, 
RSMo  1959*  by  enactment  of  Senate  Bill  No.  194  of  the  72nd 
General  Assembly,  effective  October  13,  1963,  was  to  place  a 
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comma  where  a semicolon  had  appeared  Immediately  preceding 
the  word  "orovided"  contained  In  the  second  clause  of  sub- 
section (b).  Such  change  eaiphaslzes  the  two  Independent 
clauses  contained  in  the  subsection  and  leaves  little  doubt 
that  the  proviso  Is  Intended  to  apply  only  to  language  Im- 
mediately preceding  the  proviso  and  forming  an  Independent 
clause. 

In  application  of  the  rules  of  statutory  construction 
referred  to  herein,  you  are  advised  that  the  "proviso”  found 
in  subsection  (l),  (b)  of  Section  363.260,  RSMo  1959,  as 
amended  by  Senate  Bill  No.  194,  is  intended  to  be  a restric- 
tion applicable  only  to  the  second  clause  found  in  such 
subsection. 

Yours  very  truly. 


THOMAS  F.  EAGLE TON 
Attorney  General 

JLO'Misr 
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answered  by  letter. 


July  8,  1963 


Honorable  Carroll  J.  Donohue 
Chairman,  Board  of  Election 
Commissioners 
St.  Louis  County 
Clayton  5,  Missouri 

Dear  Mr.  Donohue > 

You  have  requested  on  behalf  of  the  Board  of  Election 
Commissioners  of  St.  Louis  County  the  opinion  of  this  office 
with  respect  to  the  following] 

The  St.  Louis  County  Council  consists 
of  seven  members,  each  elected  from  a 
separate  district.  There  is  presently 
a need,  if  not  a duty,  to  redistrlct 
the  council  districts  by  reason  of  a 
disparity  in  population  of  the  existing 
districts.  Under  the  charter  of  St. 

Louis  County,  the  authority  to  make 
changes  in  the  boundaries  of  council 
districts  is  vested  in  the  council 
Itself.  A member  of  the  council. 

Honorable  John  O'Hara,  has  requested 
the  Board  of  Election  Commissioners 
to  assist  him  in  preparing  a redistrict- 
ing proposal  to  be  submitted  to  the 
council  for  its  consideration.  The 
Board  desires  to  know  whether  it  has 
the  right,  power  and  authority  under  the 
law  to  render  such  advisory  assistance. 

The  Board  of  Election  Commissioners  of  St.  Louis  County 
is  a bi-partisan  body  created  by  statute  with  four  members 
all  of  whom  must  be  "of  approved  integrity  and  capacity." 

The  statutes  impose  numerous  specific  duties  upon  the  Board 
including  those  relating  to  registering  voters,  conducting 
elections,  and  dividing  townships  into  election  precincts. 
Another  mandatory  duty  imposed  upon  the  Board  both  by  the 
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Constitution  and  the  statutes  is  to  divide  the  county 
into  magistrate  districts  of  compact  and  contiguous  territory, 
as  nearly  equal  in  population  as  may  be.  In  the  performance 
of  all  of  its  specific  and  mandatory  duties,  the  Board  neces- 
sarily has  acquired  valuable  Information  and  data  available 
to  it  and  to  the  public  and  which  undoubtedly  would  be  very 
helpful  in  the  creation  of  council  districts  which  comply 
with  the  requirements  of  the  Charter. 

The  real  question,  as  we  see  it,  is  whether  the  Board 
of  Election  Conolssloners  of  St.  Louis  County  has  the  right 
and  power  to  make  available  to  a council  member  in  a meaning- 
ful manner  the  information  and  data  at  the  disposal  of  the 
Board.  W*  are,  of  course,  aware  of  the  salutary  principle 
that  public  officers  have  only  such  power  and  authority  as 
are  clearly  conferred  by  law  or  necessarily  implied  from  the 
powers  granted,  but  a careful  study  of  the  cases  makes  It 
clear  that  such  principle  has  application  to  situations  where 
the  officer  attempts  to  bind  authoritatively  or  otherwise 
legally  affect  the  rights  of  the  public  or  individual  members 
thereof.  In  oases  of  that  kind,  a strict  construction  of 
the  law  is  necessary  and  desirable.  No  comparable  situation 
is  here  Involved. 

In  our  view,  when  the  exercise  of  the  authority  is  un- 
doubtedly in  the  public  interest,  as  here,  and  cannot  adversely 
affect  the  legal  rights  of  any  person,  and  where  the  statutes 
contain  no  prohibitory  language,  a liberal  construction  of 
the  law  should  be  adopted. 

The  information  and  data  in  question  are  In  the  possession 
of  the  Board  of  Election  Commissioners  and  clearly  are  subject 
to  public  inspection  and  use.  In  aid  of  such  right  of  the 
public,  it  Is  our  opinion  that  the  Board  may  properly  assist 
the  public,  including  a member  of  the  council.  In  making  use 
of  such  information  and  data.  To  hold  otherwise  would  mean 
that  no  public  officer  would  have  the  right  to  make  himself 
available  to  Inform  or  assist  the  public  or  any  member  thereof. 
It  would  equally  follow  otherwise  that  no  cleric  behind  the 
counter  in  any  public  office  would  have  any  right  to  make 
any  constructive  suggestions  or  give  helpful  information  to 
any  member  of  the  public. 
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CONCLUSION 

We  hold  that  the  right , power  and  authority  to  make  Its 
Information  and  data  available  In  a meaningful  manner  and  to 
render  constructive  suggestions  with  respect  thereto , as  here 
requested  by  Councilman  O’Hara,  may  properly  be  exercised  by 
the  Board.  Of  course,  in  making  its  "know-how"  available, 
the  Board  may  not  do  so  at  a time  or  in  a manner  which  would 
interfere  with  the  performance  of  duties  specifically  Imposed 
upon  It  by  law. 

Subject  to  such  qualification,  therefore,  it  Is  our 
opinion  that  the  Board  of  Election  Commissioners  of  St.  Louis 
County  has  the  right,  power  and  authority,  in  its  discretion, 
to  give  the  requested  advice  and  assistance  In  the  preparation 
of  a proposed  council  redistricting  which  will  comply  with 
the  Charter  requirement  that  the  districts  be  "of  contiguous 
territory  as  compact  and  nearly  equal  in  population  as 
practicable." 


Yours  very  truly,. 


mOT  EAOLBTON 
Attorney  General 
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OPINION  REQUEST  NO.  270 
ANSWERED  BY  LETTER 

June  27,  1963 


Honorable  A.  Basey  Vania nd Ingham 

State  Senator 

State  Capitol 

Jefferson  City,  Missouri 


Dear  Senator  Vania nd Ingham: 

This  refers  to  your  letter  of  June  17#  1963*  In  which, 
pursuant  to  a letter  addressed  to  you  by  Mr.  Harry  Gershen- 
son,  St.  Louis,  Missouri,  dated  June  13,  1963#  you  request 
an  opinion  concerning  the  question  whether  meetings  of  the 
board  of  aldermen  of  a fourth  class  city  must  be  conducted 
within  the  limits  of  the  city,  and  what  the  situation  is  if 
there  is  no  available  space  in  the  city. 


The  Missouri  statutes  do  not  contain  any  provision 
stating  where  meetings  of  the  board  of  aldermen  of  a fourth 
class  city  shall  be  held.  Also,  like  Mr.  Gershenson,  we 
find  no  Missouri  court  decision  on  this  subject  or  decisions 
In  other  states  which  are  of  any  real  assistance. 

There  is  no  prior  opinion  of  this  office  dealing  with 
this  specific  question;  but,  in  an  opinion  furnished  to 
Edward  W.  Garnholz  on  April  13#  1966,  a copy  of  which  is 
enclosed,  it  was  concluded  that  the  municipal  court  of  an 
incorporated  town  or  village  must  be  held  within  the  corpor- 
ate limits  of  the  town  or  village. 


It  is  apparent  from  Mr.  Gershenson* s letter  that  he  has 
substantial  doubt  concerning  the  validity  of  action  taken  at 
meetings  held  outside  of  the  city  in  the  case  with  which  he 
is  concerned.  Undoubtedly,  a board  of  aldermen  or  similar 
body,  as  a general  proposition,  should  hold  its  meetings 
within  the  limits  of  its  city;  and  we  are  unable  to  express 
with  any  assurance  an  opinion  whether,  or  in  what  circum- 
stances, action  could  be  legally  taken  at  meetings  held  else- 
where. 
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We  believe,  however,  that  action  taken  at  meetings  held 
outside  the  city  would  not  necessarily  be  held  invalid  in 
all  circumstances.  If  the  board  of  aldermen  in  a case  such 
as  that  described  by  Mr.  Oershenson  should  by  unanimous  action 
determine  that  there  was  no  available  meeting  place  within  the 
city  and  establish  a meeting  place  at  a convenient  location 
near  the  city  where  residents  of  the  city  and  others  having 
business  with  the  board  could  readily  attend  the  meetings,  it 
is  our  thought  that,  considering  the  necessity  and  practical 
effect  of  holding  meetings  at  the  place  so  selected,  a court 
probably  would  not  hold  that  action  taken  at  such  meetings 
was  void  merely  because  the  meetings  were  held  outside  of  the 
city. 


On  the  other  hand,  it  is  entirely  possible  that  any 
member  of  the  board  could  prevent  the  legal  holding  of 
meetings  outside  of  the  city  by  refusing  to  agree  thereto. 
Moreover,  the  legality  of  meetings  outside  of  the  city  at 
best  would  depend  upon  the  facts  of  the  particular  cases; 
and  it  seems  more  likely  that  such  action  would  be  upheld 
as  a temporary  expedient  than  as  a permanent  arrangement.  In 
this  connection,  it  may  be  noted  that  the  impossibility  of 
holding  meetings  within  a city  probably  would  be  debatable  in 
almost  any  case  and  it  is  questionable  whether  there  could  be 
any  necessity  for  that  condition  to  continue  indefinitely. 

We  regret  that  we  cannot  give  you  more  definite  and  help- 
ful advice,  but  it  must  be  recognised  that  to  hold  meetings 
outside  of  the  city  limits  does  involve  significant  risks  and 
that  no  opinion  expressed  by  this  office  would  have  any  effect 
upon  the  legal  consequences  of  such  action. 

Very  truly  yours. 


'THOMAS  F.  EAGLBTON 
Attorney  General 


CORONERS 
DEAD  BODIES 
PERSONAL  PROPERTY 
MORGUES 

As  it  relates  to  the  Coroner  of  Jackson  County, 
Sec*  58.260  spells  out  the  scope  of  the 
coroner's  authority  in  violence  or  casualty 
cases,  excepting  homicide  and  abortion  cases. 
Sec.  58.451  spells  out  the  somewhat  broader 
scope  of  authority  of  the  Coroner  of  Jackson 
County  in  homicide  and  abortion  cases. 

Sec.  58.240  does  not  apply  to  the  City  of 
Kansas  City. 

Temporary  custody  of  property  at  the  scene  or 
on  the  body  is  to  be  taken  by  the  sheriff  or 
police,  except  in  the  limited  case  in  which 
the  coroner  calls  an  inquest,  in  which  event 
the  coroner  takes  custody  only  of  the  property 
found  on  the  body. 
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Opinion  No.  271 
August  23,  1963 


Honorable  Jasper  M.  Brancato,  state  senator 
11th  District,  Jackson  County 
601  west  12th  Street 
Kansas  City,  Missouri 

Dear  senator  Brancato: 

This  is  in  answer  to  your  opinion  request  dated, 
June  19,  1963. 

Our  study  of  your  rather  lengthy  inquiry  produces 
the  following  specific  questions  which  we  have  paraphrased  as 
follows : 


(1)  What  is  the  jurisdiction  or 
authority  of  the  Jackson  County 
Coroner  relative  to  the  right 
to  take  charge  of  a dead  body? 

(2)  Whether  or  not  Sec.  58.240,  RSMo  1959 
is  applicable  to  Jackson  County  or 
the  City  of  Kansas  City? 

(3)  Who  is  responsible  for  property 
found  on  or  near  dead  bodies? 
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I 

What  is  the  jurisdiction  or  authority  of  the  Jackson 
County  Coroner  relative  to  the  right  to  take  charge  of  a dead 
body? 


Sec.  58.260,  RSMo  1959,  provides  as  follows: 

"Every  coroner,  so  soon  as  he  shall  be 
notified  of  the  dead  body  of  any  person, 
supposed  to  have  come  to  his  death  by 
violence  or  casualty,  being  found  within 
his  county,  shall  make  out  his  warrant, 
directed  to  the  sheriff  of  the  county 
where  the  dead  body  is  found,  requiring 
him  forthwith  to  summon  a jury  of  six 
good  and  lawful  citizens  of  the  county, 
to  appear  before  such  coroner,  at  the 
time  and  place,  in  his  warrant  expressed, 
and  to  inquire,  upon  a view  of  the  body 
of  the  person  there  lying  dead,  how  and 
by  whom  he  came  to  his  death."  (Emphasis 
added . ) 

This  statute  applies  to  all  coroners  in  the  state,  and,- 
prior  to  the  enactment  of  Sec.  58.451  in  1957,  was  the  only 
statute  applicable  to  Jackson  County  relative  to  the  coroner's 
power  and  authority. 

Sec.  58.260  does  not  impose  the  duty  upon  anyone  to 
notify  the  coroner  of  the  finding  of  a dead  body.  This  was 
held  in  the  case  of  State  v.  Stringer,  211  SW  2d  925,  930,  in 
the  following  language: 

"*  * * In  the  second  place,  the  argument 
erroneously  assumes  that  there  was  some 
legal  duty  on  the  general  public  and 
particularly  upon  the  accused  to  report  the 
child's  death  to  the  coroner.  An  examination 
of  the  statutes  does  not  reveal  any  such 
general  public  duty.  Mo.R.S.A.  ss  9767, 
13227-13268,  14839.  The  statute  requiring 
the  coroner  to  summon  a jury  ' so  soon  as  he 
shall  be  notified  of  the  dead  body  of  any 
person,  supposed  to  have  come  to  his  death 
by  violence  or  casualty,'  (Mo.  R.S.A.  s.  13231) 
does  not  necessarily  impose  any  such  specific 
duty  upon  an  accused  or.  for  that  matter. 
upon  the  general  public."  (Emphasis  added.) 
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In  analyzing  the  import  of  what  is  now  Sec.  58.260,  the 
Kansas  City  Court  of  Appeals  in  Patrick  v.  Employers  Mutual 
Liability  Insurance  Co.f  118  S.W.  2d  116,  122-123  made  the 
following  observations: 

"Under  the  provisions  of  these  sections 
it  seems  apparent  that  the  coroner  has 
no  authority  to  perform  an  autopsy  under 
the  circumstances  here  present,  or  have 
one  performed,  except  in  connection  with  an 
inquest  to  be  held  before  a coroner’s  jury." 
(Emphasis  added.)  at  p.  122  of  the  opinion. 

"In  no  place  in  the  chapter  is  the  coroner 
authorized  to  hold  an  autopsy  under  the 
circumstances  here  present  except  in  connect- 
ion with  an  inquest,  to  be  held  before  a 
jury,  of  persons  supposed  to  have  come  to 
their  deaths  by  violence  or  casualty,  the 
latter  term  including  accidents."  (Emphasis 
added.)  at  p.  122  of  the  opinion. 

"In  this  state  a coroner  acts  judicially  in 
respect  to  determining  whether  an  inquest 
shall  be  held."  at  p.  123  of  the  opinion. 

Thus,  although  under  Sec.  58.260  no  one  has  an  affirma- 
tive duty  to  report  the  finding  of  a dead  body  to  the  coroner, 
yet  if  the  coroner  in  some  fashion  learns  of  a death  caused 
by  violence  or  casualty,  he  has  reasonable  discretion  (which 
discretion  should  be  expeditiously  exercised)  to  order  an 
inquest. 

We  note  that  nothing  in  Sec.  58.260  authorizes  the 
coroner  to  take  charge  of  the  body. 

Sec.  58.260,  as  we  stated  earlier,  is  the  general 
statute  applying  to  all  coroners  in  the  state. 

We  now  turn  to  Sec.  58.451,  RSMo  1959  which  in  certain 
types  of  violent  deaths  gives  the  coroner  of  Jackson  County 
(and  St.  Louis  County  and  St.  Louis  City  as  well)  certain 
additional  prerogatives  which  he  did  not  possess  under  the  pre 
existing  general  statute. 

Sec.  58.451  reads  as  follows: 

"1.  When  any  person  in  any  city  of 
seven  hundred  thousand  or  more  inhabi- 
tants, or  in  any  county  of  the  first  class, 
dies  and  there  is  reasonable  ground  to 
believe  that  such  person  died  bv  criminal 
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violence  or  following  abortion,  it 
shall  be  the  duty  of  any  person  having 
knowledge  of  the  death  immediately  to 
notify  the  coroner  of  the  known  facts 
concerning  the  time,  place,  manner,  circum- 
stances and  cause  of  the  death.  Immediately 
upon  receipt  of  the  notification,  the 
coroner  shall  go  to  the  dead  body  and  take 
charge  of  same.  Upon  taking  charge  of  the 
dead  body  and  before  moving  the  same  the 
coroner  shall  notify  the  police  department, 
of  any  city  in  which  the  dead  body  is  found, 
or  if  the  dead  body  is  found  in  the  unin- 
corporated area  of  a county  governed  by  the 
provisions  of  sections  58.451  to  58.457, 
the  coroner  shall  notify  the  county  sheriff 
and  county  highway  patrol  and  cause  the  body 
to  remain  unmoved  until  the  police  depart- 
ment r or  county  highway  patrol  has 

inspected  the  body  and  the  surrounding 
circumstances  and  carefully  notes  the  appear- 
ance, the  condition  and  position  of  the 
body  and  records  every  fact  and  circumstance 
tending  to  show  the  cause  and  manner  of 
death  with  the  names  and  addresses  of  all 
known  witnesses,  an d shall  subscribe  the 
same  and  make  such  record  a part  of  his 
report. 

“2.  If  on  view  of  the  dead  body  and  after 
personal  inquiry  into  the  cause  and  manner 
of  death,  the  coroner  and  police  officials 
have  reasonable  ground  to  believe  that  the 
death  was  caused  by  criminal  agency  and 
that  a further  examination  is  necessary  in 
the  public  interest,  the  coroner  on  his  own 
authority  may  make  or  cause  to  be  made  an 
autopsy  on  the  body.  The  coroner  may  on 
his  own  authority  employ  the  services  of 
a pathologist,  chemist,  or  other  expert 
to  aid  in  the  examination  of  the  body  or 
of  substances  supposed  to  have  caused  or 
contributed  to  death,  and  if  the  pathologist, 
chemist,  or  other  expert  is  not  already 
employed  by  the  city  or  county  for  the 
discharge  of  such  services  he  shall,  upon 
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written  authorization  of  the  coroner, 
be  allowed  reasonable  compensation, 
payable  by  the  city  or  county,  in  the 
manner  provided  in  section  58.530.  The 
coroner  shall,  at  the  time  of  the  autopsy, 
record  or  cause  to  be  recorded  each  fact 
and  circumstance  tending  to  show  the 
condition  of  the  body  and  the  cause  and 
manner  of  death. 

" 3 . If  on  view  of  the  dead  body  and  after 
personal  inquiry  into  the  cause  and  manner 
of  death  the  coroner  considers  a further 
inquiry  and  examination  necessary  in  the 
public  interest,  he  shall  make  out  his 
warrant  directed  to  the  sheriff  of  the  city 
or  county  requiring  him  forthwith  to 
summon  six  good  and  lawful  citizens  of  the 
county  to  appear  before  the  coroner,  at 
the  time  and  place  expressed  in  the 
warrant,  and  to  inquire  how  and  by  whom 
the  deceased  came  to  his  death." 

— (Emphasis  added.) 

The  term  "criminal  violence"  as  used  in  this  section 
we  equate  to  the  word  "homicide."  Thus,  in  homicide  or 
abortion  cases,  duties  evolve  which  are  different  from  the 
responsibilities  which  existed  under  the  aforementioned 
general  statute. 

First,  in  homicide  and  abortion  cases,  there  is  a 
duty  imposed  on  the  public  and  law  enforcement  officials  to 
notify  the  coroner.  See  subsection  1 of  Sec.  58.451. 

Second,  in  homicide  and  abortion  cases,  the  coroner 
'takes  charge  of  the  dead  body  although  he  cannot  remove  the 
body  from  the  scene  until  the  police  have  completed  their 
on-the-scene  investigation.  See  subsection  1 of  Sec.  58.451. 

Third,  in  homicide  and  abortion  cases,  the  coroner 
can  perform  an  autopsy  even  without  calling  an  inquest.  See 
subsection  2 of  Sec.  58.451.  (Contrast  this  with  the  Patrick 
Case  previously  quoted  wherein  under  the  general  statute. 

Sec.  58.260,  the  Kansas  Court  of  Appeals  ruled  that  a coroner 
could  not  perform  an  autopsy  without  calling  an  inquest.) 

To  summarize  thus  far,  we  have  the  following  inter- 
relationship of  old  section  58.260  and  new  section  58.451, 
both  of  which  sections  apply  in  their  limited  spheres  to  the 
Coroner  of  Jackson  County. 
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Sec,  58.260  gives  limited  authority  to  the  Jackson 
County  Coroner  in  violent  deaths  of  the  non-homicide  or 
non-abortion  types  (e.g.,  industrial  deaths,  automobile 
deaths,  etc.).  Sec.  58.451  specifically  grants  the  some- 
what broader  authority  as  discussed  previously  to  the 
Jackson  County  Coroner  in  homicide  and  abortion  deaths. 

It  almost  goes  without  saying  that  under  either 
section,  if  there  is  the  slightest  possibility  that  the 
victim  is  still  alive,  there  should  not  be  a moment  lost 
in  getting  the  victim  in  the  hands  of  competent  medical 
authorities  at  a hospital,  doctor's  office,  etc.  Common 
sense  and  garden-variety  decency  dictate  that  the  saving 
of  a human  life  should  not  be  jeopardized  by  a ghoulish, 
jurisdictional  dispute  over  who  takes  charge  of  a body 
which  as  yet  may  not  have  become  a corpse. 

II 

Whether  or  not  Sec.  58.240,  RSMo  1959,  is  applicable 
to  Jackson  County  or  the  City  of  Kansas  City? 

Sec.  58.240,  RSMo  1959  reads  as  follows: 

"Any  city  in  this  state  now  or  here- 
after having  five  hundred  thousand  inhabi- 
tants or  more  is  authorized  and  empowered 
to  provide  by  ordinance  that  the  morgue 
or  mortuary  as  established  by  such  city 
shall  be  under  the  control  and  management 
of  the  coroner  of  such  city.” 

The  1960  census  of  Kansas  City  was  475,539.  There- 
fore, this  section  obviously  does  not  apply  to  Kansas  City. 

Ill 

Who  is  responsible  for  property  found  on  or  near 
dead  bodies? 

This  inquiry  relates  to  the  respective  duties  of 
coroners,  sheriffs  and  police  concerning  property  found 
on  or  near  dead  bodies. 

In  Adey  v.  Adey,  58  Mo.  App.  408,  409-410,  the 
St.  Louis  Court  of  Appeals  stated  the  rule  with  respect  to 
descent  of  personal  property  in  the  following  language: 
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"It  is  the  established  law  of  this 
state  that  on  the  death  of  the  owner, 
personal  property  descends  to  his  or 
her  personal  representative  * * *" 

See  also  Eisiminger  v.  Stanton,  107  S.W.  46. 

This  is  likewise  the  rule  of  the  recent  probate  code, 
as  expressed  in  Sec.  473.260  and  Sec.  473.263,  RSMo  1959. 
Therefore,  while  it  is  the  established  law  of  this  state 
that  personal  property  go  directly  and  immediately  to  the 
personal  representatives  of  the  deceased  (executors, 
administrators,  or  widows,  etc.),  there  still  remains  the 
problem  of  temporary  custody  of  personal  property  found  at 
the  scene  or  on  or  near  a dead  body. 

At  common  law  and  traditionally  under  the  law  of  this 
state,  the  sheriff  and  the  local  police  are  the  conservators 
of  the  peace.  As  such,  they  have  the  duty  not  only  to 
arrest  those  who  have  violated  the  law,  but  also  to  protect 
the  lives  and  property  of  the  citizens.  This  is  not  only 
traditional,  it  is  likewise  confirmed  in  our  statutes.  See 
Sec.  57.110,  RSMo  1959,  relating  to  sheriffs,  and  Sec* 

84.420,  RSMo  1959,  relating  to  Kansas  City  police. 

It  is  therefore  our  opinion  that  the  sheriff  or 
police,  as  the  case  may  be,  would  have  the  duty  to  protect 
the  property  of  a deceased  person  during  the  interim  period 
between  the  discovery  of  the  deceased  and  the  take  over  of 
personal  property  by  the  deceased's  personal  representatives. 

There  is,  however,  one  definite  exception  to  this 
rule.  This  is  the  situation  presented  by  Sec.  58.490, 

RSMo  1959.  This  section  provides  as  follows: 

"The  coroner,  within  thirty  days 
after  an  inquest,  upon  a dead  body, 
shall  deliver  to  the  county  or  city 
treasurer  any  money  or  other  property 
that  may  be  found  upon  the  body,  unless 
claimed  in  the  meantime  by  the  legal 
representatives  of  the  deceased.  If 
he  fails  to  do  so,  the  treasurer  may 
proceed  against  him  for  its  recovery 
by  a civil  action  in  the  name  of  the 
state  for  the  use  of  the  county  or 
city."  (Emphasis  added.) 
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The  primary  purpose  of  this  section  manifestly  is 
to  direct  the  coroner  with  respect  to  the  disposition  of 
money  or  property  which  he  finds  upon  a dead  body,  but  only 
in  those  cases  where  the  coroner  holds  an  inquest. 

While  this  statute  does  not  in  express  terms  place 
any  duty  upon  the  coroner  to  take  charge  of  property  found 
on  a dead  body,  we  think  it  is  fairly  implied  that  the 
coroner  has  the  duty  to  take  charge  of  property  found 
on  a dead  body,  if  and  only  if.  the  coroner  calls  an 
inquest.  In  the  event  the  coroner  does  not  call  an 
inquest,  then  manifestly  this  statute  confers  no  duty  or 
obligation  upon  the  coroner  respecting  temporary  custody 
of  such  property. 

Practical  application  of  this  statute  would  appear 
to  operate  somewhat  in  the  following  manner. 

When  the  coroner  receives  notice  or  information 
concerning  a dead  body  within  the  orbit  of  his  authority,  as 
spelled  out  in  Secs.  58.260  or  58.451,  it  is  contemplated 
that  the  coroner  will  make  an  expeditious  decision  as  to 
whether  or  not  he  will  hold  an  inquest. 

If  the  coroner  decides  to  hold  an  inquest,  then 
Sec.  58.490  applies  and  property  found  upon  the  dead  body 
may  be  retained  in  the  temporary  custody  of  the  coroner  for 
later  delivery  to  the  personal  representatives  of  the 
deceased. 

If  the  coroner  decides  not  to  have  an  inquest,  then 
the  sheriff  or  police,  as  conservators  of  the  peace,  would 
be  charged  with  the  duty  of  retaining  temporary  custody  of 
all  the  property  upon  the  dead  body  as  well  as  the 
property  apparently  belonging  to  the  deceased  near  or 
around  the  dead  body.  Of  course,  this  does  not  mean  that 
the  property  necessarily  need  to  be  removed  from  the  place 
where  same  is  located,  provided  adequate  safeguards  are 
taken  to  preserve  the  property  pending  its  being  claimed 
by  the  deceased's  personal  representative. 
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CONCLUSION 

(1)  As  it  relates  to  the  Coroner  of  Jackson  County, 
Sec,  58.260  spells  out  the  scope  of  the  coroner's  authority 
in  violence  or  casualty  cases,  excepting  homicide  and 
abortion  cases.  Sec.  58.451  spells  out  the  somewhat 
broader  scope  of  authority  of  the  Coroner  of  Jackson  County 
in  homicide  and  abortion  cases. 

(2)  Sec.  58.240  does  not  apply  to  the  City  of 
Kansas  City. 

(3)  Temporary  custody  of  property  at  the  scene  or 
on  the  body  is  to  be  taken  by  the  sheriff  or  police,  except 
in  the  limited  case  in  which  the  coroner  calls  an  inquest, 
in  which  event  the  coroner  takes  custody  only  of  the 
property  found  on  the  body. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Clyde  Burch. 


Very  truly  yours, 

^7?  r.  - f 

THGMAS  F.  EAGLETON 
Attorney  General 


OPINION  NO.  272  ANSWERED  BY  LETTER 


September  5*  1963 


Honorable  Lewis  B.  Hoff 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 

Dear  Mr.  Hoffi 

This  refers  to  your  letter  of  June  19,  1963,  relating 
to  the  receipt  of  compensation  by  the  probate  Judge  and  ex 
officio  magistrate  of  your  county  for  service  performed  by 
him  as  a member  of  the  municipal  band  of  the  City  of  El  Dorado 
Springs,  Missouri. 


You  inquire  whether  his  receipt  of  compensation  for  such 
services  would  be  in  violation  of  the  provisions  of  Section 
482.030,  RSMo  1959,  which  prohibit  any  magistrate  from  re- 
ceiving "any  other  or  additional  compensation  for  any  other 
public  service."  A like  prohibition,  applicable  to  all  Judges 
and  magistrates,  is  contained  in  Article  V,  Section  24,  Con- 
stitution of  Missouri. 


You  state  that  the  municipal  band  in  El  Dorado  Springs 
la  supported  by  tax  money  pursuant  to  Sections  71.640  to 
71.670,  RSMo  1959j  under  which  certain  municipalities  may 
have  a special  tax  levy  to  create  a "band  fund." 

Under  Section  71.670,  no  money  may  be  disbursed  from 
the  fund  so  created  except  pursuant  to  a written  contract 
entered  into  by  the  municipality  with  the  authorised  offi- 
cials of  a band  for  the  employment  of  the  band  to  perform 
certain  services.  That  section  further  provides  that  the 
band  shall  administer  its  own  financial  and  business  affairs. 

In  view  of  these  statutory  provisions  concerning  the 
relationship  between  a municipality  and  its  municipal 
band  and  the  disbursement  of  money  from  a municipality's 
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"band  fund, n it  is  our  view  that  the  receipt  of  compensation 
by  a person  for  services  performed  by  him  as  a member  of 
a municipal  band  does  not  constitute  receipt  of  compensation 
for  public  service,  within  the  meaning  of  the  provisions  of 
Section  482.030,  RSMo  1959,  and  Article  V,  Section  24, 
Constitution  of  Missouri,  mentioned  above. 

Yours  very  truly, 

THOMAS  P.  EAGLETON 

Attorney  General 


By  

John  C.  Baumann 
Assistant  Attorney  General 


Where  a magistrate  whose  office  is  created  by- 
order  of  the  circuit  court  appoints  a deputy 
clerk  or  other  employee  and  fixes  the  salary 
within  statutory  limJte,  county  court  must  pay 
such  salary  and  may  not  reduce  it. 


Opinion  No.  275 


August  7 , 1963 


Honorable  James  0.  Lauderdale 
Prosecuting  Attorney 
Lafayette  County 
Courthouse 
Lexington,  Missouri 

Dear  Mr.  Lauderdale: 

This  is  in  response  to  your  recent  request  for  an 
opinion  of  this  office,  which  request  reads  as  follows: 

"Sec.  483.485  R.  S.  1959  provides  among 
other  things:  In  all  counties  each 
Magistrate  shall  by  order  duly  made  and 
entered  of  record  appoint  and  fix  the 
salary  of  a Clerk  of  his  Court  and  may 
appoint  such  deputies  and  employees  as 
may  be  necessary  for  the  proper  dis- 
patch of  the  business  of  his  Court  and 
fix  their  salaries  at  such  sum  as  in 
his  discretion  may  seem  proper.  That 
in  any  county  where  the  need  exists,  the 
County  Court  is  hereby  authorized,  at  the 
cost  of  the  county,  to  provide  such  addi- 
tional Clerks,  deputy  Clerks  or  other 
employees  as  may  be  required  and  to 
provide  funds  for  the  payment  of  salaries 
or  parts  of  salaries  of  Clerks,  deputy 
Clerks  and  other  employees,  in  addition 
to  the  amounts  payable  by  the  state  under 
this  section.  All  Buch  Clerks,  deputies 
and  employees  shall  serve  at  the  pleasure 
of  the  Magistrate. 

Sec.  483.490  R.  S.  1959#  provides  among 
other  things:  The  salaries  of  Clerks, 
deputy  Clerks  and  employees  of  additional 
Magistrates  whose  offices  are  created  by 
order  of  the  Circuit  Court  as  provided  in 


MAGISTRATES; 
DEPUTIES: 
COMPENSATION: 
COUNTIES: 
COUNTY  COURTS: 
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section  482.010  R.  S.  Mo.  shall  be  paid  by  the 
county  as  salaries  of  such  Magistrates  are  re- 
quired to  be  paid.  The  salaries  of  such  Clerks, 
deputy  Clerks,  and  employees  shall  be  fixed 
by  the  Magistrate,  or  Magistrate  Court  If  the 
Magistrates  are  organized  Into  a Court  with 
divisions. 

The  Magistrate  Court  of  Lafayette  County, 

Missouri,  is  an  additional  Magistrate  Court 
created  In  1947  by  an  order  of  the  Circuit 
Court.  This  Court  has  one  full  time  Clerk 
and  one  additional  employee  doing  stenographic 
work,  filing  etc.  both  of  whom  have  been 
appointed,  and  their  salaries  fixed  by  an 
order  of  the  Magistrate  duly  entered  and  a 
copy  of  each  filed  with  the  Clerk  of  the 
County  Court.  The  County  Court  has  been 
reluctant  to  pay  the  salary  of  the  additional 
employee  for  a full  twelve  months  of  the 
year  but  only  part  time.  The  Magistrate  has 
shown  a need  for  full  time  employment  of  the 
additional  employee. 

The  Magistrate  having  complied  with  the 
statutes  In  making  the  appointment,  fixing 
the  salary  and  filing  a copy  with  the  Clerk 
of  the  County  Court,  is  It  mandatory  that 
the  County  Court  authorize  the  payment  of 
this  salary  while  the  additional  employee 
is  working  at  the  pleasure  of  the  Magistrate, 
or,  does  the  County  Court  have  a discretionary 
power  whereby  they  can  refuse  to  acknowledge 
the  appointment  of  the  Magistrate  and  to 
refuse  to  pay  the  salary  as  fixed  by  order 
of  the  Magistrate. 

The  regular  full  time  Clerk  of  this  Court 
now  receives  $290.00  per  month  salary  and 
the  additional  employee  receives  $175.00 
per  month  salary." 

As  it  applies  to  Lafayette  County  which  has  a population 
as  shown  by  the  i960  census  of  25,274,  Section  483.490,  Cum. 
Supp.  1961,  reads  as  follows: 

"1.  Salaries  of  clerics,  deputy  clerks 
and  employees  provided  for  in  section 
483.485  shall  be  paid  by  the  state 
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within  the  limits  herein  provided  upon 
requisition  filed  by  the  judges  of  the 
magistrate  courts;  except  that  the  sal- 
aries of  clerks,  deputy  clerics  and  em- 
ployees of  additional  magistrates  whose 
offices  are  created  by  order  of  the  cir- 
cuit court  as  provided  in  section  482.- 
010,  RSHo,  shall  be  paid  by  the  county 
as  the  salaries  of  such  magistrates  are 
required  to  be  paid.  The  total  amount 
that  may  be  paid  by  the  state  in  any 
one  year  for  such  clerks,  deputy  clerks 
and  employees  of  the  magistrate  courts 
in  the  different  counties  shall  not 
exceed  the  following  sums: 


"(6)  In  all  counties  now  or  hereafter 
having  a population  of  more  than  fifteen 
thousand  inhabitants  but  not  more  than 
thirty  thousand  inhabitants,  with  an 
assessed  valuation  of  more  than  twenty- 
four  million  dollars,  the  3um  of  four 
thousand  four  hundred  dollars,  provided, 
that  in  all  such  counties  in  which  the 
probate  court  is  required  by  law  to  be 
held  in  more  than  one  place  such  salaries 
shall  not  exceed  the  sum  of  six  thousand 
nine  hundred  dollars: 


"2.  The  salaries  of  such  clerks,  deputy 
clerks  and  employees  shall  be  fixed  by 
the  magistrate,  or  magistrate  court  if 
the  magistrates  are  organized  into  a 
court  with  divisions.  When  the  judge 
of  the  probate  court  is  also  Judge  of 
the  magistrate  court,  such  judge,  in  his 
discretion,  may  designate  one  or  more  of 
such  clerks,  deputy  clerks,  or  employees 
as  clerks,  deputies  or  employees  in  the 
probate  court." 

In  view  of  the  very  clear  provisions  of  subparagraph  2, 
supra,  to  the  effect  that  the  salaries  of  "clerks,  deputy 
clerks  and  employees  shall  be  fixed  by  the  magistrate,  or 
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magistrate  court  if  the  aaxi strata*  are  organised  into  a 
court  with  dlvialor.c  . . . , m believe  that  there  ia  no 
roots  for  the  exercise  of  discretion  on  the  part  of  the 
county  court  as  to  whether  the  deputy  Involved  here  is  to 
he  paid  or  as  to  how  much  the  deputy  is  to  be  paid,  as 
lone  a«  the  salary  Is  within  statutory  Halts. 

'This  view  is  fortified  ay  the  first  sent once  of  Section 
48  3*  48%  *491»  1959,  which  reads  as  follows  t 


* In  all  counties  each  magistrate 
shall  by  an  order  duly  mad*  anti 
entered  of  record  appoint  and  fix 
the  salary  of  a clerk  of  his  court 
and  say  appoint  such  deputies  and 
employees  as  say  be  necessary  for 
the  proper  dispatch  of  the  business 
of  hi  a court  and  fix  their  salaries 
at  such  sum  as  In  his  discretion 
say  sees  proper •" 


thus,  we  are  of  the  opinion  that  the  compensation  of  a 
deputy  clerk  or  other  employee  appointed  by  a magistrate 
is  act  by  the  magistrate  and  no t by  the  county  court 
(regardless  of  whether  the  appointing  magistrate  la  one 
whose  office  la  created  ay  order  of  the  circuit  court  or 
ay  the  provisions  of  subsection  2,  Section  432*010,  P.S.Ho. 
1959). 

It  la  true  that  under  other  provisions  of  Section 
48  i. 4 85,  R,s*Mo.  1959,  the  county  court,  where  it  finds 
such  a need  exists,  'is  authorised,  at  the  coat  of  the 
county,  to  provide  such  additional  cler&s,  deputy  clerks 
or  other  employees  as  may  be  required  and  to  provide 
funda  for  the  payment  of  salaries  or  part*  of  salaries 
of  clerks,  deputy  clerks  snti  other  employees,  in  addition 
to  the  amounts  payable  by  the  state  • . • • 1 As  to  such 
clerks  and  employees,  the  county  court  may  choose  to 
provide  them  to  the  magistrate  or  not  to  provide  them* 
Likewise,  the  compensation  of  such  clerks  and  <>teploye*s 
is  a matter  within  the  control  of  the  county  court* 

However,  a distinction  must  be  drawn  between  clones 
and  employees  provided  by  the  county  court  and  those 
appointed  by  a magistrate*  As  pointed  out  above,  the 
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•alary  of  the  lot tar  elaao  la  Mt  by  tha  magistrate.  Yha 
aalarlaa  of  clerks,  deputies,  and  saployeea  of  a "statutory* 
■ailalrtta  ono  dWM  off  lea  la  eroatad  by  automation 

2,  Section  402.010  R.ft.Mo.  1959)  aro  darlvad  tram  atata 
fund a.  Salaries  for  elsitea,  deputle a,  and  mplnyaoa  appointed 
by  an  ‘'additional*  nagl strata  (i.e.,  ana  whose  offlaa  la 
eroatad  by  ordor  of  tha  circuit  court)  arc  paid  frea  county 
funds.  Subooetlon  1.  Sootlon  -*<3 3.490.  supra. 

cc&j/gnj; 

It  la.  therefore,  tha  opinion  of  this  office  that  whore 
a magistrate,  whoso  offlaa  la  eroatad  by  ordor  of  tho  cir- 
cuit court,  appoints  a daputy  dark,  (or  othar  aaployaa) 
and  fixes  his  salary  within  statutory  Units,  It  boeonas 
a nlnlatarlal  function  of  tho  county  court  to  pay  ouch 
salary.  Tha  county  court  nay  exercise  no  discretion  as 
to  whether  such  salary  shall  ba  paid  nor  any  tha  oeunty 
court  reduce  tha  mount  of  tha  salary. 

Tha  foregoing  opinion,  which  X hereby  approve,  was 
prepared  by  ny  assistant,  Albert  J.  Stephan,  Jr. 

Vary  truly  yours. 


TMWur  rv  Ewzatwr 

Attorney  General 


SHERIFFS : 

VACANCIES: 

ELECTIONS: 

QUO  WARRANTO: 

REMOVAL  FROM  OFFICE: 


Sheriff  removed  from  office  by  quo  warranto 
proceedings  not  eligible  to  be  candidate 
for  election  to  fill  vacancy  caused  by  such 
ouster. 


June  25 i 1963 

OPINION  NO.  276 


Honorable  Fred  Stutler 
Representative,  Sullivan  County 
Capitol  Binding,  Room  413 
Jefferson  City,  Missouri 

Dear  Representative  Stutler: 


This  is  in  answer  to  your  recent  request  for  an  opinion 
reading  as  follows: 


"Mr.  Everett  Vannorsdel  was  ousted  from 
the  office  of  sheriff  of  Sullivan  County 
by  the  Circuit  Court  of  such  County  on 
June  13,  1963.  The  County  Court  of  such 
County  has  in  compliance  with  the  decisions 
of  Section  57.080,  RSMo  1959#  ordered  a 
special  election  to  fill  the  vacancy  caused 
by  such  ouster.  Is  Mr.  Everett  Vannorsdel 
eligible  to  become  a candidate  for  the 
office  of  sheriff  at  such  special  election?" 


The  Judgment  and  decree  of  the  Circuit  Court  of  Sullivan 
County  in  the  case  of  State  of  Missouri  at  the  information  of 
M.  E.  Montgomery  v.  Everett  Vannorsdel  provides  in  part  as 
follows: 


"WHEREUPON  it  is  considered  and  adjudged 
by  the  court  that  the  said  Respondent, 
Everett  Vannorsdel  do  not  in  any  uanr.er 
Intermeddle  with  or  concern  himself  in 
or  about  the  rights,  liberties,  privileges, 
and  franchises  of  the  office  of  Sheriff 
of  Sullivan  County,  Missouri,  aforesaid, 
but  that  he  be  absolutely  prohibited  and 
excluded  from  exercising  or  using  the  same 
or  any  of  them  for  the  future,  * * 


Honorable  Fred  Stutler 


Such  judgment  specifically  ousted  Mr.  Vannorsdel  from 
the  office  of  Sheriff  of  Sullivan  County,  Missouri,  and 
specifically  provided  that  he  is  prohibited  and  excluded 
from  exercising  or  using  the  privileges  and  franchises  of 
the  office  of  Sheriff  in  Sullivan  County. 

In  the  case  of  State  on  Inf.  McKittrick  v.  Wymore, 

132  SW2d  979*  the  Supreme  Court  stated  that  the  character 
of  judgment  in  quo  warranto  cases  is  largely  within  the 
discretion  of  the  court  entering  such  judgment.  In  such 
case  an  Information  in  quo  warranto  was  filed  against  the 
Prosecuting  Attorney  of  Cole  County  by  the  Attorney  Oeneral 
of  Missouri.  The  Supreme  Court  in  its  Judgment  ousted  the 
Prosecuting  Attorney  from  the  office  of  Prosecuting  Attorney 
of  Cole  County  until  the  end  of  his  first  term  of  office. 

The  Court  said,  l.c.  9881 

"•  * * He  is  ousted  from  the  office  of 
prosecuting  attorney  as  of  Aug.  24,  1937, 
and  until  the  end  of  his  first  term.  * * ** 

In  the  case  of  State  on  Inf.  of  McKlttriclc  v.  Oraves, 

144  SW2d  91,  the  Supreme  Court  entered  a Judgment  ousting 
the  Prosecuting  Attorney  of  Jackson  County  from  the  office 
of  Prosecuting  Attorney  of  Jaokson  County  until  the  end 
of  his  term  of  office.  The  Court  said,  l.c.  98: 

"*  * * He  should  therefore  be  ousted  from 
the  office  of  prosecuting  attorney  of 
Jackson  county  as  of  May  10,  1939,  and 
until  the  end  of  his  present  term  of 
office.  * * •" 

It  is  clear  from  the  Judgments  entered  in  the  Wymore 
and  Oraves  cases  that  a Judgment  in  quo  warranto  ousting 
an  Incumbent  from  the  office  can  also  provide  that  his  ouster 
is  effective  during  the  remainder  of  his  term  of  office. 

There  is  no  doubt  that  the  judgment  of  the  Circuit  Court 
of  Sullivan  County  ousting  Mr.  Vannorsdel  does  provide  that 
he  is  prohibited  and  excluded  from  exercising  the  franchise 
from  the  office  of  Sheriff  of  Sullivan  County  in  the  future. 
Therefore,  under  the  provisions  of  such  Judgment,  Mr.  Van- 
norsdel being  prohibited  from  serving  as  sheriff  of  Sullivan 
County  is  Ineligible  to  become  a candidate  for  such  office, 
at  such  special  election. 

Yours  very  truly. 


•WfifC 


Attorney  Oeneral 


CBB  Jh 


Opinion  No.  277  Answered  by  Letter 
(Stephan) 


August  7,  1963 


Honorable  Don  F.  Whitcraft 
Prosecuting  Attorney 
Cass  County 

Harri8onville,  Missouri 
Dear  Mr.  Whitcraft: 

TCiis  is  in  response  to  your  recent  request  for  an  opinion 
of  this  office  as  to  whether  peace  officers  in  various  towns 
within  your  county  may  receive  mileage  fees  from  the  county 
when  they  are  assisting  your  sheriff  in  the  performance  of  his 
duties. 

In  a recent  opinion  request  answered  by  letter  of  advice, 
we  held  that  Section  57.250,  K.S.Mo.  1959,  provided  the  exclu- 
sive method  of  effecting  reimbursement  of  those  who  assist  a 
sheriff  in  a county  of  the  third  or  fourth  class  in  the  perform- 
ance of  his  duties.  That  is  to  say,  the  men  referred  to  in 
your  letter  may  be  appointed  deputy  sheriffs  by  the  procedure 
outlined  in  Section  57.250.  (See  letter  of  advice  to  Robert 
P.  C.  Wilson,  III,  dated  December  21,  1962,  which  is  attached 
herewith. ) Such  an  appointment  would  then  qualify  the  men  for 
compensation  as  deputies  as  well  as  the  mileage  fees  provided 
for  in  Section  57.430,  Cum.  Supp.  1961. 

For  the  sake  of  completeness,  one  additional  aspect  of 
the  problem  should  be  considered:  that  of  Incompatibility 
between  the  offices  presently  held  and  the  status  of  deputy 
sheriff.  Our  research  fails  to  reveal  any  statutory  prohibition 
against  such  a dual  status;  and,  although  we  do  not  have  access 
to  the  city  ordinances  which  create  the  positions  now  held,  it 
seems  unlikely  that  any  incompatibility  will  arise  in  fact  or 
practice.  However,  this  is  an  area  which  you  may  consider  in 
formulating  your  advice  to  the  county  court. 


Honorable  Don  P.  Whitcraft 
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August  7,  1963 


To  assist  you  In  this  regard  we  are  forwarding  herewith 
copies  of  two  opinions  issued  by  this  office  on  the  subject 
of  compatibility  of  offices. 

We  trust  that  the  foregoing  adequately  disposes  of  your 
question. 


Very  truly  yours. 


Attorney  General 


Encs.  Opinion,  January  16,  19^1,  to 
Mr.  Fred  Keller,  Sheriff 

Opinion,  November  17,  1950,  to 
Honorable  Q.  Logan  Marr 

Letter,  December  21,  1962,  to 
Robert  P.  C.  Wilson,  III 


August  26.  19o3 


filed 
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OPINION  NO.  279 

ANSWERED  BY  LETTER  (Chitwood) 


Honorable  Edwin  W.  Mills 
Prosecuting  Attorney 
St.  Clair  County 
P.  0.  Box  151 
Osceola.  Missouri 

Dear  Mr.  Mills: 

This  office  is  in  receipt  of  your  request  for  our  legal 
opinion  as  to  whether  one  who  is  a qualified  surveyor,  residing 
in  a Missouri  county,  can  be  a candidate  and  legally  elected 
county  surveyor  in  a Missouri  county  other  than  the  one  of 
his  residence. 

In  an  opinion  of  this  office  written  for  Honorable  Albert 
D.  Nipper.  Prosecuting  Attorney  of  Washington  County.  Missouri, 
on  May  25.  1949.  it  was  concluded  that  a vacancy  caused  by 
the  failure  of  the  person  elected  to  the  office  of  county  sur- 
veyor to  qualify,  should  be  filled  by  appointment  of  the  Qover- 
nor.  and  the  appointee  need  not  be  a resident  of  the  county 
for  which  he  is  appointed,  the  only  residence  requirement  being 
residence  in  this  State  for  one  year  next  preceeding  the  appoint- 
ment. This  matter  was  fully  discussed  on  page  two  of  the  opinion, 
and  refers  to  Section  13190.  RSMo  1939*  on  the  requirements  of 
the  office  of  county  surveyor  (now  Section  60.010,  RSMo  1959). 

In  view  of  the  fact  that  residence  in  the  county  is  not 
one  of  the  statutory  requirements  for  appointment  or  election 
to  the  office  of  county  surveyor  where  the  vacancy  exists,  it 
is  believed  that  the  above  mentioned  opinion  answers  your  in- 
quiry in  the  affirmative  and  a copy  of  same  is  enclosed  for 
your  consideration. 


Yours  very  truly. 


TTioMTvo  wmrnm 

Attorney  General 


PNC: Jh 
Enc. 


Opinion  No.  280  Answered  by  Letter 
( Denman ) 


Honorable  Ronald  Belt 
Republican  Floor  Leader 
517  Kohn  Street 
Macon,  Missouri 

Dear  Mr.  Belt: 

We  have  your  letter  of  June  27#  1963#  wherein  you  refer 
to  us  an  Inquiry  from  a third  class  city  relating  to  House  Bill 
Mo.  250. 

This  bill  amends  Section  77.040,  RSMo  1939#  which  provides 
for  a general  election  of  the  elective  officers  of  cities  of 
the  third  class  not  under  an  alternative  form  of  government. 
Section  77*040  was  changed  by  adding  the  clause: 

"*  • * except  that  the  city  council  may 
by  ordinance  provide  for  the  nomination 
of  officers  by  primary  election  under 
the  provisions  of  sections  78. 470  to  78.510, 

RSMo;  • • •." 

Your  question  Is  whether  the  city  council  of  a third  class  city 
could  validly  enact  the  necessary  ordinances  prior  to  the  effec- 
tive date  of  the  bill. 

Section  29#  Article  III,  Constitution  of  Missouri,  1945# 
provides  that  no  law  passed  by  the  general  assembly  shall  take 
effect  until  ninety  days  after  the  adjournment  of  the  session 
at  which  It  was  enacted  unless  It  Is  an  appropriation  act  or  In 
case  of  an  emergency.  House  Bill  No.  250  Is  not  an  appropria- 
tion bill  nor  does  It  carry  an  emergency  clause.  Therefore# 

Its  effective  date  Is  October  13,  1963— ninety  days  after  the 
adjournment  of  the  Legislature  on  July  15#  19o3»  Until  such 
date  there  Is  no  existing  statute  authorizing  the  passage  of 
ordinances  providing  for  primary  elections  of  elected  officers 
of  cities  of  the  third  class  not  under  an  alternative  form  of 
government. 


Honorable  Ronald  Belt 


Enclosed  herewith  are  two  opinions  of  this  office,  one 
issued  on  February  1,  1936,  to  the  Honorable  F.  D.  Wilkins, 

City  Attorney,  305&  Wilkins  Building,  Louisiana,  Missouri; 
the  other  Issued  on  May  13,  19*2,  to  the  Honorable  John  0. 

Bond,  City  Attorney,  510  Central  Trust  Building,  Jefferson 
City,  Missouri.  The  gist  of  these  opinions  is  that  in  the 
absence  of  enabling  legislation  by  the  State  of  Missouri,  cities 
of  the  third  class  cannot  by  ordinance  provide  for  municipal 
primary  elections  of  city  officers. 

It  is,  therefore,  our  opinion  that  the  city  council  of  any 
third  class  city  coming  under  the  provisions  of  Chapter  77 
should  not  attempt  to  enact  ordinances  for  the  nomination  of 
officers  by  primary  election  as  provided  by  House  Bill  Ho.  250 
until  after  October  13#  1963. 


Very  truly  yours. 


Enclosures 


Attorney  Qeneral 


LICENSES:  Baker  Employment  Agency,  Danville,  Illinois, 

EMPLOYMENT  AGENCIES:  is  not  required  to  secure  a license  as  such 

from  the  State  Division  of  Industrial 
Inspection. 


Opinion  No . 281 


October  2,  1963 


Mr.  Don  L.  Cummings,  Director 
Division  of  Industrial  Inspection 
Department  of  Labor  and  Industrial  Relations 
Jefferson  City,  Missouri 

Dear  Mr.  Cummings* 

In  your  letter  of  June  28,  1963*  you  request  an  opinion 
from  this  office  as  follows* 

"Enclosed  herewith  you  will  please  find  a 
copy  of  correspondence  that  I have  had 
with  the  Baker  Employment  Agency  who  main- 
tains an  office  in  Danville,  Illinois. 

"As  you  will  note  I have  indicated  that  I 
am  of  the  opinion  that  Mr.  Baker  Bhould 
obtain  a license  in  the  State  of  Missouri 
if  he  wishes  to  advertise  as  an  employment 
agency  in  the  newspapers  of  our  state. 

”Mr.  Baker  has,  however,  raised  some  perti- 
nent questions  concerning  this  matter,  and 
as  a result,  I would  like  to  respectfully 
request  that  you  give  us  a ruling  as  to 
whether,  in  your  opinion,  the  Baker  Employ- 
ment Agency  should  be  licensed  as  a private 
employment  agency  in  the  State  of  Missouri." 

You  submitted  correspondence  with  T.  A.  Baker  of  the  Baker 
Employment  Agency,  Danville,  Illinois.  Prom  these  letters,  it 
appears  that  Mr.  T.  A.  Baker  is  the  owner  of  the  Baker  Employ- 
ment Agency.  According  to  the  information  gained  from  these 
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letters,  the  Baker  Employment  Agency  maintains  an  office  in 
Danville,  Illinois,  where  all  interviews  with  applicants  for 
employment  occur.  Mr.  Baker  or  the  Baker  &oployment  Agency 
does  not  have  any  office  In  Missouri.  He  does  advertise  in 
newspapers  in  Missouri  as  an  employment  agency  located  in 
Danville,  Illinois.  There  is  nothing  to  Indicate  that  Mr. 
Baker  transacts  any  business  in  Missouri  other  than  adver- 
tising in  the  papers. 

Section  289.010,  RSMo  1959,  provides  in  part: 

"No  person,  firm  or  corporation  in  this 
state  shall  open,  operate  or  maintain  an 
employment  office  or  agency  for  hire,  or 
where  a fee  is  charged  to  either  appli- 
cants for  employment  or  for  help,  without 
first  obtaining  a license  for  the  same 
from  the  director  of  the  division  of  in- 
dustrial inspection  of  the  state  depart- 
ment of  labor  and  Industrial  relations. 

* e * Every  license  shall  contain  a 
designation  of  the  city,  street  and  number 
of  the  building  in  which  the  licensed 
party  conducts  said  employment  agency. 

The  license,  together  with  a copy  of 
sections  289. 010  to  289.040,  shall  be 
posted  in  a conspicuous  place  in  each 
and  every  employment  agency.  ♦ • 

l Emphasis  supplied.] 

The  general  rule  to  be  applied  in  construing  license 
statutes  is  stated  in  53  C.J.S.,  Licenses,  paragraph  12,  page 
495,  as  follows: 

"Statutes  and  ordinances  imposing  licenses 
and  business  taxes  are  generally  to  be 
construed  liberally  In  favor  of  the  citi- 
zen and  strictly  against  the  government, 
whether  state  or  municipal,  especially 
where  they  provide  penalties  for  their 
violation.'* 

In  National  Exhibition  Company  v.  City  of  St.  Louis,  136 
SW2d  39 6,  the  St.  Louis  Court  of  Appeals,  in  discussing  how 
licensing  ordinances  should  be  construed,  stated,  1.  o.  401: 
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"The  general  rule  with  respect  to  the 
Imposition  of  license  fees  is  stated  In 
62  C.J.  852,  as  follows t 'Ordinances 
imposing  license  fees,  being  in  deroga- 
tion of  the  common  law,  are  to  be  strictly 
construed  in  favor  of  the  person  against 
whom  they  are  sought  to  be  applied. 

Section  289.010,  supra,  is  a licensing  statute  which  ire- 
quires  the  payment  of  a fee  and  provides  a penalty  for  its 
violation.  It  should  be  strictly  construed  against  the  state. 

Section  289.OIO,  supra,  provides  in  part  that  no  person, 
firm  or  corporation  in  this  state  shall  "open,  operate  or 
maintain  an  employment  office  or  agency  for  hire’'  where  a fee 
is  charged  for  such  service  without  first  obtaining  a license. 
The  words  "in  this  state"  limit  the  operation  of  this  statute 
to  the  employment  agency  business  which  has  an  office  or  place 
of  business  in  Missouri.  The  provision  of  the  statute  requir- 
ing the  license  to  state  the  location  of  the  employment  agency 
is  relevant  to  and  Indicates  the  same  conclusion.  The  words 
"maintains  an  office  or  agency"  require  the  location  of  an 
office  or  place  of  business  in  the  state.  The  clear  Intent  of 
Section  289.OIO  requires  an  employment  agency  to  have  an  office 
or  place  of  business  in  Missouri.  A person  or  corporation 
that  advertises  in  newspapers,  magazines  or  other  periodicals 
that  are  either  published  or  circulated  in  this  state  can  not 
be  considered  as  operating  or  maintaining  an  "office  or  agency" 
in  the  state  when  all  the  business  in  connection  therewith, 
other  than  the  advertising  and  correspondence,  is  transacted 
outside  of  the  state. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a person,  firm  or 
corporation  who  advertises  in  the  newspapers  of  this  state  as 
an  employment  agency,  but  does  not  maintain  or  operate  an  office 
in  this  state,  and  who  does  not  conduct  any  of  the  business  in 
connection  therewith  in  this  state,  other  than  by  correspondence, 
is  not  required  to  secure  a license  under  the  provisions  of 
Chapter  289,  RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Moody  Mansur. 


Very  truly  yours. 


NMtltjsr 


TOGHK5  T7  EMLRRW 

Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  Family  Security  Life 

Insurance  Company. 


OPINION  NO.  282 


July  17.  1963 


Honorable  Jack  L.  Clay  i j yV.wjfl 

Superintendent,  Si  vision  of  / Jwi, 

Insurance  w 

Jofferaon  Building 
Jefferson  City,  Missouri 

Sear  Hr.  Clays 

Receipt  is  acknowledged  of  your  letter  of  June  27,  1963, 
with  which  you  submitted  to  this  office  an  executed  copy  of 
Declaration  of  Intention  of  original  incorporators  of  the  pro- 
posed Family  Security  Life  Insurance  Company,  which  Declaration 
of  Intention  also  included  a copy  of  the  Articles  of  Incorpora- 
tion of  such  corporation  to  be  formed  under  the  provisions  of 
Chapter  376,  HSHo  1959.  Also  forwarded  with  your  formal 
request  for  an  opinion  concerning  the  document a heretofore 
referred  to  was  proof  of  publication  of  same  as  required  by 
Section  376.070,  RSHo  1959. 

An  examination  of  the  documents  referred  to  in  the  pre- 
ceding paragraph  has  been  made  as  required  by  Section  376.070, 
H9k>  1959»  and  it  is  the  opinion  of  this  office  that  the  same 
are  found  to  be  in  accordance  with  provisions  of  Chapter  376, 
RSHo  1959,  and  not  inconsistent  with  the  constitution  and  laws 
of  this  State  end  the  United  States. 


The  foregoing  opinion,  which  I hereby  approve,  was  pre 
pared  by  my  Assistant,  Julian  L.  O'Halley. 

Yours  very  truly. 


f fiU  JSWtf  tri 


Attorney  General 


JLOidf 


Collector  of  county  of  second  class 
may  receive  reimbursement  from  county 
court  for  reasonable  travel  expenses 
actually  and  necessarily  incurred  in 
carrying  but  the  official  duties  im- 
posed by  Sections  139. 080  and  150.110 
RSMo  1959. 


OPINION  NO.  283 


September  10,  1963 


Honorable  Brunson  Hollingsworth 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Mr.  Hollingsworth* 

This  is  in  response  to  your  request  for  an  opinion  dated 
June  27,  1$63,  as  follows* 

"Would  you  please  furnish  our  County  Col- 
lector, Earl  Toulouse,  with  an  Opinion  as 
to  whether  or  not  he  is  entitled  to  re- 
ceive mileage. 

"The  enclosed  constitutes  his  request  to 
me. 


COUNTY  COLLECTOR: 
TRAVEL  EXPENSES: 
MILEAGE : 


''Situation*  Traveling  expense  for  the 
Collector  of  Revenue  in  a second  class 
county  on  a yearly  budget 

"In  the  County  of  Jefferson,  the  Col- 
lector of  Revenue  is  faced  with  a 
problem  of  added  expense  for  travel 
to  conduct  his  office  properly.  This 
added  expense  of  the  Collector  is  paid 
personally,  which  benefits  both  County 
and  State. 

"Section  139.080*  The  Collector  1ms  a 
problem  of  division  of  property.  It  is 
impossible  for  the  Collector  to  arrive 
at  a reasonable  figure  without  first 
inspecting  the  property  in  question. 
This  Involves  a considerable  amount  of 
travel  throughout  the  County  three  to 
four  times  a month  and  even  more  in 
heavy  tax  collection. 


Honorable  Brunson  Hollingsworth 


"Section  150.11Q*  The  Collector  travels 
considerably  because  of  the  number  of 
businesses  throughout  the  County  which 
continue  to  go  in  and  out  of  business." 

The  general  rule  relating  to  the  propriety  of  a public 
officer  receiving  compensation  was  stated  in  Nodaway  County  v. 
Kidder,  129  SW2d  857 * l.o.  860  (Mo.  1939)* 

"It  is  well  established  that  a public 
officer  claiming  compensation  for  of- 
ficial duties  performed  must  point  out 
a statute  authorising  such  payment." 

[Cases  cited  there] 

I find  no  statutory  authority  allowing  a collector  of  a 
second  class  county  specifically  or  all  public  officers  of  a 
second  class  county  generally  to  receive  mileage.  There  is  a 
general  statute.  Section  49,275*  HSMo  1959,  providing  for  mile- 
age to  public  officers  of  first  class  counties  but  it  does  not 
apply  to  second  class  eounties. 

If  it  were  the  opinion  of  this  office  that  mileage  was  com- 
pensation then  the  rule  stated  above  would  apply  and  no  mile- 
age would  be  allowed  as  no  statute  existed  granting  it  to  a 
county  collector  of  a second  class  county.  But,  this  office 
had  held  in  several  opinions,  the  most  recent  of  which  was 
addressed  to  Honorable  J,  R.  Fritz,  under  date  of  October  24, 
1961,  that  a reasonable  allowance  for  mileage  as  a reimburse- 
ment for  necessary  expenses  actually  incurred  in  the  perform- 
ance of  his  official  duties  was  not  compensation  to  an  officer. 
Hence,  the  rule  requiring  existence  of  a statute  in  order 
to  claim  compensation  does  not  apply  as  mileage  for  expenses 
actually  incurred  is  not  compensation. 

The  Supreme  Court  has  not  spoken  out  on  this  particular 
matter  of  allowing  mileage  to a county  collector  for  expenses 
actually  incurred  in  the  performance  of  his  duties,  but  in 
two  cases,  Rinehart  v.  Howell  County,  153  SW2d  381  (Mo A 4949) j 
and  Bradford  v.  Phelps  County,  210  SW2d  996  (Mo.  1948),  the  court 
held  that  a county  prosecuting  attorney  was  entitled  to  reim- 
bursement from  the  county  court  for  the  expense  of  necessitous 
stenographic  service,  where  no  statute  existed  providing 
for  the  service  nor  reimbursing  for  the  outlay.  The  court 
distinguished  the  outlays  from  income  and  held  in  the  Rinehart 
case  at  page  $83,  that  the  , . statutes  relating  to  fees, 


Honorable  Brunson  Hollingsworth 


to  an  income , and  the  decisions  of  this  court  strictly  con- 
struing those  statutes,  have  nothing  to  do  with  this  case 
relating  to  outgo . * " 

The  court  further  held  that  even  though  a statute 
provided  stenographic  services  to  prosecutors  in  larger  counties, 
this  did  not  constitute  expressio  unius  est  exclusio  alterius 
as  to  the  prosecutors  in  smaller  counties,  but  rather  consti- 
tuted legislative  recognition  of  the  propriety  of  expenditures 
for  stenographic  assistance.  The  court  stated  in  the  Rinehart 
case  at  p.  383* 

"Such  enactments,  in  view  of  the  consti- 
tutional grant  to  county  courts,  should 
be  construed  as  relieving  the  county 
courts  in  the  specified  communities  from 
determining  the  necessity  therefor  and, 
by  way  of  a negative  pregnant,  as  recog- 
nising the  right  of  county  courts  to 
provide  stenographic  services  to  prosecut- 
ing attorneys  in  other  counties  when  and 
if  indispensable  to  the  transaction  of  the 
business  of  the  county,  and  not  as  favor- 
ing the  citizens  of  the  larger  communities 
to  the  absolute  exclusion  of  the  citizens 
of  the  smaller  communities  . . . M 

These  cases  were  the  basis  for  two  opinions  of  this 
office  which  held  that  prosecuting  attorneys  may  be  reimbursed 
for  actual  and  necessary  traveling  expenses  incurred  in  the 
investigation  of  crimes.  Attorney  General’s  opinions  to 
Honorable  James  I*.  Paul,  January  £3,  1941,  and  Honorable 
R,  M.  Gifford,  August  7,  1951,  are  enclosed. 

The  statutory  situation  considered  in  the  opinions  re- 
garding travel  expenses  was  the  same  as  to  stenographic  services, 
i.e.,  there  were  no  statutes  providing  for  travel  expenses  to 
prosecuting  attorneys  of  the  class  county  involved  but  statutes 
did  provide  for  expenses  to  prosecutors  in  larger  counties. 

The  opinions  inferred  from  the  language  of  Rinehart  and 
Bradford  that  the  courts  would  view  the  situation  regarding 
travel  expenses  in  the  same  manner  as  stenographic  service, 
i.e,,  hold  that  statutes  and  strict  statutory  construction 
necessary  for  compensation  did  not  relate  to  outgo  and  that 
statutes  expressly  providing  travel  expenses  for  larger 
counties,  rather  than  excluding  it  for  smaller  counties,  were 
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a showing  of  legislative  recognition  of  the  necessity  and 
validity  of  such  expense,  hence  the  opinions  held  that  the 
prosecuting  attorney  may  be  reimbursed  by  the  county  court 
for  actual  and  necessary  traveling  expenses  Incurred  in  "the 
necessary  fulfillment  of  the  duties  of  his  office." 

It  is  not  unreasonable,  then,  to  infer  from  the  cases  and 
opinions  of  this  office  that  a collector  of  a second  class 
county  may  recover  actual  and  necessary  travel  expenses  in- 
curred in  the  fulfillment  of  his  statutory  duties  imposed  by 
Sections  139.080  and  150,110,  RSMo  1959. 

As  reimbursement  of  travel  expenses  is  not  compensation, 
the  prohibition  on  compensation  other  than  the  salary  pro- 
vided by  Section  52.420  RSMo  1959*  is  not  effective  to  bar 
such  reimbursement.  Further,  Section  49.275,  RSMo  1959,  which 
provides  for  travel  expenses  to  county  officials  of  first 
class  counties  "reasonably  necessary  to  the  efficient  perform- 
ance of  his  official  duties,"  as  the  cases  indicate,  is  not 
to  be  read  as  expressio  unlus  est  exciuslo  alterlus,  but 
rather  as  indicative  of  a legislative  recognition  of  the  necess- 
ity of  such  provisions  to  facilitate  the  expedient  and  effi* 
cient  carrying  out  of  official  duties. 

Conclusion 


It  is  the  opinion  of  this  office  that  a collector  of  a 
second  class  county  may  receive  from  the  county  court  reim- 
bursement for  reasonable  travel  expenses  actually  and  necess- 
arily Incurred  in  the  carrying  out  of  the  official  duties 
imposed  by  Sections  139.080  and  150.110,  RSMo  1959. 

£he  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  assistant,  Jeremiah  D.  Finnegan, 

Yours  very  truly. 
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Attorney  General 
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(1)  When  a vacancy  occurs  on  the  boavi 
of  a six-director  school  board,  a quorum 
of  at  least  four  members  is  necessary  to 

fill  the  vacancy.  _ . 

(2)  When  two  members  of  the  board  ab- 
sented themselves  for  the  purpose  of 
preventing  a quorum  during  the  course 
of  the  meeting,  the  vacancy  was  legally 
filled  by  three  members  who  remained . 

October  14,  1963  OPINION  NO.  284 


Honorable  Lawrence  F.  Gepford 
Prosecuting  Attorney 
Jackson  County 
415  East  Twelfth  Street 
Kansas  City  6,  Missouri 

Dear  Mr.  Gepford: 

This  is  in  answer  to  your  letter  of  July  1,  1963*  ln 
which  you  request  an  opinion  of  this  office,  and  which  letter 
reads  in  part  as  follows: 

"The  facts  presented  to  this  office  are 
as  follows:  Prior  to  April  24,  1963, 
the  Board  of  Education  of  the  Center 
School  District  No.  58  consisted  of  six 
members  namely  Messrs.  Kenneth  C.  West, 

President,  James  I.  Lanoue,  Vice  Presi- 
dent and  George  M.  Ryder,  George  W. 

Lehman,  John  J.  McGovern  and  Faivel 
Dunn,  Members.  Under  date  of  April  17, 

1963  a notice  was  sent  to  all  board 
Members  of  a special  meeting  on  Wednesday, 

April  24th.  Under  date  of  April  22,  1963, 
an  additional  notice  was  sent  out  advising 
that  in  addition  to  the  agenda  mentioned  in 
the  previous  notice,  the  board  will  consider 
filling  a vacancy  on  the  board  and  the 
selection  of  a new  vice  president.  On 
Wednesday,  April  24,  1963,  all  six  members 
of  the  Board  of  Education  were  present  for 
the  special  meeting.  Each  member  of  the 
board  was  provided  with  an  agenda  with 
Item  No.  4 on  the  agenda  being  Vacancy  - 
Board.  A.  Appointment,  B.  Oath  of  Office, 

C.  Election  of  Vice  President.  All  items 
of  business  were  taken  care  of  at  the  meet- 
ing as  appear  on  the  agenda,  down  to 
Item  4.  When  this  item  was  reached,  the 
minutes  indicate  that  James  I . Lanoue  sub- 
mitted his  resignation  and  on  motion  duly 
made  and  seconded  the  resignation  was 
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accepted.  The  chair  then  declared  in 
order  suggestions  for  a replacement. 

A motion  was  made  submitting  the  name 
of  Arnold  Shamberg  as  a replacement  for 
James  I . Lanoue . This  motion  was 
seconded.  Thereupon  Messrs.  McGovern 
and  Dunn  advised  that  they  were  not  in 
a position  to  vote  on  the  replacement 
at  this  particular  meeting  and  promptly 
left  the  meeting.  After  these  two  had 
gone  the  three  remaining  members,  Messrs. 

West,  Ryder  and  Lehman  voted  affirma- 
tively for  Mr.  Shamberg  and  following 
this  he  was  sworn  in  as  a member  of  the 
board.  A question  has  been  raised  by 
Messrs.  McGovern  and  Dunn  as  to  the 
legality  of  the  proceedings. 

"We  are  advised  that  you  have  been 
presented  with  a memorandum  brief  by 
Mr.  Clarence  Dicus,  Attorney  for  the 
School  Board.  We  enclose  herewith  a 
legal  memorandum  prepared  by  ourselves 
together  with  copies  of  the  notices  that 
were  sent  and  a copy  of  the  agenda  for 
the  meeting,  and  also  the  administrative 
handbook  published  by  the  Board  of  Educa- 
tion of  Center  School  District  and  we 
call  your  attention  particularly  to  Page 
24  under  the  hearing  Procedure . The 
basic  question  of  course  is,  1.  Whether 
the  three  members  who  voted  in  favor  of 
Mr.  Shamberg  as  a replacement  constituted 
a quorum  for  the  conduct  of  business  and, 

2.  Whether  the  withdrawal  from  the  meet- 
ing by  Messrs.  McGovern  and  Dunn  reduced 
the  quorum  previously  existing.  We  would 
appreciate  your  opinion  and  advice  in 
this  matter  at  the  earliest  possible  date  /' 

We  first  point  out  that  the  problem  involved  does  not 
deal  with  the  number  necessary  to  constitute  a majority  vote . 
It  is  evident  that  upon  the  resignation  of  one  member  of  a 
six-director  school  board  there  are  five  remaining  members 
and  a majority  of  the  five  remaining  members  would  be  three . 
Section  1.050,  RSMo  1959*  is  authority  for  a vote  by  this 
majority  of  three  of  the  five  remaining  members  to  constitute 
valid  action,  orovided  a quorum  was  present.  Therefore  we 
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are  not  concerned  with  the  number  of  votes  necessary.  Rather, 
our  problem  is  limited  to  the  question  of "what  constitutes  a 
quorum,  and  our  opinion  is  directed  to  the  questions  as  you 
have  phrased  them,  as  follows: 

1.  Whether  the  three  members  who  v°ted  in 
favor  of  Mr . Shanberg  as  a replacement 
constituted  a quorum  for  the  conduct  of 
business;  and 

2 . Whether  the  withdrawal  from  the  meeting 
by  Messrs.  McGovern  and  Dunn  reduced  the  _ 
quorum  previously  existing. 

In  determining  the  number  necessary  to  constitute  a 
quorum,  we  first  refer  to  the  following  statutes: 

Section  165.317,  RSMo  1959,  provides  as  follows: 

"The  government  and  control  of  such 
town  or  city  school  district  shall  be 
vested  in  a board  of  education  of  six 
members,  who  shall  hold  their  office 
for  three  years  and  until  their  succes- 
sors are  duly  elected  and  qualified, 
and  any  vacancy  occurring  in  said  board 
...  ~ shall  be  filled  in  the  same  manner  and 

with  like  effect  as  vacancies  occurring 
in  boards  of  other  school  districts  are 
required  to  be  filled,  and  the  person 
appointed  shall  hold  office  till  the 
next  annual  meeting,  when  a director 
shall  be  elected  for  the  unexpired  term." 

This  section  refers  us  to  Section  165.217,  which 
originally  applied  only  to  common  school  districts  composed 
of  three  members,  and  which  reads  as  follows: 

"If  a vacancy  occur  in  the  office  of 
director,  by  death,  resignation,  re- 
fusal to  serve,  repeated  neglect  of 
duty  or  removal  from  the  district,  the 
remaining  directors  shall,  before 
transacting  any  official  business, 
appoint  some  suitable  person  to  fill 
such  vacancy;  but  should  they  be  unable 
to  agree,  or  should  there  be  more  than 
one  vacancy  at  any  one  time,  the  county 
superintendent  of  public  schools  shall. 
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upon  notice  of  such  vacancy  or  vacancies 
being  filed  with  him  in  writing,  imme- 
diately fill  the  same  by  appointment,  and 
notify  said  person  or  persons  in  writing 
of  such  appointment;  and  the  person  or 
persons  appointed  under  the  provisions  of 
this  section  shall  comply  with  the  require- 
ments of  section  165.210,  and  shall  serve 
until  the  next  annual  school  meeting." 

With  regard  to  a quorum  for  the  transaction  of  business 
in  a six-director  district.  Section  165.320  reads  in  part  as 
follows: 


...  A majority  of  the  board  shall 
constitute  a quorum  for  the  transaction 
of  business,  but  no  contract  shall  be 
let,  teacher  employed,  bill  approved  or 
warrant  ordered  unless  a majority  of  the 
whole  board  shall  vote  therefor.  ..." 

From  the  phraseology  of  Section  165.217,  which  states 
that  "the  remaining  directors  shall,  before  transacting  any 
official  business,  appoint  some  suitable  person  to  fill  such 
vacancy, " it  could  be  argued  that  the  filling  of  a vacancy 
does  not  constitute  the  transaction  of  any  official  business 
and  it  could  be  argued  that  all  five  of  the  remaining  direc- 
tors must  be  present  at  a meeting  in  order  for  the  remaining 
directors  to  validly  make  an  appointment  to  fill  a vacancy. 
Such  a construction  was  placed  on  similar  language  in 
Pennsylvania,  as  shown  by  the  case  of  Commonwealth  vs. 
Kaiserman,  199  A.  143,  330  Pa.  196,  where  the  court,  at 
l.c.  199  A . 144,  said: 

"Section  214  provides  that,  where  there 
is  a vacancy,  the  remaining  members  of 
the  board  shall,  by  majority  vote  thereof, 
fill  such  vacancy.  ’Remaining  members' 
means  all  members  in  office  when  the  vacan- 
cies occur,  and  action  by  less  than  that 
number  is  not  the  action  of  the  remaining 
members.  * * *" 

However,  the  Pennsylvania  court  applied  a strict  con- 
struction to  the  Pennsylvania  statute  in  question.  We  do 
not  believe  such  a strict  construction  should  be  applied  to 
the  Missouri  statutes  under  consideration,  for  the  Missouri 
courts  in  the  case  of  State  ex  inf.  v.  Bird,  296  Mo.  344, 
at  l.c.  352,  said: 
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"This  court  has  held,  however,  in 
construing  the  intent  and  purpose  of 
school  laws  that  they  were  designed  as 
a workable  method  to  be  employed  by 
plain,  honest  and  worthy  citizens,  not 
especially  learned  in  the  law;  and  that 
no  strict  and  technical  construction 
should  be  given  to  them." 

We  must,  therefore,  construe  and  interpret  the  Missouri 
statutes  under  consideration  to  determine  their  intent  and 
purpose  in  the  light  of  the  language  of  the  Missouri  Supreme 
Court  in  the  case  of  State  vs.  Bird. 

You  enclosed  with  your  opinion  request  a copy  of  the 
Administrative  Handbook  published  by  the  Board  of  Education 
of  Center  School  District  No . 58 • On  page  24  of  the  hand- 
book the  following  appears: 

"II.  PROCEDURE 

A.  Quorum  and  Majority 

1 . A quorum  shall  consist  of  four 
members  of  the  board  meeting  at 
the  designated  time  and  place . 

2.  'No  contract  shall  be  let, 
teacher  employed,  bill  approved, 
or  warrant  ordered  unless  a 
majority  of  the  whole  board  shall 
vote  therefor.*  Sec.  165-320, 

Missouri  School  Lav/s,  i960,  p.  115- " 

This  excerpt  from  the  Administrative  Handbook  shows  that 
the  Board  of  Directors  of  the  Center  School  District  have 
interpreted  a quorum  to  be  four  members  of  the  board . Such 
an  interpretation  is  a "workable  method  * * * employed  by 
plain,  honest  and  worthy  citizens"  and  should  be  given  con- 
sideration in  determining  the  number  necessary  to  constitute 
a quorum. 

Likewise,  the  State  Department  of  Education  has  recog- 
nized that  the  number  necessary  to  constitute  a quorum  should 
be  four  members  of  a six-director  district,  as  indicated  by 
the  annotations  following  Section  165.320,  which  appear  in  the 
i960  edition  of  the  Missouri  School  Laws  compiled  and  published 
by  the  State  Department  of  Education.  This  shows  a construc- 
tion and  interpretation  of  long  standing  of  the  statutes  under 
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consideration  here  requiring  that  four  members  of  the  board 
of  a six-director  school  district  be  present  to  constitute 
a quorum. 

An  opinion  of  this  office  was  issued  on  September  27, 
193^>  to  Honorable  Charles  A.  Lee,  State  Superintendent, 
Department  of  Public  Schools,  Jefferson  City,  Missouri,  and 
an  opinion  of  this  office  was  issued  on  January  4,  1937 , to 
Honorable  Donald  B.  Dawson,  Prosecuting  Attorney,  Bates 
County,  Missouri.  Both  of  these  opinions  held  that  in  a 
six-director  school  district  it  was  necessary  to  have  four 
members  present  to  constitute  a quorum.  Again  this  shows 
an  interpretation  of  long  standing  of  the  statutes  under 
consideration  and  requires  that  four  members  of  the  board 
must  be  present  to  constitute  a quorum. 

It  may  be  that  the  confusion  concerning  the  number 
necessary  to  constitute  a quorum  has  arisen  from  the  neces- 
sity of  applying  Section  165.217  (which  was  originally  in- 
tended to  apply  only  to  three-director  school  districts)  to 
six-director  districts.  In  determining  the  intention  of  the 
Legislature  it  is  well  to  point  out  that  Section  165.217 
requires  that  should  there  be  more  than  one  vacancy  at  any 
one  time,  the  county  superintendent  of  schools  is  to  make 
the  appointment  and  fill  the  vacancy . If  there  were  more 
than  one  vacancy  in  a three-director  district  there  would 
not  be  a majority  of  the  directors  remaining  and  it  is 
therefore  reasonable  to  say  that  the  Legislature  intended 
that  a majority  of  the  whole  board  is  necessary  to  fill  a 
vacancy.  When  this  proposition  is  then  applied  to  a six- 
director  district  the  conclusion  would  follow  that  the 
Legislature  intended  that  at  least  four  members,  or  a 
majority  of  the  whole  board,  in  a six-director  district  be 
present  to  fill  a vacancy  on  the  board  of  directors. 

That  such  was  the  intent  of  the  Legislature  is  indi- 
cated by  Senate  Bill  No.  3>  which  was  passed  by  the  72nd 
General  Assembly  and  which  will  become  effective  on  July  1, 
1965.  Senate  Bill  No.  3 is  a revision  of  all  of  the  school 
laws.  Section  165.217  is  carried  forward  in  the  revision,  by 
Section  3-80  of  Senate  Bill  No.  3 without  any  substantial, 
change.  However,  in  its  application  to  six-director  districts’ 
the  revision  of  the  school  laws  has  made  a significant  change 
in  Section  3-26  of  Senate  Bill  No.  3 of  the  72nd  General 
Assembly.  That  section  reads  as  follows: 
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"The  government  and  control  of  a six- 
director  school  district,  other  than  an 
urban  district,  is  vested  in  a board  of 
education  of  six  members,  who  hold  their 
office  for  three  years,  except  as  pro- 
vided in  section  3-24,  and  until  their 
successors  are  duly  elected  and  qualified. 

Any  vacancy  occurring  in  the  board  shall  be 
filled  by  the  remaining  members  of  the 
board;  except  that  if  there  are  more  than 
two  vacancies  at  any  one  time,  the  county 
superintendent  of  public  schools,  upon 
receiving  written  notice  of  the  vacancies, 
shall  fill  the  vacancies  by  appointment. 

The  person  appointed  by  either  the  board 
or  the  county  superintendent  shall  hold 
office  until  the  next  annual  election, 
when  a director  shall  be  elected  for  the 
unexpired  term." 

The  significant  change  is  that,  as  applied  to  six-director 
districts,  if  there  are  more  than  two  vacancies  at  any  one  time 
the  county  superintendent  of  schools  will  then  fill  the  vacan- 
cies. This  shows  the  legislative  intent  that  at  least  four 
members  of  a six-director  school  district  should  be  present  to 
fill  a vacancy  on  the  board. 

From  all  of  the  foregoing  we  conclude  that  it  was  the 
intention  of  the  Legislature  under  a reasonable  interpretation 
of  the  statutes  involved  to  require  that  a quorum  of  four 
members  of  a six-director  school  district  be  present  at  the 
filling  of  a vacancy  on  the  board. 

The  common  law  is  in  conformity  with  the  foregoing 
statutory  interpretation.  If,  however,  the  statutes  do  not 
specifically  designate  the  number  necessary  for  a quorum  under 
the  circumstances  present  in  this  case,  then  the  common-law 
rule  would  apply. 

In  Section  1.010,  RSMo  1959#  It  is  provided  that  the 
common  law  of  England  is  the  rule  of  action  and  decision  in 
this  state.  In  the  case  of  State  ex  rel . Otto  vs.  Kansas 
City,  276  S.W.  389,  l.c.  404,  it  is  stated: 

"The  fundamental  law  authorizing  the 
creation  of  such  a body  did  not  define 
a quorum  or  delegate  the  power  to  such 
body.  We  must  look  then  to  the  common 
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law  as  to  what  In  such  case  would  con- 
stitute a quorum,  and  the  rule  here 
clearly  applicable  is  thus  stated  in 
29  Cyc.  1688: 

" 'Where  a quorum  is  not  fixed  by  the 
Constitution  or  statute  creating  a 
deliberative  body,  consisting  of  a 
definite  number,  the  general  rule  is 
that  a quorum  is  a majority  of  all  the 
members  of  the  body . ' 

"The  rule  announced  has  been  invoked  in 
Seiler  v.  O'Maley,  190  Ky.  190,  227  S.W. 

141,  loc.  cit.  142,  and  in  Heiskell  v. 

City  of  Baltimore,  65  Md.  125*  4 A.  116, 
loc.  cit.  119#  57  Am.  Rep.  308.  The 
principle  is  recognized  as  a part  of  the 
common  law  of  England  in  Blacket  v. 

Blizard  et  al.,  decided  by  the  court  of 
King's  Bench  in  1829#  and  reported  in 
9 Barnwell  & Cresswell's  Reports,  851." 

In  the  case  of  Blacket  v.  Blizard,  cited  in  the  above 
quotation,  at  pages  862  and  863,  Parke,  J.,  said: 

"The  same  rule  of  construction  ought  to 
prevail  in  a statute  whereby  the  king, 
with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in 
parliament  assembled,  grants  certain  powers 
of  a public  nature  to  a definite  number  of 
persons,  as  in  a charter  whereby  the  king 
by  virtue  of  his  prerogative  alone  grants 
similar  powers  to  a definite  body.  It  was 
clearly  established  in  Rex  v.  Bellringer 
(a),  as  a rule  of  construction  applicable 
to  charters,  that  where  the  king  grants 
that  the  mayor  and  common  clerk  for  the 
time  being,  and  the  common  council  for  the 
time  being,  or  the  major  part  of  them, 
shall  elect  (the  common  council  being  a 
definite  body  consisting  of  thirty-six) 
a majority  of  the  whole  number  of  thirty- 
six  must  meet  to  form  an  elective  assembly, 
and  that  if  the  corporation  were  eo  reduced 
that  so  many  did  not  remain,  no  election 
could  be  had  at  all.  * * * The  only  question 
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in  this  case  will  be,  whether  there  is 
any  thing  in  this  act  of  parliament  to 
control  the  general  rule  of  construction 
which  has  been  applied  to  similar  words 
where  they  occur  in  the  king’s  charters. 

Now  the  act  certainly  provides  that  a rate 
for  building  or  enlarging  a church  must  be 
made  with  the  concurrence  of  four  fifths 
in  number  of  the  persons  constituting  the 
select  vestry.  That  provision  applies  to 
one  case  only;  as  to  all  others  the  act 
is  silent.  I think,  therefore,  that  in 
all  other  cases  the  general  rule  of  con- 
struction, applied  to  charters  whereby 
the  king  has  committed  to  a definite  body 
the  care  of  executing  a public  trust, 
ought  to  prevail . Here  the  trust  to  be 
executed  is  one  in  which  the  public  have 
an  Interest.  Unless  we  were  to  hold  that 
a majority  of  the  number  required  to  consti- 
tute the  select  vestry  should  be  present, 
it  is  possible  that  they  might  be  reduced 
to  a number  so  small  as  to  be  unfit  to 
manage  the  affairs  of  the  parish.  That 
never  could  have  been  the  intention  of  the 
legislature.  * * *" 


The  case  of  Blacket  v.  Blizard,  supra,  refers  to  the 
case  of  Rex  v.  Bellringer,  4 T.R.  8l0,  and  in  that  case  Lord 
Kenyon,  Chief  Justice,  delivered  the  unanimous  opinion  of 
the  court  wherein,  at  4 T.R.  823 , he  said: 

" * * * But  the  cases  which  were  cited  in 
the  argument  of  this  case  are  all  one  way, 
that  there  must  be  a major  part  of  the 
whole  number,  constituted  by  the  charter, 
in  order  to  make  the  elections,  and  to  do 
the  several  other  acts  under  it.  In  R.  v. 

Varlo  (b).  Lord  Mansfield  observed  upon 
the  distinction,  which  is  extremely  well 
founded,  between  corporations  consisting 
of  a definite  and  an  indefinite  number; 
that  in  the  latter  a major  part  of  those 
who  are  existing  at  the  time  is  competent 
to  do  the  act;  but  that  where  the  body  is 
definite  (as  it  is  in  this  case)  there 
must  be  a major  part  of  the  whole  number. 
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His  Lordship's  words  are,  'Upon  the  words 
of  the  charter  alone,  I myself  have  no 
doubt  about  the  construction  of  it.  In 
this  corporation  there  are  an  indefinite 
number  of  freemen;  and  it  is  a corporation 
in  which  honorary  freemen  may  be  made . It 
is  in  the  nature  of  all  corporations  to  do 
corporate  acts;  and  where  the  power  of  doing 
them  is  not  specially  delegated  to  a particu- 
lar number,  the  general  mode  Is  for  the  members 
to  meet  on  the  charter-days,  and  the  major 
part  who  are  present  do  the  act.  But  where 
there  is  a select  body,  it  is  a different 
thing,  for  there  it  is  a special  appointment. 

All  the  reasoning  therefore  is  different . ' 

It  appears  to  me  therefore  that  it  was  his  . 
opinion,  and  that  of  the  Court,  that  where 
there  is  a definite  body,  there  must  exist 
at  the  time  when  the  act  is  done  a major 
part  of  that  definite  body;  it  is  not  neces- 
sary indeed  that  they  should  all  concur  in 
the  election,  or  other  act  done;  but  they 
must  be  present  • and  the  election  at  such 
meeting  is  in  point  of  law  an  election  by 
the  whole.  In  the  case  of  R.  v.  Monday  (a). 

Lord  Mansfield  asked  this  question,  'Is 
there  any  case  where  the  charter  has  directed 
the  election  to  be  by  the  majority  of  the 
body,  in  which  it  has  been  held  that  a less 
number  than  a majority  of  the  whole  corporate 
body  can  elect?  For  instance,  suppose  the 
corporate  body  consisted  of  twelve,  and  two 
were  dead;  is  there  any  instance  where  the 
charter  has  said  that  the  election  shall  be 
by  a majority  of  the  body,  in  which  it  has 
been  held  that  six,  which  are  a majority  of 
„ the  remaining  ten,  were  sufficient  to  elect?  ' 

. - This  question  was  immediately  answered  by 

Aston,  J.  who  said,  that  'In  R.  v.  Reese  and 
R.  v.  Newsham,  it  wae  clearly  understood  that 
if  the  major  part  of  the  corporation  had  been 
dead,  it  would  have  been  in  fact  dissolved, 
or  at  least  those  who  survived  could  not  have 

assembled  for  the  purpose  of  an  election.' 

* * ■*" 

It  is  clear  from  these  authorities  that  the  common-law 
rule  concerning  the  filling  of  a vacancy  on  = body  v.hich  is 
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definite  in  number  is  that  there  must  be  a majority  of  the 
total  authorized  membership  of  the  board  present  in  order  to 
constitute  a quorum. 

Applying  this  common-law  rule  to  the  present  circum- 
stances, it  is  clear  that  since  there  are  six  authorized 
members  of  the  school  board  there  must  be  at  least  four 
members  present  to  fill  the  vacancy  on  the  board. 

In  addition  to  the  statutory  interpretation  and  the 
common-law  rule,  the  reported  cases  in  Missouri  are  in  accord 
with  the  conclusion  reached  in  this  opinion.  The  case  of 
State  ex  rel.  Thurlo  v.  Harper,  80  S.W.2d  849,  was  a quo  war- 
ranto proceeding  dealing  with  the  purported  appointment  of 
school  directors  to  fill  vacancies  in  a six-director  district. 
In  that  case  the  Supreme  Court  of  Missouri,  en  Banc,  said, 
l.c.  852: 


" * * * Even  if  the  three  persons  named 
were  at  the  time  legally  qualified  members 
of  the  board,  the  purported  appointment 
would  not  have  been  valid  as  the  presence 
of  a quorum  of  the  board  was  necessary  to 
make  a valid  appointment  and  a quorum  was 
not  present  at  the  time  of  the  purported 
appointment.  * * *" 

Therefore,  on  the  basis  of  a reasonable  interpretation 
of  the  statutes,  the  application  of  the  common-law  rule,  and 
on  the  basis  of  the  decided  Missouri  cases,  we  are  of  the 
opinion  that  a quorum  of  four  members  is  necessary  to  make 
a valid  appointment  to  fill  a vacancy  on  the  board  of  a six- 
director  school  district. 

In  the  memoranda  presented  to  us  and  mentioned  in  your 
opinion  request,  it  is  suggested  that  three  directors  should 
be  a sufficient  quorum  to  fill  a vacancy  because  a minority 
of  two  members  could  absent  themselves  from  a meeting  and 
thereby  defeat  a quorum  and  defeat  any  action  by  the  remaining 
members  to  fill  a vacancy.  We  do  not  believe  this  reason  is 
applicable  to  a school  district  in  Missouri  in  view  of  Section 
165.217.  That  section  provides  that  a vacancy  may  occur  in 
the  office  of  director  by  "repeated  neglect  of  duty."  If  any 
director  of  the  school  district  repeatedly  refuses  to  attend 
a meeting  without  reasonable  cause,  such  conduct  would  con- 
stitute a repeated  neglect  of  duty  within  the  meaning  of 
Section  165.217.  Upon  such  occurrence  a vacancy  would  occur 
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in  the  office  of  the  director  who  had  repeatedly  refused  to 
attend  the  meeting,  and  under  the  terms  of  Section  165 .217 
the  county  superintendent  of  schools  could  be  notified  of 
such  vacancy  and  the  county  superintendent  of  schools  could 
fill  the  same  by  appointment.  Section  165. 217  provides  an 
effective  statutory  remedy  to  prevent  a stalemate  or  deadlock 
in  the  circumstances  under  consideration.  We  believe  that 
the  Missouri  statutes  preclude  the  possibility  of  a stalemate 
or  prolonged  deadlock  by  a minority  on  a school  board,  and 
therefore  the  reason  for  the  rule  advanced  is  not  applicable 
in  Missouri. 

Our  conclusion  that  four  directors  are  necessary  to 
constitute  a quorum  in  a six-director  district  in  the  matter 
of  filling  a vacancy  on  the  board  then  requires  an  answer  to 
your  second  question,  which  is,  whether  the  withdrawal  from 
the  meeting  by  Messrs.  McGovern  and  Dunn  reduced  the  quorum 
previously  existing. 

We  have  been  unable  to  find  any  Missouri  case  directly 
in  point,  and  we  must  therefore  base  our  conclusion  on 
decisions  in  other  jurisdictions  on  analogous  situations. 

School  districts  in  Missouri  may  be  classed  as  munici- 
palities or  municipal  corporations . Such  a conclusion  is 
based  upon  the  case  of  Russell  v.  Frank,  348  Mo.  533* 

154  S.W.2d  63*  in  which  it  is  stated,  l.c.  67,  that: 

" * * * The  tax  in  this  case  was  levied 
not  by  the  state  but  by  the  school  dis- 
trict, which  is  and  was  a municipal  cor- 
poration as  we  have  defined  that  term  in 
Laret  Investment  Co.  v.  Dickmann,  345  Mo. 

449,  134  S.W.2d  65.  The  very  purpose  for 
which  such  municipal  corporation  is  created 
is  that  of  the  maintenance  of  a school 
system.  * * *" 

To  this  same  effect  are  the  cases  of  St.  Louis  Housing 
Authority  v.  City  of  St.  Louis,  239  S.W.2d  289,  and  Harrison 
v.  Hartford  Fire  Insurance  Company  of  Hartford,  Connecticut, 
55  Fed.  Supp.  241.  We  have  also  examined  cases  dealing  with 
corporations  . 

In  the  memoranda  submitted  to  us  reference  is  made  to 
the  cases  of  Hexter  v.  Columbia  Baking  Co.,  Del.,  145  A.  115* 
Commonwealth  v.  Vandegrift,  Pa.,  8l  A.  153*  and  Atfcerbury  v. 
Consolidated  Coppermines  Corp.,  Del.,  20  A.  2d  743.  These 
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cases  are  to  the  effect  that  the  withdrawal  of  stockholders 
from  a meeting  to  reduce  the  attending  number  below  the 
quorum  point  will  not  be  permitted. 

The  case  of  Textron,  Inc.  v.  American  Woolen  Co., 

122  Fed.  Supp.  305*  was  decided  by  the  United  States  District 
Court  in  Massachusetts  in  195^*  and  dealt  with  the  number 
necessary  to  constitute  a quorum  at  a stockholders  meeting. 

In  that  case  the  court  said,  l.c.  311-312: 

"The  defendant  says  that  once  present  at 
a meeting,  stock  is  always  present  for 
quorum  purposes  at  subsequent  adjourn- 
ments . It  cites  some  lower  court  cases 
which  hold  that  once  a quorum  has  been 
established  at  a stockholders'  meeting 
the  meeting  can  continue  irrespective  of 
the  number  of  subsequent  withdrawals. 

Hexter  v.  Columbia  Baking  Co.,  16  Del. 

Ch.  263,  145  A.  115*  Commonwealth  v. 

Vandegrift,  232  Pa.  53*  8l  A.  153,  36 
L.R.A.,  N.S.,  45.  I have  grave  doubts  as 
to  the  soundness  of  those  decisions.  * * *" 

We  have  also  examined  cases  which  deal  with  the  effect 
on  a quorum  when  a number  of  members  leave  a meeting  after 
the  meeting  has  been  in  progress  for  some  time. 

In  the  case  of  Gaskins  v.  Jones,  198  S.C.  508,  18  S.E. 

2d  454,  the  meeting  of  the  governing  board  had  been  in  session 
almost  an  entire  day,  resulting  in  a consistent  tie  on  every 
ballot  for  the  election  of  county  manager.  Shortly  after  five 
o'clock  in  the  afternoon  a motion  to  adjourn  resulted  in  a 
tie  vote  and  thereafter  three  members  withdrew  from  the  meet- 
ing and  the  remaining  three  members  unanimously  voted  for  a 
county  manager.  In  that  case  the  three  members  who  withdrew 
actually  left  the  courthouse  where  the  meeting  was  taking 
place,  and  the  trial  court  found  that  the  three  members  were 
neither  actually  or  constructively  present.  At  page  457  of 
the  case  the  court  said: 

"The  situation  is  different  from  that 
which  prevailed  in  the  Indiana  case  of 
State  ex  rel . Walden  v.  Vanosdal,  131 
Ind.  388,  31  N.E.  79,  15  L.R.A.  832. 

In  that  case  a regular  meeting  of  six 
school  trustees  was  held  for  the  purpose 
of  electing  a County  School  Superintendent. 
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The  meeting  convened  at  midday  and  con- 
tinued in  session  until  around  midnight. 
After  a number  of  ballots  were  taken, 
not  resulting  in  an  election,  three  of 
the  members  refused  to  act  longer  or 
take  further  part  in  the  proceedings . 

There  were  a number  of  bystanders  look- 
ing on  and  listening  to  the  proceedings. 
These  three  members  withdrew  from  the 
place  where  the  balloting  was  being  held 
into  the  crowd  of  spectators,  but  did  not 
leave  the  room.  The  Court  held  that  a 
quorum  was  not  broken  under  these  circum- 
stances although  three  of  the  members 
refused  to  vote . It  was  further  held 
that  where  the  three  remaining  trustees 
cast  their  ballots  for  a person,  such  a 
person  was  duly  elected  and  the  other 
trustees  would  be  treated  as  present  and 
not  voting.  The  Court  said:  'The  three 
trustees  stepped  from  the  part  of  the 
room  occupied  by  them  among  the  bystanders. 
They  could  not  change  from  trustees  to 
mere  spectators  in  the  same  room  when  they 
still  had  an  opportunity  to  act  and  vote 
with  the  others,  and  thus  prevent  an  elec- 
tion. Being  present,  it  was  their  duty 
to  act.  They  were  in  fact  present.'  The 
Court,  however,  made  this  pertinent  ob- 
servation: 'If  the  facts  showed  that  the 

three  trustees  had  in  fact  withdrawn  from 
the  meeting,  and  gone  from  the  room,  so 
as  to  have  in  fact  left  but  three  trustees 
in  session,  it  would  present  an  entirely 
different  question.'" 


At  page  456  of  the  Gaskins  case,  the  court  reviewed  the 
common-law  rule  respecting  a quorum,  and  at  pages  457  and 
456  the  court  said: 


" * * * The  learned  Circuit  Judge  made 
the  following  finding  of  fact:  'The 
meeting  had  gone  on  all  day  without  the 
slightest  evidence  that  a continuation 
of  the  voting  would  produce  any  dif- 
ferent result,  and  hence  I am  of  the 
opinion  that  those  withdrawing  from  the 
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meeting  were  well  Justified  in  doing 
so,  and  that  their  action  cannot  be 
considered  arbitrary,  capricious  or  in 
any  wise  unreasonable . ' 

"We  are  not  called  upon  to  pass  upon  a 
situation  where  during  the  course  of  a 
meeting  some  of  the  members  arbitrarily 
or  without  good  reason  withdrew  leaving 
less  than  a quorum  present." 

We  must  pass  on  just  such  a situation  in  the  present 
instance.  Since  the  minutes  of  the  meeting  of  April  24, 

1963»  were  approved  by  all  concerned,  we  look  to  them  for 
the  pertinent  facts.  Copies  of  the  minutes  have  been  sup- 
plied to  us  and  the  crucial  events  are  chronicled  in  the 
minutes  as  follows: 

"Motion  by  McGovern,  seconded  by 
Lehman,  that  the  resignation  of  Mr. 

Lanoue  be  accepted  as  of  April  24, 

1963.  Motion  carried. 

"Mr.  West  stated  that  due  to  the 
resignation  there  was  now  a vacancy 
on  the  Board,  an  appointment  was  neces- 
sary, and  the  'Chair'  was  now  open  for 
suggestions . 

"Mr.  McGovern  stated  that  he  was  in  no 
position  to  make  any  at  this  time,  Mr. 

Ryder  moved  to  nominate  Mr.  Arnold 
Shanberg,  seconded  by  Mr.  Lehman.  Mr. 

Dunn  said  that  he  could  not  act  at  this 
time  as  he  had  not  had  time  to  think 
about  it,  and  could  neither  vote  for  or 
against  any  man  at  this  time.  Whereupon 
Mr.  McGovern  and  Mr.  Dunn  left  the  meeting." 

From  the  statement  appearing  in  the  minutes  of  the 
following  meeting  on  April  29,  1963,  it  is  evident  that  the 
purpose  of  the  withdrawal  of  Mr.  McGovern  and  Mr.  Dunn  was 
to  defeat  a quorum. 

Under  Section  165.217,  RSMo  1959,  when  a vacancy  occurs 
on  the  board  of  directors  it  becomes  the  duty  of  the  five 
remaining  directors,  before  transacting  any  official  business, 
to  appoint  some  suitable  person  to  fill  such  vacancy.  It  was 
thez'efore  legal  and  proper  to  immediately  consider  the  filling 
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of  the  vacancy.  The  nomination  of  Mr.  Shanberg  was  entirely 
in  order,  notwithstanding  any  protest  made  by  Mr.  McGovern 
or  Mr.  Dunn.  See  Mullins  v.  Eveland,  234  S.W.2d  639*  642. 

In  the  case  of  Bonsack  & Pearce  v.  School  Dist.  of 
Marceline,  Mo.,  49  S.W.2d  1085,  l.c.  1088,  it  is  said: 

"Five  of  the  six  members  of  the  school 
board  were  present  and  by  their  presence 
constituted  a quorum,  and  it  became  and 
was  the  duty  of  each  and  every  member  to 
vote  for  or  against  any  proposition  which 
was  presented  to  them.  * * *" 

In  accordance  with  the  language  of  this  case,  we  hold 
that  Mr.  McGovern  and  Mr.  Dunn  had  a duty  to  remain  at  the 
meeting  and  vote  on  the  proposition  which  was  presented  to 
them . 


The  action  of  Mr.  McGovern  and  Mr.  Dunn  in  withdrawing 
from  the  meeting  must  be  considered  to  be  arbitrary  because 
it  is  an  attempt  by  a minority  (two  members)  to  prevent  a 
quorum  and  thus  to  thwart  the  action  of  a majority  (three 
members).  Since  each  and  every  member  has  a duty  to  vote 
for  or  against  any  proposition  which  is  presented  to  them 
(Bonsack  & Pearce  v.  School  Dist.  of  Marceline,  supra), 
there  can  be  no  good  reason  for  the  precipitous  withdrawal 
of  Mr.  McGovern  and  Mr.  Dunn  after  the  motion  was  made  and 
seconded  and  before  a vote  was  called  thereon.  Unlike  the 
Gaskins  case,  supra,  no  vote  had  been  taken  before  Mr. 
McGovern  and  Mr.  Dunn  withdrew.  Their  action  cannot  be 
justified  when  it  is  for  the  sole  purpose  of  defeating  a 
quorum.  Under  these  specific  facts  Mr.  McGovern  and  Mr. 

Dunn  must  be  considered  to  be  present  for  the  determination 
of  the  existence  of  a quorum  at  the  vote  on  the  proposition 
which  was  submitted  to  them,  even  though  they  had  actually 
left  the  room  at  the  time  the  vote  was  taken. 

There  are  Missouri  cases  which  hold  that  when  a member 
of  a school  board  sits  silently  by  when  given  an  opportunity 
to  vote  he  is  regarded  in  law  as  voting  with  the  majority. 
Mullins  v.  Eveland,  234  S.W.2d  639,  641.  But  it  is  unneces- 
sary for  us  to  make  a determination  of  how  Mr.  McGovern  and 
Mr.  Dunn  are  to  be  considered  as  voting.  This  is  because  the 
three  affirmative  votes  were  a majority  of  the  remaining  five 
members  of  the  board  and  such  votes  were  sufficient  to  carry 
the  proposition  and  effect  the  appointment  of  Mr.  Shanberg 
even  if  Mr.  McGovern  and  Mr.  Dunn  are  regarded  as  voting 
against  it. 
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Under  the  facts  In  this  case  we  are  of  the  opinion 
that  Mr.  Shanberg  was  validly  appointed  to  fill  the  vacancy 
created  by  the  resignation  of  Mr.  Lanoue. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  as  follows: 

1 . When  a vacancy  occurs  on  the  board  of  a six-director 
school  district,  a quorum  of  at  least  four  members  i.j  neces- 
sary to  fill  such  vacancy. 

2.  Under  the  facts  in  this  case  Mr.  Shanberg  was 
validly  appointed  to  fill  the  vacancy  on  the  board  of  the 
Center  School  District. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Wayne  W.  Waldo. 


Very  truly  yours 


Thomas  f.  eagleton 

Attorney  General 
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August  26, 


OPINION  NO.  285  ANSWERED  BY 

LETTER . 

1963 


Honorable  Marvin  L.  Dinger 
Prosecuting  Attorney  of  Iron  County 
Iron ton,  Missouri 

Dear  Mr.  Dinger: 


FILED 

2!S 


This  is  In  answer  to  your  letter  of  July  3#  1963*  ln 
which  you  request  an  official  opinion  from  tills  office.  In 
your  letter  you  state  the  following: 


’’Is  a properly  organized  and  existing 
Special  Road  District  of  a Missouri 
County , entitled  under  the  provisions 
of  Missouri  Constitution,  Article  IV, 
Section  30  and  Missouri  Revised  Statutes, 
Section  142.350,  to  any  proceeds  of  the 
Missouri  Motor  Vehicle  Fuel  Tax?:’ 


The  answer  to  your  question  lies  In  a discussion  of 
Article  IV,  Section  30(a),  Constitution  of  Missouri,  1945. 

As  you  well  know,  this  constitutional  amendment  became  effec- 
tive on  March  6,  1962.  The  amendment  provides  for  the  im- 
position of  a tax  upon  fuel  used  for  propelling  highway  motor 
vehicles.  Once  the  tax  has  been  collected,  certain  refunds 
are  made  and  then  the  remaining  net  proceeds  of  the  tax,  after 
deducting  costs  of  collection,  apportionment  and  making  refunds 
Is  apportioned  between  the  counties,  cities,  and  the  state  In 
the  following  manner: 

(1)  Five  per  cent  goes  to  a special  trust  fund  which  1b 
credited  to  the  various  counties  of  the  state. 

(2)  Fifteen  per  cent  is  allocated  to  the  various  in- 
corporated towns,  villages  and  cities  having  a population  of 
more  than  200  according  to  the  last  federal  decennial  census. 
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(3)  The  remaining  eighty  per  cent  of  the  net  proceeds 
1b  allocated  to  the  state. 

There  is  no  provision  within  the  constitutional  amend- 
ment for  any  fuel  tax  collected  pursuant  to  it  to  be  disbursed 
to  road  districts.  Therefore,  it  is  the  opinion  of  this  office 
that  no  state  motor  fuel  tax  is  to  be  allocated  to  road 
districts . 

In  your  letter  you  cite  Section  142.350,  RSMo  1959*  Ve 
are  of  the  opinion  that  the  constitutional  amendment  repealed 
any  conflicting  statutory  provisions  formerly  contained  In 
Chapter  142,  RSMo  1959-  Section  142.350,  supra,  referred  to 
the  distribution  of  fuel  tax  collected  by  the  state  prior  to 
the  adoption  of  the  constitutional  amendment  and,  therefore, 
is  to  be  disregarded  when  interpreting  Article  IV,  Section 
30(a),  Missouri  Constitution,  1945. 


Yours  very  truly. 


£03:  bj 


mOHAST  .'EA5LST0'Kf 

Attorney  Oeneral 


OPINION  NO.  286  ANSWERED  BY  LETTER 
(Waldo) 


July  10,  1963 


Honorable  Janies  E.  Godfrey 
State  Representative 

Jrd  District,  City  of  St.  Louis 
18  Olive  Street 
St.  Louis,  Missouri 


FI  LED 


Dear  Mr.  Godfrey: 

This  is  in  reply  to  your  letter  of  July  3,  1963*  In 
which  you  requested  an  opinion  as  to  whether  or  not  Harris 
Teacher 'b  College  should  receive  State  aid  under  Sections 
168.230  and  168.240,  RSMo  1959- 

The  State  Department  of  Education  has  informed  this 
office  that  Harris  Teacher's  College  has  received  State 
aid  under  these  sections  over  the  past  years,  the  last  pay- 
ment being  $06,662.00  for  the  school  year  which  ended  June 
30,  1962. 

I am  further  Informed  that  the  last  General  Assembly 
Included  an  appropriation  of  $275* 000. 00  for  the  purpose 
of  making  payments  under  these  sections  for  the  next  biennium. 
The  State  Department  of  Education  now  has  available  $137,500.00 
for  the  purpose  of  making  payments  for  the  school  year  which 
ended  June  30,  1963,  and  they  are  now  in  the  process  of  al- 
locating these  funds  to  the  various  colleges  entitled  thereto 
In  accordance  with  the  provisions  of  Sections  168.230  and 
168. 240,  RSMo  1959.  This  next  payment  will  be  made  as  soon 
as  the  applications  can  be  processed. 

I trust  that  this  Information  Is  of  Interest  to  you  and 
will  suffice  as  an  opinion  In  answer  to  your  request  of  July 
3*  1963*  I am  alwayB  happy  to  be  of  service  in  any  way  I 
can. 


Yours  very  truly. 


TtfOMA'5  'VS  EA'ffLETOM 

Attorney  General 
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DIVISION  OP  INDUSTRIAL  INSPECTION: 
EMPLOYMENT  AGENCIES: 

LICENSES: 


Grant  Cooper  and  Associates  Is 
operating  or  conducting  an  employ- 
ment agency  and  Is  required  to  be 
licensed  by  the  Division  of  Industrie 
Inspections. 


October  1,  L963 


OPINION  No.  293 


Don  L.  Cummings,  Director 
Division  of  Industrial  Inspection 
Department  of  Labor  and  Industrial 
Relations 

Jefferson  City,  Missouri 

Dear  Mr.  Cummings: 

In  your  letter  of  July  8,  1963*  you  request  an  opinion 
from  this  office  in  the  following  language: 

"Enclosed  herewith  you  will  please  find 
copies  of  correspondence  that  I have  had 
concerning  Qrant  Cooper  and  Associates  at 
1015  Locust  Street,  St.  Louis  1,  Missouri. 

"My  question  at  this  time  Is  that  I would 
appreciate  greatly  an  opinion  from  you  as  to 
whether  Qrant  Cooper  and  Associates  would  be 
liable  under  Chapter  289  RSMo,  1949]  and  if 
they  should  be  forced  to  obtain  a private 
employment  agency  license? 

"In  addition  to  the  correspondence  mentioned 
above,  I would  like  to  call  your  attention  to 
the  ad  run  in  the  Levin  Post  Dispatch 
newspaper,  as  well  as  the  enclosed  Information 
from  Kay  Williams  Personnel  and  Executive 
Service  Incorporated." 

Section  289.010,  RSMo  1959*  provides  In  part: 

"No  person,  firm  or  corporation  in  this 
state  shall  open,  operate  or  maintain 
an  employment  office  or  agency  for  hire, 
or  where  a fee  is  charged  to  either  ap- 
plicants for  employment  or  for  help, 
without  first  obtaining  a license  for 
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the  same  from  the  director  of  the 
division  of  industrial  Inspection 
of  the  state  department  of  labor 
and  industrial  relations.  Such 
license  fee  in  cities  of  fifty 
thousand  population  and  over  shall 
be  fifty  dollars  per  annum,  and  in 
all  cities  containing  less  than 
fifty  thousand  population,  a uniform 
fee  of  twenty-five  dollars  per  annum. 

Every  license  shall  contain  a designation 
of  the  city,  street  and  number  of  the 
building  in  which  the  lloensed  party 
conducts  said  employment  agency.  The 
license,  together  with  a copy  of  sec- 
tions 269.010  to  289.040,  shall  be 
posted  in  a conspicuous  place  in  each 
and  every  employment  agency." 

An  employment  agency  may  be  defined  as  an  agency  for  broker- 
age of  labor  for  a fee  paid  by  applicant  for  employment  or  by  a 
prospective  employer  to  any  person  or  group  engaged  in  the  busi- 
ness of  finding  positions  of  employment.  Florida  Industrial 
Commission  v.  Manpower,  91  So.  2d  197* 

We  believe  it  is  clear  that  under  Section  289.010,  supra, 
when  any  person,  firm  or  corporation  opens,  operates  or  maintains 
an  employment  office  or  agency  for  hire  in  this  state  (or  where 
a fee  is  charged  to  an  applicant  for  employment  in  securing  a 
position  for  him  or  where  a fee  is  charged  an  employer  for  ob- 
taining help)  a license  must  be  seoured  from  the  Division  of 
Industrial  Inspection.  The  fact  that  other  services  may  be  fur- 
nished to  either  the  employer  or  to  the  employee  is  immaterial  if, 
in  fact,  service  is  rendered  to  either  with  the  intent  of  creating 
or  establishing  a relationship  of  employment  between  them. 

You  enclose  a letter  you  received  from  Grant  Cooper  and 
Associates  dated  November  6,  1962.  In  this  letter  Grant  Cooper 
states  that  he  is  giving  complete  analysis  of  their  operation 
and  activities  and  lists  numerous  services  rendered  in  connection 
with  his  business.  On  page  3 of  said  letter  it  is  stated: 

"2.  Our  clients  often  give  us  the  name 
of  an  individual  in  whom  they  are  interested 
and  ask  us  to  determine  whether  or  not  this 
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Individual  would  consider  changing  positions 
and  If  so,  what  his  salary  requirement  would 
be.  We  establish  contact  with  the  Individual 
by  telephone,  letter  or  In  person.  A full 
report  of  our  contact  with  this  individual 
is  given  to  the  client  company.  They  make 
the  determination  as  to  whether  or  not  to 
continue  with  negotiations  and  if  so,  complete 
the  negotiations  and  hire  or  reject  as  they 
see  fit." 

On  page  4,  paragraph  5#  It  la  stated: 

"Client  companies  have  had  us  run  help  wanted 
advertisements  over  our  name.  In  some  cases 
responses  were  not  reviewed  by  us  but  all 
of  them  referred  to  the  client.  In  other 
cases,  we  have  reviewed  the  responses  and  made 
recommendations  as  to  the  Individuals  the 
company  should  consider  aB  prospects." 

Also,  on  page  4,  paragraph  7#  the  following  statement  Is  made: 

"Our  clients  have  requested  that  we  find 
prospects  for  a specific  opening.  This 
may  be  done  through  advertising,  search  let- 
ters, telephone  calls.  United  States  Bnploy- 
ment  Service,  use  of  college  placement  ser- 
vices, free  employment  services,  trade 
associations,  company  lay-offB,  and  private 
employment  agencies.  It  must  be  elacrly  under- 
stood that  on  such  an  assignment  we  have  never 
worked  on  a fee  basis  or  on  a retainer  basis. 

We  have  been  paid  by  the  client  only  by  the 
hour  and  for  the  amount  of  expenses  Involved. 

I would  like  to  emphasize  that  we  are  paid  In 
this  Instance  for  the  prospects  developed  and 
not  on  a basis  of  whether  or  not  the  company 
hires  any  of  the  prospects.  In  the  develop- 
ment of  the  prospect  list  we  Interview, 
eliminate  and  recommend  those  considered  to 
be  suitable  for  the  position  available.  It 
Is  important  to  know  that  these  prospect 
lists  become  the  property  of  the  client  who 
paid  for  our  service  and  are  not  used  to  ex- 
pose such  persons  for  other  Immediate  employment." 
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We  believe  that  services  rendered  by  Grant  Cooper  and 
Associates  to  employers  by  contacting  prospective  employees  to 
let  such  employee  know  of  job  openings  as  stated  on  page  3* 
paragraph  2,  constitutes  employment  agency  work,  even  though 
the  employer  and  employee  make  the  final  determination  concerning 
such  employment. 

We  also  believe  that  the  services  rendered  the  employers 
under  paragraphs  5 and  7 of  page  4 also  constitutes  employment 
agency  work  which,  under  Section  289.010,  supra,  requires  a 
license  by  such  person,  firm  or  corporation  for  rendering  such 
service. 

In  our  opinion,  it  is  immaterial  as  to  whether  the  employer 
or  employee  is  obligated  to  pay  for  the  services  so  long  as  one 
or  the  other  is  required  to  pay  Grant  Cooper  and  Associates  for 
such  service. 

You  also  enclose  with  your  letter  an  advertisement  which 
appeared  In  the  St.  Louis  Post  Dispatch  on  June  23*  19^3* 

This  advertisement  Is  headed  '’Manufacturing  Manager"  and  states 
the  type  of  work  or  employment  offered  by  the  "client"  and 
training  and  experience  required  of  the  employee  together  with 
the  salary  range.  The  telephone  number  and  the  office  address 
In  St.  Louis  of  Grant  Cooper  and  Associates  Is  given  In  this 
advertisement.  Certainly,  this  advertisement  Is  an  invitation 
or  a request  for  any  person  who  thinks  he  meets  the  qualifications 
of  the  Job  offered  and  Is  Interested  in  securing  such  a position 
to  get  in  contact  with  Grant  Cooper  and  Associates.  Certainly, 
such  services  as  offered  by  Grant  Cooper  ard  Associates  In  this 
advertisement  constitute  services  rendered  by  an  employment 
agency  under  Section  289*010,  supra. 

CONCLUSION 

Based  on  the  information  you  have  submitted,  it  Is  our 
opinion  that  Grant  Cooper  and  Associates  are  engaged  In  repre- 
senting employers  in  obtaining  emplr^es  as  well  as  representing 
employees  In  securing  employment;  that  they  charge  a fee  from 
either  the  employer  or  employee  for  such  services,  and  that 
under  the  provisions  of  Section  289.010,  RSMo  1959#  they  are 
required  to  be  licensed  by  the  Division  of  Industrial  Inspection. 
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The  foregoing  opinion,  which  Z hereby  approve,  was  pre- 
pared by  my  Assistant,  A.  Moody  Mansur. 

Very  truly  yours. 


NM:lt 


amto  vrmmm 

Attorney  General 


TAXATION: 

AIRLINE  COMPANIES: 

COUNTY  COLLECTOR: 

CITY  COLLECTOR: 

CONSTITUTIONAL  CHARTER  CITIES: 


Taxes  levied  by  constitutional  charter 
cities  on  locally  assessed  real  and 
personal  property  of  airline  companies 
are  to  be  entered  in  the  city  tax  books 
and  collected  by  the  city  collectors. 


OPINION  NO.  295 


August  16,  1963 


State  Tax  Commission 
100  East  Capitol  Avenue 
Jefferson  City,  Missouri 

Oentlemem 


You  nave  requested  the  opinion  of  this  office  on  the  fol- 
1 owing  question: 

"Should  the  property  tax  rates  for  first 
class  and  constitutional  charter  cities, 
which  are  to  be  levied  on  locally  assessed 
real  and  tangible  personal  property  of  air- 
line companies,  be  entered  in  the  city  tax 
books  and  collected  by  the  oity  collectors, 
or  should  they  be  entered  in  the  county 
railroad  tax  books  and  collected  by  county 
collectors?" 


Chapter  155*  Revised  Statutes  of  Missouri,  provides  for 
the  taxation  of  aircraft  of  airline  companies.  Section  155.060 
of  that  Chapter  specifically  provides  in  parti 

"Taxes  levied  on  all  aircraft  under  this 
chapter  shall  be  levied  and  collected  in 
the  manner  provided  for  the  taxation  of 
railroad  property,  and  the  county  courts 
and  other  officials  shall  perform  the 
same  duties  and  may  exercise  the  same 
powers  in  levying  and  collecting  the 
taxes  on  aircraft  as  such  officials  are 
required  to  perform  in  the  levy  and 

collection  of  taxes  on  railroad  property. 

• * 


The  only  reference  in  Chapter  155  to  property  other  than 
aircraft  is  contained  in  Section  155.070  which  provides  as 
follows! 


"All  real  property,  or  tangible  personal 
property  of  whatever  kind,  of  an  airline 
company,  with  the  exception  of  its  air- 
craft, shall  be  assessed  by  the  proper 
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assessors  in  the  several  counties,  cities, 
incorporated  towns  and  villages  wherever 
the  property  is  located,  under  the  general 
revenue  laws  of  the  state  and  municipal 
laws  regulating  the  assessments  of  other 
local  property  in  the  counties,  cities, 
incorporated  towns  and  villages,  respectively." 

Section  151.100,  RSMo,  contains  provisions  somewhat  similar 
to  Section  155.070  relating  to  the  assessment  of  local  property 
of  railroads.  However  Section  151.100  has  the  additional  provi- 
sion that  "the  taxes  on  the  property  so  assessed  shall  be  levied 
and  collected  according  to  the  provisions  of  this  chapter." 

(Ch.  151).  Detailed  provisions  are  set  forth  in  Chapter  151 
respecting  the  levy  and  collection  of  taxes  on  local  property, 
both  real  and  personal,  of  railroads,  including  those  taxes  due 
cities.  All  such  taxes  are  due  and  payable  to  the  county  collec- 
tor under  the  provisions  of  Section  151.200,  RSMo.  There  is  no 
comparable  statutory  provision  contained  in  Chapter  155  respect- 
ing the  levy  and  collection  of  taxes  on  local  property  of  airline 
companies. 

Inasmuch  as  Section  155.060  is  in  terms  limited  to  the  levy 
and  collection  of  taxes  on  aircraft,  it  follows  that  only  taxes 
on  aircraft  are  to  be  levied  and  collected  in  the  same  manner  as 
those  provided  by  law  for  the  taxation  of  railroad  property,  and 
that  taxes  levied  and  collected  on  all  other  property,  both  real 
and  tangible  personal,  belonging  to  airline  companies  are  to  be 
levied  and  collected  in  the  same  manner  as  that  provided  by  law 
with  respect  to  similar  property  of  all  other  taxpayers. 

There  is  no  basis  in  our  statutes  for  differentiating  be- 
tween property  of  airline  companies,  other  than  aircraft,  and 
similar  property  belonging  to  other  taxpayers.  Hence,  the 
property  of  airline  companies,  other  than  aircraft,  and  the 
taxes  thereon  may  not  be  entered  on  the  railroad  tax  book. 


CONCLUSION 


Taxes  levied  by  constitutional  charter  cities  on  locally 
assessed  real  and  personal  property  of  airline  companies  are  to 
be  entered  in  the  city  tax  books  and  collected  by  the  city 
collectors. 
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The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Joseph  Nessenfeld. 

Very  truly  yours. 


th ms-vrYKismm 

Attorney  General 


SAFETY  RESPONSIBILITY: 

MOTOR  VEHICIE  SAFETY  RESPONSIBILITY: 


A Judgment-creditor  need  not 
proceed  against  the  surety  bond, 
given  by  the  judgment -debtor 
as  proof  of  financial  responsibilii 
before  the  Director  can  suspend  the  license  and  reglstratioi 
of  said  Judgment -debtor  for  failure  to  satisfy  the  Judgment 
A Judgment  is  deemed  satisfied  when  the  amounts  and 
conditions  of  payment  have  been  met  in  Section  303*120, 

RSMo  1959. 


October  17,  1963 


Honorable  Earl  R.  Blackwell 
State  Senator,  22nd  District 
Hillsboro,  Missouri 

Dear  Senator  Blackwell t 

This  is  in  answer  to  your  recent  letter  requesting  an 
official  opinion  from  this  office.  In  your  letter  you  seek 
our  interpretation  of  certain  sections  found  within  the  Missouri 
Motor  Vehicle  Safety  Responsibility  Law,  Chapter  303,  RSMo  1939* 
(All  statutory  references  herein  shall  be  to  the  Revised  Statutes 
of  Missouri,  1959*  unless  otherwise  designated.)  Without  directly 
quoting  your  letter,  we  believe  you  have  presented  the  following 
problem  for  our  consideration! 

B,  while  driving  an  automobile  owned  by 
him,  was  involved  in  an  accident  which 
resulted  in  damages  to  A.  A sued  B for 
his  damages  arising  out  of  this  accident. 

B had  previously  given  the  Director  of 
Revenue  a surety  bond  as  proof  of  financial 
responsibility  [proof  of  ability  to  respond 
in  damages  for  liability  on  account  of 
acoidents  occurring  after  the  effective 
date  of  the  bond,  Section  303*020(10)] 
pursuant  to  Section  303.230,  and  thus, 
was  not  required  to  deposit  security  with 
the  Director  to  satisfy  any  judgment  which 
might  arise  out  of  this  accident.  Sections 
303*030;  303*060.  A eventually  obtained  a 
judgment  for  more  than  twice  the  amount  of 
the  bond. 
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Honorable  Earl  R.  Blackwell 


Question!  Must  A proceed  against  B's 

surety  bond  before  the  Director 
can  suspend  B's  drivers  license 
and  motor  vehicle  registration 
under  Section  303.100f 

The  answer  to  this  question  Is  "No".  Section  303*230  allows 
a judgment -credit or  the  right  to  bring  an  action  In  the  name  of 
the  state  against  the  company  or  persons  executing  the  Judgment - 
debtor's  bond.  This  procedure  can  be  followed  only  If  the 
judgment  Is  not  satisfied  within  sixty  days  after  It  becomes 
final.  Howeverj  the  right  to  sue  granted  to  the  Judgment -creditor 
Is  separate  and  distinct  from  the  duties  Imposed  upon  the  Director 

If  any  person  falls  to  satisfy  a final  judgment  within  sixty 
days,  then  the  clerk  of  the  court  In  which  such  judgment  Is 
rendered.  Is  required  to  forward  a certified  copy  of  said  Judgment 
to  the  Director,  Section  303*090.  Upon  receipt  of  the  certified 
copy  of  the  Judgment,  Section  303*100  says  that  the  Director  "*** 
shall  forthwith  suspend  the  license  and  registration  and  any  non- 
resident's operating  privilege  of  any  person  against  whom  such 
judgment  was  rendered***."  Section  303*100  makes  only  two  ex- 
ceptions or  qualifications  to  such  a suspension.  One  Is  when 
the  judgment -debtor  obtains  from  the  court  rendering  such  judgment 
permission  to  pay  the  Judgment  In  installments.  The  other  is  when 
the  judgment -creditor  consents  in  writing  that  the  Judgment -debtor 
be  allowed  his  license  and  registration  and  the  judgment -debtor 
furnishes  proof  of  financial  responsibility. 

A surety  bond  given  as  proof  of  financial  responsibility 
under  Section  303*230,  "***shall  be  conditioned  for  payments  in 
amounts  and  under  the  same  circumstances  as  would  be  required  In 
a motor  vehicle  liability  policy***."  Section  303.190  says  that 
a motor  vehicle  liability  policy  needed  as  satisfactory  evldenoe 
of  financial  responsibility,  is  subject  to  the  following  limits: 

"***Flve  thousand  dollars  because  of  bodily 
Injury  to  or  death  of  one  person  In  any  one 
accident  and,  subject  to  said  limit  for  one 
person,  ten  thousand  dollars  because  of 
bodily  injury  to  or  death  of  two  or  more 
persons  in  any  one  accident,  and  two  thousand 
dollars  because  of  Injury  to  or  destruction 
of  property  of  others  In  any  one  accident." 
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Thus,  the  above  amounts  and  payment  conditions  are  those 
required  for  a surety  bond.  If  the  principal  or  surety  pays 
the  Judgment -credit or  under  these  conditions  and  for  these 
amounts,  then,  for  the  purpose  of  the  .Safety  Responsibility  Law, 
such  Judgment  Is  deemed  satisfied,  Section  303.120.  That  section 
specifically  provides  that  for  the  purpose  of  the  law  in  question. 
Judgments  shall  be  deemed  satisfied  (l)  when  five  thousand  dollars 
has  been  credited  upon  a Judgment  or  Judgments  rendered  in  excess 
of  that  amount  because  of  injury  to  or  death  of  one  person  as  the 
result  of  any  one  accident,  or  (2)  when,  subject  to  such  limit  for 
one  person,  ten  thousand  dollars  has  been  credited  upon  any  Judgment 
or  Judgments  in  exoess  of  that  u»t)ur.t  because  of  injury  to  or  death  of 
two  or  more  persons  as  the  result  of  any  one  accident,  or  (3)  when 
two  thousand  dollars  has  been  credited  upon  any  Judgment  or  Judgments 
rendered  in  excess  of  that  amount  because  of  injury  to  or  destruction 
of  property  of  others  as  the  result  of  any  one  accident.  If  the 
judgment  is  "satisfied1  as  provided  in  Section  303*120,  then  the 
Director  is  not  authorised  to  suspend  the  Judgment -debtor' s license 
and  registration  under  Section  303.100.  Therefore,  the  fact  that 
A obtained  a Judgment  for  more  than  twice  the  amount  of  B's  surety 
bond  nas  no  relation  to  the  problem  herein  discussed. 


CONCLUSION 


A Judgment -creditor  need  not  proceed  against  the  surety  bond, 
given  oy  tne  judgment -debtor  as  proof  of  financial  responsibility 
under  Section  303*230,  RSMo  1959,  before  the  Director  of  Revenue 
can  suspend  the  license  and  registration  of  said  Judgment -debt or 
for  failure  to  satisfy  the  judgment.  A judgment  is  deemed  satisfied 
when  the  amounts  and  conditions  of  payment  have  been  met  in  Section 
303.120,  RSMo  1959. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Eugene  0.  Bushmann. 


Very  truly  yours. 


EGB: bj j 


THOMAS  F.  SAG LET ON 
Attorney  General 


OPINION  NO.  298  ANSWERED  BY  LETTER. 


September 


Honorable  Walter  L.  Meyer 
State  Representative 
fourth  District 
St.  Louis  County 
9495  Yorktown  Drive 
Belief ontaine  Neighbors  37,  Missouri 

Dear  Mr.  Meyer: 

You  have  requested  this  office  for  an  opinion  concerning 
the  right  and  power  of  the  City  of  Belief ontaine  Neighbors, 
a city  of  the  fourth  clasB,  to  construct  a flood  wall  project 
to  protect  the  city  from  possible  flooding  of  the  Mississippi 
river . 

It  would  appear  that  Sections  79*390  and  79*470,  RSMo 
1959#  contain  a grant  of  power  to  cities  of  the  fourth  class 
which  Is  broad  enough  to  authorise  the  flood  wall  project. 

Relating  to  the  power  of  condemnation.  Section  88.667, 

RSMo  1959#  grants  fourth  class  cities  power  to  condemn  private 
property,  and  Section  88.077,  RSMo  1959,  authorises  all  cities 
to  condemn  private  property  outside  the  city  limits  for  author- 
ized purposes. 

Section  95*405,  RSMo  1959*  authorizes  cities  of  the 
fourth  class  to  issue  bonds  for  "other  Improvements . n This 
language  probably  would  be  broad  enough  to  cover  the  proposed 
flood  wall  project. 

With  reference  to  your  inquiry  concerning  cooperation 
with  the  federal  government  in  this  project,  this  would  be 
authorized  under  Chapter  70  of  the  Revised  Statutes  of  Missouri, 

1959. 


9,  1963 


FILED 


We  sincerely  hope  that  these  citations  and  suggestions 
will  be  of  assistance  to  the  City  Attorney  of  Belief ontaine 


Honorable  Walter  L.  Meyer 
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Neighbors  in  reaching  a conclusion  and  determination  of  the 
problems  you  present.  We  also  enclose  herewith  a copy  of  an 
opinion  dated  July  3*  1957 , to  William  A.  Geary , Jr.,  and 
copy  of  an  opinion  dated  April  18,  1956,  to  Haskell  Holman. 

We  believe  these  opinions  may  shed  some  light  on  this  problem. 

If,  as  you  Intimate,  the  city  contemplates  the  Issuance 
of  bonds,  then  In  the  final  analysis  the  problem  must  be  passed 
upon  by  the  city's  bond  attorney.  We  suggest  that  It  would  be 
entirely  appropriate  to  submit  these  problems  for  final  deter- 
mination by  the  city's  bond  attorney. 

We  do  hope  that  the  foregoing  Information  and  suggestions 
will  be  of  aid  and  assistance  to  you  and  to  the  officials  of 
the  City  of  Belief ontaine  Neighbors. 


Yours  very  truly, 

THOMAS  F.  EAGLETON 
Attorney  General 


By 


JOS; ml 
Enos  (2) 


J.  Gordon  Slddens 
Assistant  Attorney  General 


Opinion  No.  301  Answered  by  Letter 


December  18,  19^3 


F I L F.  D I 

3<5/  : 


E.  V.  Nash,  Warden 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 

Dear  Warden  Nash: 

This  refers  to  your  letter  of  July  16,  1963,  and  our 
subsequent  conversations  with  you  and  others  associated  with 
the  Department  of  Corrections  concerning  the  purohase  of 
Inlots  191  and  192  of  the  City  of  Jefferson,  Missouri,  by  the 
State  of  Missouri,  for  the  use  and  benefit  of  the  Missouri 
State  Penitentiary,  pursuant  to  a contract  which  was  enclosed 
with  you r letter  and  an  appropriation  which  was  made  by  the 
General  Assembly  this  year. 

You  furnished  an  abstract  of  title  for  Inlots  191  and 
192  which  was  certified  by  Cole  County  Abstract,  Realty  and 
Insurance  Co.,  Jefferson  City,  Missouri,  on  July  12,  1963, 
at  5*00  p.m. 

It  is  our  opinion  that  the  abstract  shows  that,  as  of  the 
date  of  its  certification,  merchantable  title  of  record  was 
vested  one-fourth  in  Mary  Church  Barrett,  one-fourth  in  Eliza- 
beth Church,  and  one-half  in  A.  E.  Blaser  and  Orace  L.  Blaser, 
husband  and  wife,  subject  to  the  lien  of  taxes  for  1963  and  to 
a certificate  being  obtained  showing  no  federal  court  Judgments 
against  the  owners  of  said  real  estate. 

It  is  our  information,  however,  that  A.  E.  Blaser  died 
some  years  ago  without  having  been  divorced  from  Grace  L. 
Blaser,  so  that  title  to  their  one-half  interest  in  said  real 
estate  vested  in  Mrs.  Blaser  alone.  This  is  not  shown  by  the 
abstract  and  we  require  that  there  be  obtained  and  recorded 
and  shown  in  the  abstract  an  affidavit  of  some  person  familiar 
with  the  facts,  showing  the  date  and  place  of  Mr.  Blaser' s 
death  and  the  fact  that  he  died  without  having  been  divorced 
from  Mrs.  Blaser. 


E.  V.  Hash,  Warden 


Further,  as  stated  in  your  letter,  Oraee  L.  Blaser  died 
in  July,  1963,  subsequent  to  her  execution  of  the  contract 
to  sell  said  real  estate  to  the  State  of  Missouri.  Her  es- 
tate is  being  administered  in  the  Probate  Court  of  Cole  County, 
Missouri,  and  one  of  her  sons,  Arthur  E.  Blaser,  is  the  admin- 
istrator. At  the  suggestion  and  request  of  Russell  Keyes, 
attorney  for  the  administrator,  this  office  has  filed  a petition 
with  the  Probate  Court  of  Cole  County,  Missouri,  asking  that 
the  court  order  the  administrator  to  execute  specifically  the 
contract  to  sell  the  decedent's  one-half  Interest  in  Inlots  191 
and  192  to  the  State  of  Missouri  and  to  execute  an  appropriate 
deed  for  that  purpose.  This  petition  and  an  entry  of  appearance 
prepared  by  Mr.  Keyes  and  signed  by  the  administrator  were 
filed  on  December  4,  1963.  Copies  thereof  are  enclosed  here- 
with. We  requested  that  the  court  enter  an  order  setting  this 
matter  for  hearing  on  December  27,  19&3*  and  we  assume  that 
the  order  directing  the  administrator  to  convey  the  decedent's 
Interest  in  this  real  estate  will  be  made  as  a routine  matter 
and  without  opposition. 

We  are  furnishing  to  Mr.  Keyes  a copy  of  this  letter  and 
a suggested  form  of  order  to  be  entered  by  the  court  in  this 
matter.  It  is  our  understanding  that  Mr.  Keyes  will  take  came 
of  getting  the  order  entered  and  will  prepare  the  deed  to  be 
executed  by  the  administrator.  This  action  to  obtain  specific 
execution  of  the  contract  has  been  taken  pursuant  to  Sections 
473.303  to  473.313,  RSMo  1959,  and  we  call  attention  particular- 
ly to  Section  473*310  which  contains  provisions  with  respect 
to  the  form  of  deed  to  be  executed  by  an  administrator,  includ- 
ing the  fact  that  the  deed  must  be  acknowledged  in  open  court. 

We  til  bo  note  that  the  contract  for  the  sale  of  the  land  and 
the  proposed  court  order  provide  for  a warranty  deed.  None  of 
the  proceedings  with  respect  to  the  administration  of  Mrs. 
Blaser's  estate  are  shown  in  the  abstract  of  title  and  such 
proceedings,  through  the  entry  of  the  order  to  convey  this  real 
•state, should  be  shown  therein  at  the  expense  of  the  estate. 

We  have  also  prepared  and  enclose  herewith  separate  deeds 
for  execution  by  Nary  Church  Barrett  and  Elizabeth  Church 
conveying  their  interests  in  this  real  estate.  Since  Mrs. 
Barrett  lives  in  St.  Louis,  it  would  expedite  the  closing  of 
this  transaction  if  she  would  execute  her  deed  at  once  and 
deliver  it  to  someone  in  Jefferson  City  to  be  held  in  escrow 
pending  payment  of  the  purchase  price.  You  may  wish  to  take 
up  with  Mr.  Keyes  or  Mr.  Blaser  the  matter  of  obtaining  execu- 
tion of  this  deed. 
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E.  V.  Nash,  Warden 


Since  it  appears  that  all  exceptions  and  requirements 
mentioned  above  can  be  readily  satisfied  and  that  it  should 
be  possible  to  obtain  merchantable  title  and  close  this 
transaction  shortly  after  the  entry  of  the  proposed  court 
order  on  December  27,  1963,  we  believe  that  it  is  in  order 
for  you  to  requisition  the  checks  in  payment  of  the  purchase 
price  of  the  real  estate.  There  should  be  one  check  payable 
to  Arthur  E.  Blaser,  administrator,  estate  of  Grace  L.  Blaser, 
deceased,  in  the  amount  of  Four  Thousand  One  Hundred  and 
Twenty-five  Dollars  ($4,123.00).  There  should  also  be  separate 
checks  payable  to  Mary  Church  Barrett  and  Elizabeth  Church, 
each  in  the  amount  of  Two  Thousand  Sixty-two  Dollars  and  Pifty 
Cents  ($2,062.30). 

One  copy  of  the  contract  which  was  enolosed  with  your  letter 
is  returned  herewith.  The  other  copy  was  filed  with  the 
petition  which  we  filed  in  the  probate  court.  The  abstract 
of  title  has  been  delivered  to  Mr.  Keyes.  A copy  of  the  pro- 
posed form  of  court  order  also  is  enolosed  for  your  records. 

Very  truly  yours. 


TH0HC3  T.  "TSAflUSTON ' 
Attorney  General 


JCB: df 

Enos. 


COUNTIES: 

BOUNTY  COLLECTORS: 
STATUTES: 
COMPENSATION: 
CONSTITUTIONAL  LAW: 


Senate  Bill  No.  259*  72nd  Gene  'al  Assembly, 
becomes  effective  Oct.  13,  1963-  It  does  not 
violate  Sec.  13,  Art.  VII,  Constitution  of  Mo., 
194-5,  as  ^-st  or  2nd  class 

counties/under  charter.  Collectors  in  3rd  or 
4th  class  counties  which  fall  into  the  classifi- 
cation of  Subdivision  (15)  of  the  bill  are, 
during  their  current  term  of  office,  limited  to 
the  compensation  authorized  by  Section  52.270, 
RSMo  1959. 


September  4,  1963 


Honorable  Alfred  A.  Speer 
Representative,  12th  District 
St.  Louis  County 
101  South  Meramec 
Clayton  5,  Missouri 

Dear  Mr.  Speer: 

This  is  in  response  to  your  recent  request  for  an  opinion 
of  this  office  which  request  reads  as  follows) 

"The  recent  General  Assembly  enacted 
Senate  Bill  259*  Subsection  (15)  of  which 
altered  the  commission  to  be  paid  County 
Collectors  who  collect  over  Four  Million 
Dollars  ($4,000,000)  in  taxes  per  year, 

"As  you  knot*,  St,  Louis  County  collects 
well  over  $4,000,000  in  property  taxes 
per  year,  and  that  by  its  ordinances  the 
Collector  of  Revenue  is  salaried  and  all 
such  commissions  due  him  are  paid  into 
the  County 'b  general  revenue  fund.  How- 
ever, Z do  not  know  whether  the  other 
Counties  affected  by  Subsection  (15) 
have  salaried  collectors. 

"Will  you  please  give  me  your  opinion 
whether  this  new  act  is  invalid  with  re- 
spect to  Article  VII,  Section  13  of  the 
Missouri  Constitution  dealing  with  an 
increase  in  salary  of  public  officials 
while  in  office,  and  also  the  date  on 
which  this  act  should  be  implemented," 


OPINION  NO.  303 


FILED 


Honorable  Alfred  A.  Speer 


Senate  Bill  Mo.  259  of  the  72nd  General  Assembly  effected 
a repeal  of  Section  52.260,  RSMo  1959*  and  an  enactment  of  a 
new  section  to  be  known  as  52.260,  which, as  It  applies  to  your 
questions,  reads  as  follows: 

"Section  1.  Section  52.260,  RSMo  1959 
Is  repealed  and  one  new  section  enacted 
In  lieu  thereof,  to  be  known  as  section 
52.260,  to  read  as  follows: 

52.260.  The  collector  in  counties 
not  having  township  organization  shall 
collect  and  retain  the  following  com- 
missions for  collecting  all  state,  county, 
bridge,  road,  school  and  all  other  local 
taxes.  Including  merchants',  manufacturers' 
and  liquor  and  beer  licenses,  other  than 
back,  delinquent  and  ditch  and  levee  taxes, 
and  the  commissions  constitute  his  compensa- 
tion except  In  counties  where  the  collector 
Is  paid  a salary  in  lieu  of  fees: 

* * * * 

(15)  In  counties  wherein  the  total 
amount  levied  for  any  one  year  exceeds 
four  million  dollars,  a commission  of  one 
per  cent  on  the  amounts  collected." 

The  act  does  not  purport  to  increase  the  compensation  of 
county  collectors  who  a re  paid  by  "salary  In  lieu  of  fees." 
Since  collectors  of  counties  of  the  first  and  second  classes 
are  paid  by  salary.  Section  52.320,  RSMo  1959*  Section  52.420, 
1961  Cum.  Supp.,  and  since  the  salary  of  officers  In  counties 
having  charters  is  governed  solely  by  those  counties.  Section 
18(e),  Article  VI,  Constitution  of  Missouri,  1945,  the  com- 
pensation of  such  officers  will  not  be  increased  by  the  pro- 
visions of  Senate  Bill  Mo.  259.  Hence,  the  constitutional 
prohibition  against  an  increase  In  an  officer's  compensation 
during  his  term  of  office.  Section  13*  Artlole  VII,  Constitu- 
tion of  Missouri,  1945#  can  in  no  way  affect  or  delay  the  date 
upon  which  Senate  Bill  No.  259  becomes  effective  in  such 
counties . 
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Honorable  Alfred  A.  Speer 


Since  Subdivision  (15)  applies  to  all  counties  wherein 
the  "total  amount  levied  for  any  one  year  exceeds  four  million 
dollars  . . it  is  conceivable  that  it  could  apply  to  coun- 
ties of  the  third  and  fourth  class.  Because  the  collectors 
in  those  counties  are  compensated  by  commissions , it  is  possible 
that  Senate  Bill  No.  259  could  cause  an  increase  in  their  com- 
pensation by  making  the  provisions  as  to  limitations  on  the 
amount  of  commissions  collectors  are  allowed  to  retain  found 
in  Section  52.270,  1961  Cum.  Supp.,  inapplicable  to  such  col- 
lectors. This  section  imposes  limitations  on  the  amount  of 
commissions  retainable  by  collectors  in  the  classifications 
indicated  in  Subdivisions ( 1 ) through  (l4)  of  Section  52.260, 
but  makes  no  reference  to  the  collectors  who  come  within  the 
newly  created  Subdivision  (15). 

However,  we  are  not  advised  as  to  whether  any  counties 
of  the  third  and  fourth  classes,  by  virtue  of  their  respective 
tax  levies,  do  in  fact  come  within  the  provisions  of  Sub- 
division (15);  and  any  definitive  pronouncement  in  this  area 
would  be  based  solely  on  speculation.  Suffice  it  to  say  that 
if  Subdivision  (15)  did  increase  the  amount  of  commissions 
retainable  by  removing  certain  collectors  from  the  limitations 
set  out  in  Section  52.270,  supra.  Section  13,  Article  VII  of 
our  Constitution  would  prevent  such  collectors  from  receiving 
compensation  in  excess  of  the  presently  established  limits 
during  their  current  terms  of  office.  State  ex  rel.  Stations  v. 
Parmer  (Mo.  Sup.  1917),  196  SW  1106,  1109(5,  6].  See  also 
opinion  of  the  Attorney  General  to  Milton  Carpenter  dated 
Deoember  30,  1959,  PP.  7-8,  attached  herewith.  Such  a con- 
tingency would,  however,  have  no  effect  upon  the  applicability 
of  all  other  provisions  of  the  law. 

We  turn  now  to  your  question  concerning  the  effective 
date  of  Senate  Bill  No.  259*  Since  the  bill  contains  no 
emergency  clause  and  is  not  an  appropriation  act,  it  will 
become  part  of  the  law  of  this  state  "ninety  days  after  the 
adjournment  of  the  session  at  which  it  was  enacted  . . 

Section  29,  Article  III,  Constitution  of  1945.  The  72nd 
General  Assembly  having  adjourned  on  July  15,  1963,  and 
Senate  Bill  No.  259  having  been  approved  by  the  Governor, 
it  will  become  effective  on  October  13,  1963. 
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Honorable  Alfred  A.  Speer 


CONCLUSION 


It  is  the  opinion  of  this  of floe  that  Senate  Bill  No,  259 
of  the  72nd  General  Assembly  will  become  effective  October  13, 
1963,  in  *11  counties,  and  that  such  bill  does  not  increase 
the  compensation  of  collectors  in  first  or  second  class  coun- 
ties or  counties  under  a constitutional  charter,  and  such  bill 
will  not,  during  the  term  of  the  collectors  of  third  and  fourth 
class  counties  now  in  office,  authorize  the  payment  to  such 
collectors  of  compensation  in  excess  of  that  authorized  to  be 
retained  by  such  collectors  under  the  provisions  of  Section 
52.270,  RSMo. 

This  opinion,  which  I hereby  approve,  was  prepared  by 
ray  Assistant,  Albert  J,  Stephan,  Jr. 


Very  truly  yours. 


W 


i)'J\ : 


Jtr  • 


EAGLETON 
Attorney  General 


AJS;kld$ral 


COUNTIES: 

OFFICERS: 

COUNTY  COURTS: 

COUNTY  HEALTH  OFFICER: 
COUNTY  HEALTH  CENTER: 


In  those  counties  which  have  a 
county  health  center,  the  county 
court  should  appoint  the  director 
of  the  public  health  center  as  the 
county  health  officer. 


August  12,  1963 

Opinion  No.  306 


Honorable  Paul  Boone 
Prosecuting  Attorney 
Ozark  County 
Gainesville,  Missouri 

Dear  Mr.  Boone: 

This  is  in  reply  to  your  letter  of  July  23,  1963*  request- 
ing an  opinion  from  this  office.  Your  letter  reads  as  follows: 

"X  would  like  your  opinion  concerning 
two  separate  sections  of  the  Missouri 
statutes  concerning  a county  health 
officer. 

"Section  192.260  RS  Mo  1959  provides: 

"•The  County  courts  of  the  several  coun- 
ties of  this  state  may  appoint  a duly 
licensed  qualified  physician  as  a coun- 
ty health  officer  for  a term  of  one  year, 
and  in  the  event  a vacancy  is  created 
in  the  office  of  the  county  health  offi- 
cer, such  court  may  appoint  a duly  li- 
censed qualified  physician  for  the  un- 
explred  term.  If  the  county  court  of 
any  county  decides  to  appoint  a county 
health  officer  as  empowered  in  this  law, 
it  shall  agree  with  the  officer  as  to 
the  compensation  and  expenses  to  be  paid 
for  such  service,  which  amount  shall 
be  paid  out  of  the  county  treasury  of 
the  county.  Nothing  contained  herein 
shall  be  construed  to  require  the  county 
court  of  any  county  to  appoint  a county 
health  officer  in  any  county.* 


Honorable  Paul  Boone 
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"Section  205.100  RS  Mo.  1959  provides: 

M,The  county  court  or  courts  shall  annual- 
ly at  their  February  meeting,  appoint 
the  director  of  the  public  health  center 
as  county  health  officer  and  such  county 
health  officer  shall  exercise  all  of  the 
rights  and  perform  all  of  the  duties  per- 
taining to  that  office  as  set  forward 
under  the  health  laws  of  the  state  and 
rules  and  regulations  of  the  division  of 
health  of  the  department  of  public  health 
and  welfare.* 

"Xt  appears  to  me  the  two  statutes  in  con- 
flict, in  that  the  first  section  appears 
to  be  directory,  and  the  second  appears 
to  be  mandatory  with  the  further  provi- 
sion that  the  director  of  the  public  health 
oenter  of  the  county  be  appointed.  Our 
county  does  have  a county  health  center. 

"Would  you  give  me  your  opinion  concern- 
ing the  apparent  conflict,  and  which 
of  the  statutes  should  our  county  court 
use  in  considering  the  appointment  of 
a county  health  officer?1' 

Section  205.100,  RSMo  1959*  quoted  in  your  letter,  was 
originally  enaoted  in  1945  and  is  found  in  substantially  its 
present  form  in  Laws  of  1945*  page  9^9»  House  Bill  280,  Section 
7.  The  1949  revision  changed  the  designation  of  the  office 
from  "deputy  health  commissioner"  to  "county  health  officer." 

Section  192.260,  RSMo  1959*  is  of  more  ancient  vintage. 
Former  revisions  of  this  law  date  back  to  Section  5421  of  the 
revision  of  1889.  As  amended  in  Laws  of  1919*  page  373,  the  law 
provided  that  the  county  court  "shall"  appoint  a deputy  state 
commissioner  of  health.  In  Laws  of  1933*  page  271,  the  law 
was  ohanged  to  provide  that  the  county  court  ’may"  appoint  a 
deputy  state  commissioner  of  health.  The  1945  Act  rephrased 
the  section  without  substantially  changing  its  meaning.  The 
1949  revision  act  designated  the  appointees  as  county  health 
officers  rather  than  deputy  state  commissioners  of  health. 
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Zn  82  C.J.S.,  Statutes,  Sections  366,  368  and  369,  Is 
given  the  general  rules  of  statutory  construction  which  we 
quote  as  follows: 

82  C.J.S.,  page  801.  "Statutes  which 
relate  to  the  same  person  or  thing,  or 
to  the  sane  class  of  persons  or  things, 
or  which  have  a common  purpose  are  in 
pari  materia.  * • * Under  the  so-called 
'pari  materia*  rule  of  construction,  it 
is  well  established  that  in  the  construc- 
tion of  a particular  statute,  or  in  the 
interpretation  of  its  provisions,  all 
statutes  relating  to  the  same  subject, 
or  all  statutes  having  the  same  general 
purpose,  that  is,  statutes  which  are  in 
pari  materia,  should  be  read  in  connection 
with  it;  and  such  related  statutes  may 
or  should  be  construed  together  as  though 
they  constituted  one  law,  that  is,  they 
must  be  construed  as  one  system,  and 
governed  by  one  spirit  and  policy,  and 
the  legislative  intention  must  be  ascer- 
tained, not  alone  from  the  literal  mean- 
ing of  the  words  of  a statute,  but  from 
a view  of  the  whole  system  of  which  it 
is  but  a part.  This  rule  of  construc- 
tion applies  although  the  statutes  to  be 
construed  together  were  enacted  at  dif- 
ferent times,  and  contain  no  reference 
to  one  another;  and  it  is  immaterial  that 
the  statutes  are  found  in  different  chap- 
ters of  the  revised  statutes  and  under 
different  headings 

82  C.J.S.,  page  810.  "The  court  must 
harmonize  statutes  relating  to  the  same 
subject,  if  possible,  and  give  effect  to 
each,  that  is,  all  applicable  laws  on  the 
same  subject  matter  should  be  construed 
together  so  as  to  produce  a harmonious 
system  or  body  of  legislation,  if  possible." 

82  C.J.S.,  Section  368,  page  836,  "Stat- 
utes in  pari  materia,  although  in  apparent 
conflict,  or  containing  apparent  inconsist- 
encies, should,  as  far  as  reasonably  possi- 
ble, be  construed  in  harmony  with  each 
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other,  so  as  to  give  force  and  effect  to 
each;  but,  if  there  is  an  unreconcilable 
conflict,  the  latest  enactment  will  con- 
trol, or  will  be  regarded  as  an  exception 
to,  or  qualification  of,  the  prior  statute." 

82  C.J.S.,  Section  369,  page  839.  ’General 
and  special  statutes  should  be  read  together 
and  harmonised,  if  possible;  but,  to  the 
extent  of  any  necessary  repugnancy  between 
them,  the  special  statute  will  prevail  over 
the  general  unless  it  appears  that  the 
legislature  Intended  to  make  the  general 
act  controlling." 

In  State  ex  rel.  Peck  Company  v.  Brown,  105  SW2d  909,  l.c. 

911*912,  It  is  stated: 

"In  construing  statutes  in  pari  materia, 

'endeavor  should  be  made,  by  tracing  history 
of  legislation  on  the  subject,  to  ascertain 
the  uniform  and  consistent  purpose  of  the 
Legislature  or  to  discover  how  the  policy 
of  the  Legislature  with  reference  to  the 
subject  matter  has  been  changed  or  modified 
from  time  to  time.  With  this  purpose  in 
view  therefore  it  is  proper  to  consider,  not 
only  acts  passed  at  the  same  session  of 
the  Legislature,  but  also  acts  passed  at 
prior  and  subsequent  sessions,  and  even 
those  whioh  have  been  repealed.  So  far  as 
reasonably  possible  the  statutes,  although 
seemingly  in  conflict  with  each  other,  should 
be  harmonized,  and  force  and  effect  given  to 
each,  as  it  will  not  be  presumed  that  the 
Legislature,  in  the  enactment  of  a subsequent 
statute.  Intended  to  repeal  an  earlier  one, 
unless  it  has  done  so  in  express  terms, 
nor  will  it  be  presumed  that  the  Legislature 
intended  to  leave  on  the  statute  books  two 
contradictory  enactments.'  16  Cyc.  1147. 

We  approved  the  above  excerpt  in  State  ex 
rel.  Columbia  National  Bank  v.  Davis,  314  Mo. 

373,  284  S.W.  464." 
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Followlng  these  general  rules  of  statutory  construction. 

It  Is  our  opinion  that  Section  132.260  and  205.100  should  be 
read  and  construed  together.  They  should  be  harmonized.  If 
possible.  It  is  apparent  that  Section  192.260  is  a general 
statute  and  is  permissive  in  nature.  It  provides  that  the  county 
court  ’may"  appoint  a county  health  officer.  This  statute  is 
applicable  to  all  counties  in  Missouri  regardless  of  whether 
there  is  a county  health  canter  in  the  county. 

On  the  other  hand.  Section  205.100  is  of  more  restricted 
application.  It  would  apply  only  to  those  counties  where 
there  is  a puolio  health  center  and  a director  thereof.  Where 
there  is  a director  of  the  public  health  center  in  a county, 
Seotion  205.100  provides  that  the  county  court  shall  appoint 
such  director  as  county  health  officer. 

tfc  arc  of  the  opinion  that  the  two  statutes  can  be  harmon- 
ized, and  that  effect  can  be  given  to  each  of  them.  In  your  let- 
ter , you  state  that  Ozark  County  does  have  a county  health  center. 
This  being  so,  the  provisions  of  Seotion  205*100  should  be  applied 
and  the  director  of  the  public  health  center  should  be  appointed 
as  county  health  officer.  When  so  considered  and  construed 
there  is  no  conflict  between  the  two  statutes  and  they  are  thus 
in  harmony  with  one  another. 


CONCLUSION 


It  1b  therefore  the  opinion  of  this  office  that  th ere  is 
no  conflict  between  Sections  192.260  and  205*100,  RSMo  1959* 
and  that  they  should  be  construed  together  and  harmonized  and 
effect  given  to  each  of  them.  We  are  further  of  the  opinion 
that  the  director  of  the  public  health  center  should  be  appointed 
as  county  health  officer  in  those  counties  which  have  a county 
health  center,  in  accordance  with  Section  205*100,  KSMo  1959* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Wayne  W.  Waldo. 

Yours  very  truly. 


WWtlt 


Attorney  Oeneral 
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July  24,  1963 


Honorable  Michael  Kinney 
211  North  Seventh  Street 
St.  Louis,  Missouri 


Dear  Senator  Kinney* 

I have  your  letter  of  June  25,  1963,  in  which 
you  inquire  as  to  whether  the  sale  of  souvenirs,  antiques, 
novelties,  post  cards,  and  greeting  cards  will  be  prohibited 
on  Sunday  when  Senate  Bill  No.  49  becomes  effective  on 
October  13,  1963. 


Section  1 (1)  of  the  Bill  reads  in  part  as  follows* 

"Whoever  engages  on  Sunday  in  the  business  of 
selling  or  sells  or  offers  for  sale  on  such  day 
at  retail  motor  vehicles;  clothing  and  wearing 
apparel;  clothing  accessories;  furniture; 
housewares;  home,  business  or  office  furnishings; 
household,  business  or  office  appliances; 
hardware;  tools;  paints;  building  and  lumber 
supply  materials;  jewelry;  silverware;  watches; 
clocks;  luggage;  musical  instruments  and  record- 
ings or  toys;  excluding  novelties  and  souvenirs, 
is  guilty  of  a misdemeanor ... " 

Souvenirs  and  novelties  are  specifically  exempted. 

Post  cards  and  greeting  cards  are  not  mentioned  at  all, 
so  I see  nothing  to  prohibit  their  sale. 
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Antiques  as  a class  are  not  mentioned.  To  the  extent 
that  same  are  either  souvenirs  or  novelties,  or  to  the  extent 
that  they  are  antique  varieties  of  things  not  specifically  pro- 
hibited, then  antiques  can  be  sold  on  Sunday.  Contrariwise,  to 
the  extent  they  fall  without  the  souvenir  or  novelty  class  and 
fail  within  the  categories  of  things  prohibited  for  sale,  then 
they  seemingly  could  not  be  sold  on  Sunday. 

Yours  very  truly. 


THOMAS  F.  J3AGLET0N 
Attorney  General 


Opinion  No.  313  Answered  By  Letter 


November  1,  1963 


filed 


Honorable  Harry  Keller 
Representative  of  Eighth  District 
Jackson  County 
4119  Troost  Avenue 
Kansas  City  10,  Missouri 

Dear  Representative  Keller * 

We  have  your  opinion  request  of  July  26,  1963  in  which  you  ask 
five  questions  of  this  office.  Questions  2 through  5 will  be 
answered  in  a separate  opinion  to  be  issued  shortly. 

Your  first  question  related  to  the  legality  of  the  County  Court  of 
Jackson  County  to  expend  funds  for  a newspaper  advertisement  which 
sets  forth  the  advantages  of  Jackson  County  in  terms  of  industrial 
expansion.  The  advertisement  deals  with  the  finances  of  the  county, 
its  bonded  indebtedness  and  bond  rating,  tax  levies,  etc.,  etc.,  and 
pictorially  depicts  various  points  of  interest  in  the  county. 

We  have  checked  with  the  County  Counselor's  office  in  Jackson  County 
and  find  that  on  at  least  two  occasions  in  years  past  the  County 
Counselor  has  approved  the  legality  of  such  expenditures,  i.e.  September 
23,  1952  (County  Counselor  Hilary  A.  Bush)  and  October  18,  1961 
(County  Counselor  Cornelius  Costello) • 

With  respect  to  questions  of  local  government  in  those  counties  or 
cities  which  enjoy  the  services  of  a legal  department,  we  defer  to  the 
authority  of  said  legal  departments  in  determining  questions  of  law 
relating  to  said  local  governmental  entity. 

Thus,  under  these  circumstances , we  would  suggest  that  the  advice 
already  given  by  two  County  Counselors  would  be  sufficient  authority 
so  as  to  constitute  a good  faith  decision  by  the  County  Court  in  making 
the  expenditure. 


Yours  very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 


OPINION  NO.  315  ANSWERED  BY  LETTER 


August  16,  1963 


FILED 

5/S 


Honorable  Larry  M.  Woods, 

State  Representative,  1st  District 
Boone  County 
502  Guitar  Building 
Columbia,  Missouri 

Dear  Mr.  Woods: 

In  reply  to  your  opinion  request  of  July  29,  1963* 
concerning  the  situation  existing  frith  the  Lend  Clearance 
and  Redevelopment  Authority  of  the  City  of  Columbia, 

Missouri,  and  the  sale  of  a tract  of  land  for  redevelopment 
to  Mr.  William  H.  Simon,  wherein  the  brother  of  William  H. 
Simon,  Mr.  B.  D.  Simon,  Jr.,  is  Chairman  of  the  Board  of 
Commissioners  of  suoh  Authority,  it  is  to  be  noted  that  the 
Authority  by  Section  99-320,  RSMo  is  stated  to  be  a " * - * 
public  body,  corporate  and  politic, " • ♦ Further,  that- 
the  commissioners  of  such  Authority  are  subject  to  several 
restrictions  among  them  those  contained  in  Section  99.400, 

RSMo  wherein  it  is  specifically  provided  that  "no  commission- 
er or  employee  of  an  authority  shall  voluntarily  acquire  any 
interest,  direct  or  indirect,  in  any  land  clearance  project 
or  in  any  property  included  or  planned  by  the  Authority  to 
be  included  in  any  suoh  project,  or  in  any  contract  or  pro- 
posed contract  in  connection  with  any  such  project. M 

It  is  noted  in  your  opinion  request  that  it  Is  publicly 
stated,  although  not  appearing  of  record,  that  the  purchaser 
of  this  tract  of  land,  Mr.  William  H.  Simon,  intends  to 
lease  the  building,  which  he  is  to  construct  upon  this  tract 
of  land,  to  a corporation  in  which  both  he  and  his  brother, 

Mr.  B.  D.  Simon,  Jr.,  are  shareholders  and  offioers.  We 
have  given  considerable  thought  to  this  situation  and  it 
appears  to  us  that  the  question  is  as  stated  in  your  letter, 
l.e.:  Is  this  such  an  Interest  on  the  part  of  Mr.  B.  D. 

Simon,  Jr.,  as  to  constitute  a violation  of  Section  99*400, 
RSMo?  And  in  answer  to  this  question,  I am  enclosing  herewith 
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a copy  of  an  opinion  issued  by  this  office  on  May  15i 
1958,  to  the  Honorable  Rolin  T.  Boulware,  Proseouting 
Attorney,  Shelby  County,  Shelbyvllle,  Missouri,  which 
opinion  while  it  specifically  rules  upon  the  city  of- 
ficials and  the  scope  of  Section  106.300,  RSMo,  we  be- 
lieve is  applicable  to  the  case  at  hand  arising  under 
Chapter  99,  RSMo. 

It  is  the  opinion  of  this  office  that  a careful  reading 
of  the  enclosed  opinion  and  the  cases  therein  olted  will 
furnish  the  answer  to  the  question  which  you  have  presented. 

Yours  very  truly. 


THOMS 'F.  XXBBffQi 

Attorney  General 


RRN :df 

Enc . 


OPINION  NO.  317 
ANSWERED  BY  LETTER 

August  12,  1963 


Board  of  Public  Buildings 
State  Capitol 
Jefferson  City,  Missouri 

Oentleraen: 

We  have  been  requested  by  Mr.  John  0.  Paulus,  Jr.,  to 
furnish  an  opinion  whether  he  may  legally  receive  a salary  as 
Acting  Director  of  Public  Buildings  in  addition  to  his  salary 
as  Chief  of  Planning  and  Construction. 

Mr.  Paulus  holds  the  statutory  position  of  Chief  of  Planning 
and  Construction,  and  Section  8.290,  RSMo  1959*  provides  that  his 
compensation  as  such  M shall  be  fixed  by  the  comptroller,  with  the 
approval  of  the  governor,  at  a sum  not  to  exceed  twelve  thousand 
dollars  annually  payable  in  equal  monthly  installments" . 

The  position  of  Director  of  Public  Buildings  is  created  by 
Section  8.020,  RSMo  1939*  which  provides  that  such  offlcershall 
receive  an  annual  salary  of  $7300.00.  That  position  has  not 
been  filled  during  the  present  state  administration  but  the 
Board  of  Public  Buildings  has  designated  Mr.  Paulus  as  Acting 
Director  of  Public  Buildings  and  he  has  been  serving  as  such  since 
196l.  Under  Section  8.030,  RSMo  1959*  the  Director  of  Public 
Buildings,  with  the  approval  of  the  Board  of  Public  Buildings, 
employs  and  fixes  the  compensation  of  other  officers  and  employees 
of  the  Division  of  Public  Buildings.  Since  he  Is  Acting  Director, 
rather  than  Director,  Mr.  Paulus  would  not  be  entitled  by  law  to 
the  statutory  salary,  but  he  could  receive  such  salary  as  might  be 
approved  by  the  Board  of  Public  Buildings,  unless  this  Is  prevent- 
ed by  the  fact  that  he  Is  Chief  of  Planning  and  Construction. 

The  first  question  is  whether  Mr.  Paulus  may  legally  hold 
both  of  the  positions  now  held  by  him.  There  is  no  general  con- 
stitutional or  statutory  prohibition  against  the  holding  of  two 
state  offices  or  employments  in  Missouri  and  we  find  no  specific 
prohibition  against  the  same  person  holding  the  two  positions  now 
held  by  Mr.  Paulus.  There  is  a common  law  rule,  followed  in  this 
state,  which  is  to  the  effect  that  the  same  person  may  not  hold 
two  Incompatible  offices.  However,  from  an  examination  of  the 
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pertinent  statutes,  we  find  no  basis  for  holding  that  the  powers 
and  duties  which  Mr.  Paulus  might  have  as  Acting  Director  of 
Public  Buildings  are  incompatible  with  those  of  the  Chief  of 
Planning  and  Construction.  Moreover,  it  would  appear  that  this 
question  was  resolved,  as  a praotlcal  matter,  when  the  Board  of 
Public  Buildings  designated  Mr.  Paulus  as  Acting  Director  of 
Public  Buildings  over  two  years  ago. 

The  second  question  is  whether  there  is  any  reason  why  Mr. 
Paulus  may  not  legally  receive  separate  salaries  for  each  of  the 
two  positions  legally  held  by  him.  Here,  again,  we  find  no  gen- 
eral or  specific  constitutional  or  statutory  prohibition  against 
the  payment  of  compensation  for  both  positions.  In  the  absence 
of  such  a prohibition,  we  know  of  no  reason  why  Mr.  Paulus  legally 
may  not  be  paid  a salary  for  the  added  responsibilities  assumed 
by  him  as  Acting  Director  of  Public  Buildings  as  well  as  his  stat- 
utory salary  as  Chief  of  Planning  and  Construction. 

The  question  whether,  as  a matter  of  policy,  Mr.  Paulus 
should  be  paid  two  salaries  is,  of  course,  one  for  determination 
by  the  Board  of  Public  Buildings  and  one  concerning  which  no  opin- 
ion is  expressed  herein. 


Yours  very  truly. 


JCBiu* 


THGHAS  p.  rami 

Attorney  General 


DIVISION  OP  COMMERCE  Sc  INDUSTRIAL 

DEVELOPMENT: 
INDUSTRIAL  DEVELOPMENT: 

MUNICIPAL  CORPORATION: 


The  cities  of  Clarksvi-lle,  Bowling 
Green  and  Louisiana  may  cooperate 
with  each  other  on  industrial 
development  projects. 


December  24,  1963 


Mr.  Lawrence  A.  Schneider 
Director,  Division  of  Commerce 
and  Industrial  Development 
Eighth  Floor,  Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Schneider: 


Opinion  No. 

•ii  - 


In  your  letter  of  July  20,  1963,  y°u  request  an  opinion 
from  this  office  in  the  following  language: 


’’John  A.  Croll,  Area  Community  Develop- 
ment Agent,  representing  communities  of 
Marion,  Monroe,  Pike  and  Rails  Counties, 
has  posed  the  following  question:  Can 
two  or  more  municipalities  participate 
cooperatively  in  a municipally  financed 
industrial  project? 

"The  cities  of  Clarksville,  Bowling  Green, 
and  Louisiana  are  currently  interested  in 
the  possibility  of  Jointly  financing  a 
manufacturing  plant  through  municipal  bonds. 

”1  think  you  should  assume  the  opinion  to 
be  rendered  after  S.  B.  #289  has  become 
effective. 


"If  you  could  also  state  what  limitations 
and  procedures  there  are,  it  would  be  most 
helpful.” 


Constitutional  authority  for  cooperation  between 
municipalities  and  political  subdivisions  of  this  State  is 
found  in  Article  VI,  Section  16,  Constitution  of  Missouri, 
which  reads  as  follows: 
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"Any  municipality  or  political  subdivi- 
sion of  this  state  may  contract  and 
cooperate  with  other  municipalities  or 
political  subdivisions  thereof,  or  with 
other  states  or  their  municipalities  or 
political  subdivisions,  or  wi  In  th?  United 
States,  for  the  planning,  development, 
construction,  acquisition  or  operation  of 
any  public  improvement  or  facility,  or  for 
a common  service,  in  the  manner  provided 
by  law." 

Statutory  authority  for  cooperation  between  municipali- 
ties is  found  in  Section  70.220,  RSMo  1959*  as  follows: 

"Any  municipality  or  political  subdivi- 
sion of  this  state,  as  hei*ein  defined, 
may  contract  and  cooperate  with  any 
other  municipality  or  political  subdivi- 
sion, or  with  an  elective  or  appointive 
official  thereof,  or  with  a duly  author- 
ized agency  of  the  United  States,  or  of 
this  state,  or  with  other  states  or  their 
municipalities  or  political  subdivisions, 
of  with  any  private  person,  firm,  associa- 
tion or  corporation,  for  the  planning, 
development,  construction,  acquisition 
or  operation  of  any  public  improvement 
or  facility,  or  for  a common  service; 
provided,  that  the  subject  and  purposes 

of  any  3uch  contract  or  cooperative  ac- 

tion made  and  entered  into  by  such  mu- 
nicipality or  political  subdivision  shall 
be  within  the  scope  of  the  powers 

such  municipality  or  political  subdivi- 

sion'.' If  such  contract  or  cooperative 
action  shall  be  entered  into  between  a 
municipality  or  political  subdivision  and 
an  elective  or  appointive  official  of  an- 
other municipality  or  political  subdivi- 
sion, said  contract  or  cooperative  ac- 
tion must  be  approved  by  the  governing 
body  of  the  unit  of  government  in  which 
such  elective  or  appointive  official  ire- 
sides."  (Emphasis  supplied.) 
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It  should  be  noted  that  under  Section  70.22C,  supra, 
municipalities  and  political  subdivisions  may  contract  and 
cooperate  with  other  municipalities  or  political  subdivisions 
when  the  subject  or  purposes  of  such  contract  are  "within  the 
scope  of  the  powers  of  suoh  municipality  or  political  subdi- 
vision". Therefore,  we  must  determine  vhethcr  the  proposed 
project  as  mentioned  in  your  letter  comes  within  the  scope 
of  the  powers  and  authorities  granted  to  the  municipalities 
mentioned  herein. 

Article  VI.  Section  23a,  Constitution  of  Missouri,  as 
adopted  November  8,  i960,  provides  in  part  that  any  incorporated 
city,  town  or  village  within  any  county  having  a population  of 
less  than  400,000  population  by  a vote  of  two-thirds  of  the 
voters  may  become  Indebted  for  and  may  purchase,  construct, 
extend  or  improve  plants  for  manufacturing  and  industrial  de- 
velopment purposes  under  the  conditions  as  provided  therein. 

It  also  exempts  cities  from  some  other  constitutional  provi- 
sions concerning  the  limits  of  bonded  indebtedness  of  the  city. 

This  constitutional  provision  is  often  referred  to  as  the 
general  revenue  bond  provision  for  industrial  development  purposes. 

In  State  ex  rel.  City  of  Charleston  va.  Holman,  355  SW2d 
946,  the  Supreme  Court  held  this  constitutional  provision  was 
not  self  enforcing  and  therefore  required  action  by  the  Legis- 
lature before  it  became  legally  effective. 

Under  Article  VI,  Section  27  of  the  Constitution  of 
Missouri  adopted  November  S,  I960,  it  is  provided  any  city  or 
incorporated  town  or  village  by  a vote  of  four-sevenths  of 
the  voters  may  issue  revenue  bonds  for  the  purpose  of  pur- 
chasing, constructing,  extending  or  improving  plants  for 
manufacturing  and  industrial  development  purposes,  the  bonds 
to  be  paid  solely  from  revenues  derived  from  the  operation  of 
such  plant  or  facility.  This  constitutional  provision  is 
often  referred  to  as  the  revenue  bond  provision  for  industrial 
development  purposes. 

In  Petition  of  Monroe  City,  359  SW2d  706,  the  Supreme 
Court  held  Seotion  27  of  Article  VI  was  not  self  enforcing 
and  therefore  requires  statutory  legislation  tc  put  it  into 
effect.  Therefore,  we  must  look  to  statutory  authority 
authorising  cities  to  cooperate  on  a project  for  industrial 
development  purposes. 
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Statutory  authority  for  the  purchase,  construction, 
maintenance  and  operation  of  industrial  development  projects 
is  found  in  Sections  71*790  to  71.850,  RSMo  Cum.  Supp.  1961. 
These  statutory  provisions  provide  for  the  procedure  to  be 
followed  by  municipalities  that  desire  to  avail  themselves 
of  the  provisions  of  the  constitution  providing  for  indus- 
trial development  projects. 

Senate  Bill  No.  289  enacted  by  the  72nd  General  Assembly 
repealed  Section  71.790,  RSMo  Cura.  Supp.  1961,  and  enacted  a 
new  Section  71.790,  VAMS,  Sept.  19&3*  page  22,  with  this 
amended  provision: 

"71.790.  Definitions 

"As  used  in  sections  71.790  to  71*850,  un- 
less the  context  clearly  indicates  other- 
wise, the  following  words  and  terms  have 
the  following  meanings: 

****** 

"(5)  'Project  for  Industrial  development' 
or  'project',  the  purchase,  construction, 
extension  and  Improvement  of  industrial 
plants,  including  the  real  estate  either 
within  or  without  the  limits  of  such 
municipalities,  buildings,  fixtures,  and 
machinery;  except  that  any  project  of  a 
municipality  having  fewer  than  eight 
hundred  inhabitants  shall  be  located  wholly 
within  the  limits  of  the  municipality." 

Courts  will  take  judicial  knowledge  of  the  fact  that  the 
population  of  the  city  of  Bowling  Green,  Missouri,  is  2,650, 
the  population  of  Louisiana,  Missouri,  is  4,286  and  the  city 
of  Clarksville,  Missouri,  has  a population  of  638  according 
to  the  i960  Census. 


CONCLUSION 

It  is  the  opinion  of  thi6  office  that  the  cities  of 
Bowling  Green,  Louisiana  and  Clarksville,  Missouri,  may 
cooperate  with  eaoh  other  in  the  purchase,  construction. 
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extension  and  improvement  of  industrial  plants  as  provided 
in  Sections  27  and  23a  of  Article  VI  of  the  Constitution  of 
Missouri  when  the  project  or  plant  is  within  the  corporate 
limits  of  Clarksville,  and  that  the  cities  of  Louisiana  and 
Bowling  Green  may  cooperate  with  each  other  for  such  purpose 
when  the  plant  or  project  is  located  either  within  or  outside 
the  corporate  limits  of  either  of  such  cities. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  A.  Moody  Mansur. 

Very  truly  yours. 


THdMA's"*.  Eagles 

Attorney  General 


Any  ordinance  defined  as  an 
emergency  ordinance  under 
Section  18  of  the  St.  Louis 
County  Charter  can  only  be 
validly  enacted  by  five  (5) 
affirmative  votes  of  the 
County  Council. 

Or inion  No.  319 


August  15,  1963 


Honorable  John  J.  Johnson 
Missouri  Senate,  15th  District 
11001  Eckelkamp  Drive 
Affton  26,  Missouri 

Dear  Senator  Johnson: 

This  is  in  answer  to  your  opinion  request  addressed  to  this 
office  dated  July  26,  1963.  Your  letter  reads  as  follows: 

"On  July  18,  1963,  the  St.  Louis  County 
Council  passed  Bill  195  which  establishes  the 
1963  rate  of  taxes  to  be  levied  on  all  the 
real  and  personal  property  in  St.  Louis 
County. 

"At  the  time  this  bill  was  voted  on  it 
received  four  (4)  affirmative  and  throe  (3) 
negative  votes.  The  Chairman  of  the 
Council  declared  it  finally  passed. 

Section  18  of  the  St.  Louis  County  Charter 
provides  as  follows: 

•Emergency  ordinances  shall  require 
the  affirmative  vote  of  not  less 
than  five  (5)  members  of  the  Council 
and  shall  take  effect  immediately 
upon  their  enactment.  Emergency 
ordinances  shall  be  those  ordinances 
relating  to  the  following: 

»(l)  Calling  an  election  or  pro- 
viding for  the  submission  of  any 
proposal  to  the  people; 
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* (2)  Appropriations  for  the  sup- 
port of  the  County  government  and 
the  payment  of  principal  and  in- 
terest on  the  county* s debts; 

*(3)  Borrowing  of  funds  in  anti- 
cipation of  taxes; 

*(4)  Fixing  tax  rates; 

*(5)  Amendments  to  the  zoning 
ordinance,  provided  that  a general 
revision  of  the  zoning  ordinance 
shall  not  be  deemed  to  be  an  emergency 
ordinance; 

*(6)  The  immediate  preservation  of 
the  public  peace,  health,  safety  and 
welfare,  in  which  ordinance  the 
emergency  has  been  declared. * 

”1  respectfully  request  your  opinion  as  to  whether 
this  ordinance  was  validly  enacted  under  the  St. 

Louis  County  Charter  in  view  of  the  provisions  of 
Section  18  as  set  out  abbve. 

"If  your  research  reveals  that  this  ordinance  was 
validly  enacted,  I request  your  further  opinion 
as  to  whether  this  ordinance  would  then  be  subject 
to  the  referendum  provisions  of  the  St.  Louis 
County  Charter  which  are  embodied  in  Articles  17* 

77 * and  79  thereof. 

"By  opinion  dated  July  25,  I963,  the  St.  Louis 
County  Counselor  ruled  that  the  above  ordinance 
was  validly  enacted  although  this  ordinance  re- 
ceived the  affirmative  vote  of  only  four  (4) 
members  of  the  Council. 

"You  may  wish  to  review  the  County  Counselor* s 
opinion  in  preparing  the  opinion  requested  herein.” 

As  you  suggested,  we  have  reviewed  the  County  Counselor^ 
opinion  dated  July  25,  1963,  concluding  that  this  ordinance  was 
validly  enacted.  We  have  also  reviewed  the  opinion  of  former 
County  Counselor  Gallagher,  dated  November  8,  1961,  which  was 
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mentioned  in  the  July  25,  19^3  opinion.  It  might  be  noted  at 
the  outset  that  the  zoning  amendment  in  issue  in  the  November  8, 
1961  opinion  was  enacted  by  five  members  of  the  Council,  so 
the  question  here  presented  was  not  in  issue.  Further,  Section 
18  of  the  St,  Louis  County  Charter  was  not  mentioned  or  construed 
in  the  November  8,  1961  opinion. 

All  parts  of  the  Charter  must  be  considered  to  the  end 
that  its  real  purpose  and  intent  as  an  entire  instrument  will 
prevail.  State  ei.  rel,  Moore  vs.  Toberman,  250  8tf2d  701,705* 

Section  13  of  the  St.  Louis  County  Charter  provides* 

• . .An  affirmative  vote  by  a majority 
of  the  members  of  the  entire  Council  shall 
be  necessary  to  pass  any  ordinance  or  resolution 
except  as  otherwise  provided  in  this  charter." 

(timpnasis  added) 

Section  17  of  the  Charter  provides: 

"All  ordinances  except  emergency  measures 
shall  take  effect  at  the  expiration  of  i if- 
teen  days  after  the  date  said  ordinance 
is  enacted,  unless  a later  date  therefor 
be  fixed  therein;  provided,  however,  that 
if  within  ten  day3  after  the  enactment  there- 
of, there  be  filed  with  the  County  Clerk  a 
notice  signed  by  not  less  than  500  registered 
voters  of  the  County  stating  their  intention 
to  cause  referendum  petitions  to  be  circulated 
to  submit  such  ordinance  or  any  part  thereof 
to  the  voters,  such  ordinance  shall,  subject 
to  the  referendum  provisions  of  this  charter, 
take  effect  40  days  after  the  date  of  Its 
enactment  unless  a later  date  be  fixed  In 
such  ordinance."  (Emphasis  added) 

Thus,  the  plain  purpose  of  Section  17  in  postponing  the 
effective  date  of  a non-emergency  ordinance  is  not  to  give  those 
concerned  a modest  time  in  which  to  adjust  to  the  new  ordinance, 
but  rather  to  permit  the  voters  time  in  which  to  resort  to  the 
referendum  procedure. 
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Section  18  of  the  Charter  provides: 

’’Emergency  ordinances  shall  require  the 
affirmative  vote  of  not  less  than  five 
members  of  the  Council  and  shall  take 
effect  immediately  upon  their  enactment. 

Emergency  ordinances  shall  be  those 
ordinances  relating  to  the  following: 

(1)  Calling  an  election  or  provid- 
ing for  the  submission  of  any  pro- 
posal to  the  people; 

(2)  Appropriations  for  the  support 
of  the  County  government  and  the 
payment  of  principal  and  interest 
on  the  County’s  debts; 

(3)  Borrowing  of  funds  in  anticipa- 
tion of  taxes ; 

(4)  Fixing  tax  rates; 

(5)  Amendments  to  the  zoning  ordi- 
nance, provided  that  a general 
revision  of  the  zoning  ordinance 
shall  not  be  deemed  to  be  an  emer- 
gency ordinance; 

(6)  The  immediate  preservation  of 
the  public  peace,  health,  safety 
and  welfare,  in  which  ordinance  the 
emergency  has  been  declared," 

(Emphasis  added.) 

Section  77  of  the  Charter  deals  with  Initiative,  Referendum, 
Recall,  and  provides, 

"The  people  reserve  the  power  to  propose 
and  enact  or  reject  ordinances  and  amend- 
ments to  this  Charter,  independent  of  the 
Council,  to  approve  or  reject  by  referendum 
any  ordinance  of  the  Council  except  emergency 
measures,  and  to  recall  any  elective  officer." 

(Emphasis  added . ) 
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Therefore,  by  the  express  terms  of  the  Charter  the  people 
of  St.  Louis  County,  surrendered  their  right  to  referendum 
only  for  emergency  ordinances,  and  reserved  this  right  of 
referendum  for  all  other  ordinances • 

In  the  situation  presented  here  for  an  opinion,  if  the 
passage  of  Bill  195  by  four  (4)  council  members  were  a valid 
enactment,  it  would  of  necessity  be  subject  to  a referendum 
under  Section  17  of  the  Charter.  Also,  under  Sections  77 
and  79  of  the  Charter  this  issue  could  not  be  submitted  to  the  voters 
until  the  next  primary  or  general  election.  In  this  factual 
situation,  the  earliest  this  Bill  could  be  submitted  would  be 
August,  1S64,  or  more  than  a year  after  consideration  by  the 
Council.  Necessarily,  under  this  view,  the  ultimate  fate  of 
this  Bill  may  be  shrouded  in  mystery  until  voted  on  by  the 
people  with  consequent  intervening  fiscal  uncertainty. 

We  also  note  the  confusing  situation  which  would  also 
be  presented  by  making  the  balance  of  those  ordinances 
included  in  Section  18  of  the  Charter  subject  to  a referendum 
if  passed  by  a simple  majority  of  the  Council. 

For  example,  the  action  of  the  Council  calling  for  an 
election  or  providing  for  the  submission  of  any  proposal  to 
the  people,  if  passed  by  only  a simple  majority  of  the  Council, 
would  be  subject  to  referendum.  If  the  requisite  signatures 
were  obtained,  the  people  then  would  be  forced  to  have  an 
election  presenting  only  the  question  as  to  whether  they  wished 
to  have  an  election. 

The  same  would  logically  hold  true  for  the  borrowing  of 
funds  in  anticipation  of  taxes,  appropriation  for  the  support 
of  the  county  government,  and  amendments  to  the  zoning.  All 
of  these  measures  would  then  be  referable,  with  the  attendant 
delay  and  confusion. 

We  believe  the  framers  of  the  St.  Louis  County  Charter 
never  intended  this  result. 

A power  of  a county  under  home  rule  charter  to  perform 
functions  of  local  or  municipal  nature  is  granted  by  the 
Constitution,  and  is  not  subject  to,  but  tsikes  precedence 
over  the  legislative  power  of  the  State.  Article  IV,  Section 
18,  Constitution  of  Missouri;  Casper  v.  Hetlage,  359  SW2d 
781  (1962).  Those  cases,  therefore,  dealing  with  State 
legislative  procedures  cannot  be  controlling.  It  is  the 
provisions  of  the  St.  Louis  County  Charter  that  must  be 
construed.  Casper  v.  Hetlage,  supra. 
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As  noted  above.  Section  18  of  the  Charter  provides  these 
'*  * *ordinances  shall  require  the  affirmative  vote  of  not  less 
than  five  (5)  members  of  the  Council  and  shall  take  effect 
immediately  upon  their  enactment,"  (Emphasis  added.)  Section 
18  then  provides,  "Emergency  ordinances  shall  be  those 
ordinances  relating  to  the  following*  * (Emphasis  added.) 

It  is  not  aue3tioned  that  emergency  ordinances  must  be  passed 
by  five  (5)  members  of  the  Council  or  that  they  become 
effective  immediately  upon  the  date  of  their  enactment.  In 
other  words,  it  is  not  questioned  that  the  term  "shall"  as 
used  in  the  first  two  instances  is  mandatory,  and  not  merely 
directory  and  advisory.  Yet,  to  hold  that  an  ordinance  re- 
lating to  one  of  the  enumerated  categories  could  be  validly 
enacted  by  four  Council  members,  of  necessity,  would  mean  the 
framers  of  the  Charter  when  they  stated,  emergency  ordinances 
shall  be  those  ordinances  relating  to  the  following:"  (emphasis 
added ),  departed  from  their  former  mandatory  use  of  the  word 
"shall'  and  now  intended  it  to  be  used  in  a directory  and 
advisory  sense.  This  would  be  a distorted  construction.  In 
the  case  of  State  v.  Carr,  203  SW2d  670,  the  Springfield  Court 
of  Appeals,  in  construing  the  mandatory  features  of  emergency 
measures  applicable  to  the  City  of  Springfield,  noted  l,c,  677* 

"These  provisions  are  mandatory  in  form. 

They  are  each  of  the  essence  of  the  enact- 
ment. If  either  are  mandatory,  and  not 
merely  directory,  then  it  would  seem  that 
they  all  are." 

The  St.  Louis  County  Charter,  by  its  plain  language,  pro- 
vides three  qualities  peculiar  to  certain  ordinances:  (l)  They 
become  effective  immediately;  (2)  They  must  fall  within  one  of 
the  enumerated  categories;  and  (3)  They  must  be  passed  by  five 
Council  members. 

The  only  limitations  on  the  mandatory  features  of  Section 
18  are  expressed  in  the  Section  itself.  Subparagraph  5 provides 
that  a general  revision  of  the  zoning  ordinance  should  not  be 
deemed  to  be  an  emergency  ordinance.  Subparagraph  6 provides  that 
the  ordinances  for  the  immediate  preservation  of  the  public  peace, 
health,  safety  and  welfare,  must  declare  the  emergency.  It  must 
be,  then,  that  all  other  named  categories  in  Section  18  are 
deemed  to  be  emergency  by  definition.  This  being  true,  they  must 
require  affirmative  votes  by  5 members  of  the  Council  in  order  to 
be  validly  enacted. 
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Tho  Supreme  Court  of  Missouri,  en  Bane,  In  the  case  of 
State  ex  rel.  Asotoky  et  al.  v.  Regan,  298  S.W,  747,  expressly 
recognized  the  impracticability  of  having  tax  measures  subject 
to  a referendum.  In  that  care  a taxpayer  in  Kansas  City  sought 
to  hold  a referendum  on  an  occupation  tax  passed  by  the  City 
Council,  The  Kansas  City  Charter  at  that  time  provided  that  such 
measures  were  emergency  measures  and  immediately  effective.  The 
Supreme  Court  of  Missouri  held  that  such  a measure  was  not 
subject  to  a referendum,  and  notes:  298  S.W,  747  l.c,  7^9 

"'While  we  have  no  right  to  construe  a law 
by  our  view  of  its  expediency,  we  can  take 
that  feature  into  consideration  in  attempt- 
ing to  ascertain  what  was  in  the  legislative 
mind.  Kansas  City  would  be  in  severe  financial 
straits  if*  every  occupation  tax  could  be 
held  up  by  referendum.  (Emphasis  added. ) 

Further  support  for  this  view  is  found  in  a concurring 
opinion  of  Judge  Eager  joined  by  Judge  Leedy  in  the  case  of 
State  v.  Donohue,  368  SW2d,  432,  decided  June  4,  1963,  which 
construed  the  St.  Louis  County  Charter. 

In  that  case  the  St,  Louis  County  Council  adopted  an 
amendment  to  the  zoning  ordinance.  The  issue  presented  was 
the  right  of  the  people  to  propose  by  initiative  an  amendment 
seeking  to  repeal  this  ordinance*  The  majority  opinion  held 
that  the  petitioners  had  not  followed  the  correct  technical 
initiative  procedure  set  up  in  the  Charter,  and  it  was  there- 
fore not  allowed.  Judge  Eager,  joined  by  Judge  Leedy,  of  the 
Missouri  Supreme  Court  concurred  in  the  result  but  felt  that 
the  use  of  the  initiative  procedure  was  the  equivalent  of  a 
referendum  and  noted  a referendum  was  not  allowed  under  the 
St,  Louis  County  Charter  for  any  amendment  to  the  zoning 
ordinances.  Judge  Eager  stated  l.c,  439: 

"I  would  prefer  to  put  this  holding  upon 
the  basic  fact  that  the  respondents  are  at- 
tempting to  accomplish  by  indirection  that 
which  they  are  specifically  prohibited  from 
doing  directly;  that  is  to  say,  they  may 
not  create  any  amendment  to  the  zoning 
ordinance  by  referendum,  but  in  fact  and 
in  substance  they  are  here  seeking  a ref- 
erendum upon  the  enactment  of  the  prior 
ordinance.  I would  doubt  that  any  zoning 
amendment  may  be  accomplished  by  initia- 
tive.” 
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We  find  no  conflict  in  the  provision  of  Section  18  requiring 
a vote  of  five  (5)  Council  members  for  amendments  to  the  zoning 
ordinance,  and  Section  58  of  the  Charter  which  provides  that: 

''No  ordinance  relating  to  zoning,  which  is 
contrary  to  the  recommendation  of  a majority  of  the 
members  of  the  Planning  Commission  shall  be  adopted 
by  the  Council  except  by  an  affirmative  vote 
of  five  members  of  the  Council*" 

These  two  sections  are  not  equivalent,  in  that  Section  58 
refers  to  all  ordinances  related  to  zoning  and  Section  18 
designates  only  those  ordinances  amending  the  zoning 
ordinance. 

It  must  be,  then,  that  the  framers  of  the  St.  Louis 
County  Charter  intended  that  only  thoee  measures  designated 
by  Section  18  as  "emergency  measures " have  the  quality  of 
being  nonref erable . The  people  of  St.  Louis  County  surrendered 
their  right  of  referendum  in  exchange  for  a mandatory  5 
affirmative  votes  in  the  enumerated  classes  of  ordinances 
contained  in  Section  18. 


Conclusion 


In  answer  to  the  question  propounded  in  your  opinion 
request,  it  is  the  opinion  of  this  office  that  this  ordinance 
could  only  be  validly  enacted  by  five  (5)  affirmative  votes 
of  the  County  Council. 

The  foregoing  opinion  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Robert  D.  Kingsland. 

Very  truly  yours. 


RDK: df ;b j 


THOMAS  P.  EAGLETON 
Attorney  General 


TAXATION; 

FRANCHISE  TAX  REPORTS: 
SECRECY  OF  TAX  RETURNS: 
STATE  TAX  COMMISSION: 
INSPECTION  OF  TAX 
RETURNS: 


Section  147.110,  paragraph  3,  RSMo  1959, 
which  prohibits  the  state  tax  commission, 
its  officers  and  employees  and  all  other 
officers  and  employees  of  the  state  from 
divulging  or  making  known  the  information 
contained  in  a franchise  tax  report  does 
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Opinion  No.  321 
(Nessenfeld) 


State  Tax  Commission 
Jefferson  Building 
Jefferson  City,  Missouri 

Gentlemen: 

You  have  requested 

"This  commission  requests  an  official 
opinion  from  your  department  respecting 
the  provisions  of  Section  147.110  (3), 

RSMo.,  1959*  specifically  advising  to 
whom,  if  anyone,  the  commissioners  or 
any  officer  or  employee  of  the  commission 
may  divulge  or  make  known  the  information, 
or  any  part  thereof,  contained  in  the 
corporation  franchise  tax  report  to  this 
commission  under  Section  147.020,  RSMo., 

1959." 

To  the  extent  relevant  to  your  request.  Section  147,110, 
paragraph  3,  RSMo  1959*  provides: 

f’It  shall  be  unlawful  for  any  member  of 
the  state  tax  commission  or  for  any 
officer  or  employee  of  such  commission, 
or  for  any  other  officer  or  employee  of 
the  state  * • * to  divulge  or  make  known 
in  any  manner  not  provided  by  law  any 
* • * report  made  under  this  chapter." 

Section  147*020,  RSMo  1959*  provides  for  a report  from 
every  corporation  liable  to  the  franchise  tax.  This  section 
requires  that  such  report  shall  contain  certain  specified  in- 
formation relating  to  the  corporation  and  its  business,  includ- 
ing the  market  value  of  its  property  and  assets,  the  amount  of 
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its  liabilities  and  its  balance  sheet.  Much  of  this  in- 
formation which  is  required  to  be  reported  is  of  a nature 
which  many  corporations  would  deem  confidential  and  not  to 
be  disclosed  publicly. 

The  prohibitory  provisions  of  Section  147.110,  paragraph 
3,  evidence  and  declare  a public  policy  to  make  the  informa- 
tion contained  in  franchise  tax  returns  confidential  and 
privileged.  The  policy  therein  declared  is  to  encourage  the 
full,  frank  and  truthful  disclosure  of  Information  to  the 
commission  by  insuring  to  the  reporting  corporations  that  the 
information  furnished  will  be  held  in  confidence.  In  clear 
and  unambiguous  language,  this  section  prohibits  the  commis- 
sion and  the  public  officers  and  employees  therein  set  forth 
from  disclosing  the  contents  of  a franchise  tax  report  or  any 
part  thereof  in  any  manner  not  provided  by  law. 

It  is  our  opinion,  however,  that  the  prohibition  against 
such  disclosure  is  not  intended  to  and  does  not  bar  the  com- 
mission or  its  officers  or  agents  from  permitting  an  authorized 
officer  or  agent  of  the  taxpayer  itself  acting  on  behalf  of 
the  taxpayer  to  inspect  a franchise  tax  report  which  was  filed 
by  said  taxpayer  or  to  obtain  a copy  thereof . The  language 
used  in  the  statute  simply  makes  it  unlawful  "to  divulge  or 
make  known"  the  report.  Me  do  not  believe  it  can  reasonably 
be  said  that  by  permitting  the  taxpayer  to  see  or  obtain  a 
copy  of  its  own  report,  the  commission  is  thereby  "divulging'' 
information. 

In  Webster's  New  International  Dictionary,  Second  Edition, 
the  word  "divulge"  is  defined  as  follows: 

"To  make  public)  to  reveal  or  communicate 
to  the  public)  to  tell  (a  secret)  so  that 
it  may  become  generally  known;  to  disclose; 

—said  of  that  which  had  been  confided  as 
a secret,  or  had  been  before  unknown.” 

Every  statute  must  be  construed  to  accord  with  the  obvious 
legislative  intent  and  to  effectuate  the  manifest  legislative 
policy.  We  can  discern  no  purpose  or  policy  in  the  statute  to 
require  the  commission  to  withhold  from  the  corporation  which 
filed  the  return  and  which  not  only  knew  but  was  the  very  source 
of  the  information,  the  right  to  see  and  examine  its  own  report. 
Nothing  is  thereby  "divulged"  or  "made  known"  in  the  obvious 
sense  in  which  those  words  are  used  in  the  statute.  Nothing 
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is  made  public.  No  confidence  Is  violated.  No  secret  is  re- 
vealed. Certainly  the  corporation  itself  cannot  be  harmed  by 
being  permitted  to  see  and  examine  Its  own  report. 

The  commission  must,  of  course,  take  care  that  the  Infor- 
mation Is  given  only  to  the  taxpayer  Itself.  To  this  end.  it 
is  our  opinion  that  the  request  for  such  information  must  be 
made  in  the  name  and  on  behalf  of  the  reporting  corporation  by 
some  officer  or  agent  duly  authorised  to  act  on  Its  behalf  at 
the  time  the  commission  Is  requested  to  make  the  disclosure. 

The  mere  fact  that  a particular  individual  may  have  signed  the 
return  at  the  time  it  was  filed  would  not  necessarily  be  suf- 
ficient to  authorize  him  to  see  the  report  or  obtain  a copy 
thereof.  This  is  true  because  the  information  le  not  fumlalMi 
to  such  person  but  to  the  corporation  Itself,  and  such  person 
may  no  longer  be  an  agent  of  or  authorized  to  act  on  behalf  of 
the  corporation. 


CONCLUSION 

It  is  the  opinion  of  this  of floe  that  Section  147.110, 
paragraph  3,  RSMo  1959,  which  prohibits  the  state  tax  commis- 
sion, ite  officers  and  employees  and  all  other  officers  and 
employees  of  the  state  from  divulging  or  making  known  the  in- 
formation contained  in  a franchise  tax  report,  does  not  prohibit 
the  commission  from  permitting  the  taxpayer,  acting  through  a 
duly  authorized  officer  or  agent  from  inspecting  or  obtaining 
a copy  of  its  own  report  theretofore  filed. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Joseph  Nessenfeld. 

Very  truly  yours. 


JNiar 


THOMAS  F.  EAQLETON 
Attorney  General 


(Opinion  #322  answered  by  letter) 
Eagleton 


August  5,  1963 


Honorable  Thomas  A.  Walsh 
State  Representative 
Room  314 , Capitol  Building 
Jefferson  City,  Missouri 

Dear  Representative  Walshs 

We  have  your  letter  of  July  19,  1963,  which 
reads  as  follows s 

“I  notice  that  a suit  has  been  filed  in  Federal 
District  Court  in  St.  Louis  challenging  the  constitutionality  of 
the  method  of  apportionment  of  the  Missouri  House  of  Representa- 
tives. 


"This  suit,  as  I gather  it,  is  similar  in  nature  to 
suits  filed  in  many  states  following  the  1962  opinion  of  the 
Supreme  Court  of  the  United  States  in  Baker  vs.  Carr. 

"I  realize  that  since  you  as  Attorney  General  will 
defend  the  Governor  and  the  Secretary  of  State  in  the  above-mentioned 
lawsuit  that  you  cannot  at  this  time  detail  any  opinions  which  might 
be  involved  in  that  suit. 

"However,  in  this  general  area  of  legislative  re- 
apportionment, I have  two  questions  which  I feel  you  may  well  be 
in  a position  to  answer  easily. 

"#1.  Under  Art.  Ill,  Secs.  49,  50,  and  53  of  the 
1945  Missouri  Constitution,  assuming  that  all  of  the  technical 
procedures  are  followed,  can  a constitutional  amendment  be  submitted 
by  the  initiative  method  which  would  change  the  method  of  apportion- 
ment of  the  Missouri  House  of  Representatives? 
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#2.  Baker  vs. Carr,  as  I understand  it,  was  a case  out  of 
Tennessee.  Was  there  available  to  the  citizens  of  Tennessee 
any  type  of  initiative  procedure  by  which  the  citizens  of  the  state 
could  amend  the  Tennessee  State  Constitution?" 

Our  answer  to  Question  #1  is  Yes.  Our  system  of  legislative 
apportionment  as  set  out  in  the  1945  Constitution  in  Art.  Ill, 

Secs.  2 and  3 can  be  amended  by  the  initiative  process  just  as 
other  portions  of  our  Constitution  can  be  amended  by  the  sarnie  process. 

Our  answer  to  Question  #2  is  No  and  I quote  in  full 
footnote  14  of  the  opinion  of  the  United  States  Supreme  Court  in 
Baker  v.  Carr,  369  U.S.  186  (1962). 

"The  appellants  claim  that  no  General  Assembly  constituted 
according  to  the  1901  Act  will  submit  reapportionment  proposals  either 
to  the  people  or  to  a Constitutional  Convention.  There  is  no  provision 
■for  popular  initiative  in  Tennessee.  Amendments  proposed  in  the 
Senate  or  House  must  first  be  approved  by  a majority  of  all  members 
of  each  House  and  again  by  two-thirds  of  the  members  in  the  General 
Assembly  next  chosen.  The  proposals  are  then  submitted  to  the  people 
at  the  next  general  election  in  which  a Governor  is  to  be  chosen. 
Alternatively,  the  legislature  may  submit  to  the  people  at  any  general 
election  the  question  of  calling  a convention  to  consider  specified 
proposals.  Such  as  are  adopted  at  a convention  do  not,  however,  become 
effective  unless  approved  by  a majority  of  the  qualified  voters  voting 
separately  on  each  proposed  change  or  amendment  at  an  election  fixed  by 
the  convention.  Conventions  shall  not  be  held  oftener  than  once  in 
six  years.  Tenn  Const,  Art  II,  section  3,  Acts  of  1951,  c.130,  section 
3,  and  Acts  of  1957,  c.  340,  section  3,  provided  that  delegates  to  the 
1953  and  1959  conventions  were  to  be  chosen  from  the  counties  and 
floterial  districts  just  as  are  members  of  the  State  House  of  Represen- 
tatives. The  General  Assembly's  call  for  a 1953  Constitutional 
Convention  originally  contained  a provision  'relating  to  the  appoint- 
ment (sic)  of  representatives  and  Senators*  but  this  was  excised. 

Tenn  HJ,  1951,  784.  A Resolution  introduced  at  the  1959  Constitutional 
Convention  and  reported  unfavorably  by  the  Rules  Committee  of  the 
Convention  was  as  follows t 

'By  Mr.  Chambliss  (of  Hamilton  County),  Resolution  No.  12- 
Relative  to  Convention  considering  reapportionment,  which  is  as  follows: 

'WHEREAS,  there  is  a rumor  that  this  Limited  Convention 
has  been  called  for  the  purpose  of  postponing  for  six  years  a Convention 
that  would  make  a decision  as  to  reapportionment;  and 
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'WHEREAS,  there  Is  pending  in  the  United  States  Courts 
in  Tennessee  a suit  under  which  parties  are  seeking,  through  decree, 
to  compel  r eapport ionment ; and 

"WHEREAS,  it  is  said  that  this  Limited  Convention,  which 
was  called  for  limited  consideration,  is  yet  a Constitutional  Conven- 
tion within  the  language  of  the  Constitution  as  to  Constitutional 
Conventions,  forbidding  frequent  Conventions  in  the  last  sentence  of 
Article  Eleven,  Section  3,  second  paragraph,  more  often  than  each 
six  years,  to-witi 

* "No  such  Convention  shall  be  held  oftener  than  once 

in  six  years ." 

•NOW,  THEREFORE,  BE  XT  RESOLVED,  That  it  is  the  consensus 
of  opinion  of  the  members  of  this  Convention  that  since  this  is  a 
Limited  Convention  as  hereinbefore  set  forth  another  Convention  could 
be  had  if  it  did  not  deal  with  the  matters  submitted  to  this  Limited 
Convention. 


'BE  XT  FURTHER  RESOLVED , That  it  is  the  consensus  of 
opinion  of  this  Convention  that  a Convention  should  be  called  by  the 
Ceneral  Assembly  for  the  purpose  of  considering  reapportionment  in 
order  that  a possibility  of  Court  enforcement  being  forced  on  the 
Sovereign  State  of  Tennessee  by  the  Courts  of  the  National  Government 
may  be  avoided. 


•BE  XT  FURTHER  RESOLVED,  That  this  Convention  be 
adjourned  for  two  years  to  meet  again  at  the  same  time  set  forth  in  the 
statute  providing  for  this  Convention,  and  that  it  is  the  consensus 
of  opinion  of  this  body  that  it  is  within  the  power  of  the  next  General 
Assembly  of  Tennessee  to  broaden  the  powers  of  this  Convention  and 
to  authorised  and  empower  this  Convention  to  consider  a proper  amend- 
ment to  the  Constitution  that  will  provide,  when  submitted  to  the 
electorate,  a method  of  reapportionment.*  Tenn.  Constitutional  Conven- 
tion of  1959,  The  Journal  and  Debates,  35,  278.  (Emphasis  supplied.) 

Yours  very  truly. 


THOMAS  F.  EAGLET ON 
Attorney  General 


OPINION  NO.  327  ANSWERED  BY 

October  9#  1963  LETTER 


Honorable  Smith  N.  Crowe 
Chairman,  Industrial  Commission 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

This  letter  is  in  response  to  your  request  dated  August  6, 
1963,  for  an  opinion  on  the  discarding  of  certain  files  of  the 
Industrial  Commission. 

At  our  request,  you  have  supplemented  your  request  by 
specifying  the  particular  files  you  desire  destroyed  as  follows: 

"1.  Awards  and  Orders  Issued  in  Workmen's 
Compensation  cases  from  1946  to  the 
present  time. 

2.  Prevailing  Wage  Special  Determinations 
and  General  Wage  Orders  from  1957  to 
the  present  time. 

3.  Employment  Security  Decisions  of  the 
Industrial  Commission  from  1946  to  the 
present  time. 

4.  Requisitions  for  the  Payment  of  Purchases 
from  1949  to  the  present  time. 

5.  Expense  Accounts  from  19^9  to  the  present 
time . 

6.  Duplicate  copies  of  the  above  items." 

This  office  has  recently  Issued  its  opinion  No.  256,  dated 
October  4,  1963,  to  William  L.  Wyes,  relating  to  this  general 
subject  matter.  This  opinion  discusses  the  controlling  prin- 
ciples of  law,  and  we  are  enclosing  a copy  for  your  Information. 
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Me  have  found  no  statutes  which  authorize  the  Industrial 
Commission  to  destroy  public  records  of  that  Commission.  How- 
ever, the  general  statutes  relating  to  public  records  and  to 
the  microfilming  and  disposition  thereof,  as  provided  in 
Sections  109*120  and  109*140,  as  amended  by  the  Laws  of  1963 
in  House  Bill  No.  142,  are  applicable  to  the  Industrial  Com- 
mission as  discussed  in  the  aforesaid  opinion  No*  256. 

It  is  therefore  the  view  of  this  office  that  items  num- 
bered 1 to  5,  inclusive,  above  mentioned,  may  not  be  destroyed 
or  other  disposition  made  thereof  except  as  provided  in  Sections 
109.120  and  109.140,  as  amended  by  the  Laws  of  1963. 

With  respect  to  item  numbered  6,  referred  to  above,  re- 
lating to  duplicate  copies  of  the  aforegoing  items,  it  is  the 
opinion  of  this  office  that  suoh  duplicate  copies  may  be  de- 
stroyed or  otherwise  disposed  of  so  long  as  the  originals 
remain  Intact  and  preserved  in  your  files. 


Yours  very  truly. 


TE 


F.  EAGLSTOH 


Attorney  General 


JG^tml 
Enc . 


Opinion  No.  328  answered 
by  letter  (Northcutt) 


October  29#  1963 


FILED 

3Z? 


Honorable  Haakel  Holman 
State  Auditor 
Capital  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Holman  1 

In  answer  to  your  request  of  August  8,  1963,  for  the 
opinion  of  this  office  as  to  the  propriety  of  one  individ- 
ual holding  simultaneously  the  position  of  secretary  and 
treasurer  of  a special  benefit  road  district.  It  Is  the 
opinion  of  this  office  that  there  Is  no  conflict  between 
these  two  offices  and,  therefore,  they  may  be  held  simul- 
taneously. 

Zt  Is  assumed  in  the  above  paragraph  that  a person 
other  than  a commissioner  is  secretary  and  treasurer  In 
said  district.  The  statute.  Section  233.333,  does  au- 
thorize a commissioner  to  be  secretary  but  fails  to 
authorize  a commissioner  to  be  treasurer,  and  the  common- 
law  prohibition  against  a person  holding  an  office  sub- 
ordinate to  another  office  he  holds  Is  applicable  here, 
and  would  prohibit  a commissioner  from  holding  the  position 
of  treasurer  of  the  special  benefit  road  district  since 
the  one  person  ae  commissioner  would  be  approving  his  own 
bond,  and  further  he,  as  carnal  seloner,  would  be  auditing 
and  approving  his  own  books  as  treasurer. 

I am  enclosing  copy  of  opinion  No.  188-1963  to  the 
Hon.  Ruben  A.  Schapeler,  Bates  County,  Missouri,  which 
fully  sets  out  the  restrictions  In  this  type  of  situation. 

In  answer  to  your  second  question  conoemlng  the  per- 
missibility of  payments  to  a secretary  and  treasurer  of  a 
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special  benefit  road  district  of  compensation  for  services 
performed.  It  Is  our  opinion  that  this  payment  should  not 
be  made.  The  statute  providing  for  these  offices  provides 
no  compensation  therefor  and,  as  a general  rule,  when  there 
Is  an  office  set  up  and  no  compensation  provided  In  enabling 
legislation,  the  rendering  of  the  services  of  said  office 
are (fcemed  to  be  gratuitous, 

Z am  enclosing  a copy  of  an  opinion  of  November  17* 

19  t,  to  the  Hon,  E,  W.  Bennett,  Prosecuting  Attorney, 

Sa-dm,  Missouri,  on  this  very  problem,  which  I feel  will 
help  you  more  fully  understand  the  situation. 

Tills  opinion  Is  limited  to  the  specific  type  of 
special  benefit  assessment  districts  about  which  you  have 
Inquired!  In  other  words,  benefit  assessment  road  districts 
In  township  organisation  counties  organized  under  Sections 
233.320  through  233.**5. 


Very  truly  yours. 


mmvrnnxrm 

Attorney  General 


HBNtsr 
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OPINION  REQUEST  #330  ANSWERED  BY  LETTER 


September  17  j 1963 


Honorable  (Jerald  Kiser 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Mr.  Kiser* 


On  August  3,  1963,  you  requested  an  opinion  of  this 
office  concerning  the  election  of  county  committeemen  and 
commit teewomen  in  Clay  County,  Missouri.  Since  then.  Repre- 
sentative Wendell  D.  Rosenbaugh  of  the  First  District  of 
Clay  County  made  a request  of  this  office  concerning  a simi- 
lar question  and  other  questions.  Therefore,  I took  the 
liberty  of  combining  your  request  with  the  request  from 
Representative  Rosenbaugh  and,  as  his  opinion  request  con- 
tained other  questions,  I combined  it  into  one  opinion  address* 
ed  to  Representative  Rosenbaugh,  ) 


I am  enclosing  a copy  of  this  op 
reference  to  your  question* 


J£ 


which  held 


in 


*l).  The  provisions  of  Section  120.770, 
Ro&o  1959*  may  refer  to  any  city  divided 
into  wards  if  the  county  court  sees  fit 
to  divide  the  township  in  which  the  city 
is  located  into  election  districts  with 
boundaries  coincident  with  the  ward  bound- 
ar.i  vo.  A village  is  not  a city  under  the 
Missouri  statutes,  hence  the  above  opinion 
does  not  refer  to  villages  so  divided  into 
wards  even  if  such  ward  boundaries  coincide 
with  eleetion  district  boundaries; " 


Yours  very  truly. 


Enc. 


iWif  *c 


Tr^AsigroM 

Attorney  (Jener&l 


(answered  by  letter,  #333) 
Siddens 


January  22,  1963 


Honorable  Milton  Carpenter 
Charles  Trigg 
" Thomas  C.  Dunne 

Gentlemen: 

Please  be  advised  on  January  22,  1963,  the 
Missouri  House  of  Representatives  voted  Articles  of 
Impeachment  In  connection  with  Circuit  Judge  Virgil  A. 
Poelker. 

Sec.  106.050,  RSMo  1959  reads  as  follows: 

"If  any  officer  shall  be  impeached,  he 
is  hereby  suspended  from  exercising  his 
office,  after  he  shall  be  notified  there- 
of, until  his  acquittal." 

In  Blackwell  v.  City  of  Thayer,  74  S.W.  375  the 
St.  Louis  Court  of  Appeals  wrote: 

"Blackwell's  suspension  being  legal,  it 
follows  by  force  of  the  decisions  first  cited, 
that  he  was  not  entitled  to  a salary  during 
his  suspension,  as  an  officer  lawfully 
relieved  from  the  duties  of  his  office  ceases 
to  earn  a salary." 

Therefore,  pursuant  to  this  decision.  Judge 
Poelker  is  not  entitled  to  and  should  not  be  paid  any  salary 
after  the  date  of  his  impeachment,  namely,  January  22,  1963. 

Yours  very  truly. 


fhomas  F.  Eagleton 
Attorney  General 
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OPINION  NO.  335 

Honorable  Daniel  V.  O'Brien 
Prosecuting  Attorney 
St.  Louis  County 
Courthouse 

Forsyth  and  Central  Boulevards 
Clayton  5,  Missouri 

Dear  Mr.  O'Brien: 

You  have  requested  an  opinion  with  respect  to  Senate  Bill 
No.  49  as  finally  enacted  (the  Sunday  Closing  las): 

(1)  As  to  whether  there  is  any  reason  why 
said  law  should  not  be  enforced  on  and  after 
October  13,  19<>3,  the  effective  date;  and 

(2)  As  to  what  civil  remedies,  if  any. 

Section  1(4)  of  the  Act  makes  available  to 
prosecuting  attorneys  or  aggrieved  private 
parties . 

In  response  to  your  first  question,  the  effective  date 
of  the  Sunday  Closing  law  is  October  13,  1963,  ninety  days 
after  the  adjournment  of  the  General  Assembly  on  July  15, 

1963  (Missouri  Constitution  of  1945,  Article  III,  Section  29, 
and  Section  1.130,  RSMo  1959)*  There  is  not  only  no  reason 
why  the  law  should  not  be  enforced  on  and  after  such  date, 
but  it  would  appear  to  be  the  duty  of  the  officials  charged 
with  enforcement  of  the  laws  of  the  State  of  Missouri  to  do 
so.  Indeed,  in  a case  filed  against  you  in  the  Circuit  Court 
of  St.  Louis  County  as  a test  of  the  validity  of  the  law. 

Circuit  Judge  Schaaf  held  it  to  be  constitutional  (OEM,  INC., 
et  al.  v.  O'BRIEN). 


(1)  Effective  date  of  new  Sunday  Closing  lav 
is  Oct.  13,  1963  and  there  exists  no  reason 
why  it  should  not  be  enforced  as  of  that  date 
(2;  In  addition  to  criminal  sanctions  im- 
posed by  the  law,  a prosecuting  attorney  has 
the  authority  to  seek  a civil  injunction  to 
enjoin  illegal  Sunday  selling  as  a public  anc 
common  nuisance. 

(3)  A private  party  may  sue  to  abate  such 
nuisance  if  he  has  suffered  some  peculiar  or 
special  injury  not  common  to  the  general 
public . 

August  13,  1963  , . , , 


Concerning  your  second  inquiry,  in  addition  to  criminal 
proscriptions  provided  by  Section  l(l)  of  the  law.  Section 
1(4)  thereof  makes  its  violation  a public  and  common  nuisance. 


Honorable  Daniel  V.  O'Brien 


The  courts  of  Missouri  have,  without  exception,  held  It  to  be 
permissible  for  the  Legislature  to  declare  an  act  a public 
nuisance.  In  addition  to  proscribing  such  act  as  a crime.  In 
State  v.  Tower,  185  Mo.  79,  84  Stf  10  (1904),  the  court  found: 

"The  power  of  the  General  Assembly  to  pass 
all  needful  laws  except  when  restricted  by 
the  State  or  Federal  Constitution  Is  plenary, 
and  the  Legislature  has  the  power  to  declare 
places  or  practices  to  the  detriment  of  pub- 
lic interests  or  to  the  Injury  of  the  health, 
morals  or  welfare  of  the  community,  public 
nuisances,  although  not  such  at  common  law. 

The  General  Assembly  in  the  exercise  of  the 
police  power  may  declare  that  a nuisance 
which  before  was  not  a nuisance. 

"Such  an  act  is  properly  within  that  power 
which  is  conferred  by  the  Constitution  of 
this  State  upon  the  General  Assembly  in  the 
distribution  of  the  powers  of  our  State 
government.  [Lawton  v.  Steele,  119  N.Y. 

226}  Mugler  v.  Kansas,  123  U.S.  623; 

Mathews  v.  Railroad,  121  Mo.  298;  Moses  v. 

United  States,  50  L.R.A.  532.] 

"Because  at  common  law  smoke  was  not  a 
nuisance  per  se  is  no  reason  why  the  people 
of  this  State,  through  their  representatives 
in  the  legislative  department,  may  not  ohange 
that  law,  and  make  it  a nuisance  per  se  when 
the  location  and  surrounding  circumstances 
In  their  opinion  and  judgment  require  it. 

The  General  Assembly  may  adopt  new  regulations 
from  time  to  time  as  the  occasion  and  neces- 
sity may  require.  The  State  has  no  higher 
function  than  the  duty  to  provide  for  the 
safety  and  comfort  of  Its  citizens." 

It  is  the  duty  of  the  prosecuting  attorney  or  other  officials 
charged  with  law  enforcement  to  bring  suit.  In  the  name  and 
at  the  relation  of  the  State,  to  enjoin  the  commission  of  such 
public  nuisance.  State  ex  rel.  Thrash  v.  Lamb,  237  Mo.  437, 
141  3W  665  (1911). 
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In  State  ex  rel.  Lamia  v.  Sedalia,  24l  SV  656  (K.C.  Ct.  of  App. 
1922),  the  court,  citing  Thraah,  supra,  stated: 

'The  prosecuting  attorney  can  properly 
represent  the  public  In  the  bringing  of  a 
suit  to  restrain  a public  nuisance  within 
his  jurisdiction,  for  he  haB  powers  anal- 
ogous to  those  exercised  by  the  Attorney 
Oeneral  of  England.  • * • and  a court  of 
equity  has  Jurisdiction  to  restrain  a 
public  nuisance  by  Injunction  at  the  suit 
of  the  state  or  some  proper  officer  repre- 
senting the  state." 

Further,  a private  party  may  sue  to  abate  such  nuisance  if  he 
has  suffered  some  peculiar  or  special  injury  not  common  to  the 
general  public;  that  is,  different  In  kind  rather  than  degree 
from  the  public  Injury.  Cummings  Realty  & Investment  Co.  v. 
Deere  & Co.,  208  Mo.  66,  106  S.v  495  (1907)*  In  Christy  v. 

C.  B.  & Q.  R.R.  Co.,  240  Mo.  App.  632,  212  SW2d  476  (K.C.  Ct. 
of  App.  1948),  the  court,  citing  Cummings,  supra,  stated: 

"In  order  to  maintain  an  action  for  the 
nuisance  it  Is  not  enough  for  the  property 
owner  to  show  that  his  injury  is  merely 
greater  In  degree  than  that  suffered  by  the 
general  public.  His  damage  must  be  different 
in  kind. 

Again,  In  Missouri  Veterinary  Medical  Assn.  v.  Ollsan,  230  SW2d 
169  (St.  Louis  Ct.  of  App.  1950),  the  court  cites  both  the  fore- 
going cases  In  support  of  the  proposition  that: 

"A  public  nuisance  cannot  be  restrained  by 
a suit  of  an  Individual  suffering  no  special 
injury  from  it." 

Of  Interest  In  determining  what  constitutes  a sufficient 
special  interest  are  the  cases  of  Clutter  v.  Blankenship, 

346  Mo.  961,  144  SVf2d  119  (1940),  and  Biggs  v.  Griffith,  231 
SW2d  375  (Springfield  Ct.  of  App.  1950). 


3 


Honorable  Daniel  V.  O'Brien 


CONCLUSION 


(1)  TI10  effective  date  of  the  new  Sunday  Closing  law  le 
October  13*  1963  and  there  exists  no  reason  why  it  should  not 
be  enforced  as  of  that  date. 

(2)  In  addition  to  the  criminal  sanctions  Imposed  by  the 
law,  a prosecuting  attorney  has  the  authority  to  seek  a civil 
injunction  to  enjoin  illegal  Sunday  selling  as  a public  and 
common  nuisance . 

(3)  A private  party  may  sue  to  abate  such  nuisance  if 
he  has  suffered  some  peculiar  or  special  injury  not  common  to 
the  general  public. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  J.  Cordon  Slddens. 


Yours  very  truly. 


JQSiml 


fKI  "1/  1BIU1U1 

Attorney  General 


INSURANCE : 


Articles  of  Incorporation  of  Progressive  Security 
Life  Insurance  Company. 


OPINION  NO.  336 


August  20,  1963 


Honorable  Jack  L.  Clay,  Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Clay: 

Receipt  is  acknowledged  of  your  letter  of  August 
12,  1963,  with  which  you  submitted  to  this  office  an 
executed  copy  of  Declaration  of  Intention  of  original 
incorporators  of  the  proposed  Progressive  Security  Life 
Insurance  Company,  which  Declaration  of  Intention  also 
Included  a copy  of  the  Articles  of  Incorporation  of  3uch 
corporation  to  be  formed  under  the  provisions  of  Chapter 
376  RSMo  1959.  Also  forwarded  with  your  request  for  an 
opinion  concerning  the  documents  heretofore  referred  to 
was  proof  of  publication  of  the  same  as  required  by  Sec- 
tion 376.070  RSMo  1959. 


An  examination  of  the  documents  referred  to  In  the 
preceding  paragraph  has  been  made  as  required  by  Section 
376.070  RSMo  1959,  and  it  is  the  opinion  of  this  office 
that  the  same  are  found  to  be  in  accordance  with  provi- 
sions of  Chapter  376  RSMo  1959*  and  not  inconsistent  with 
the  constitution  and  laws  of  this  State  and  the  United  States. 


The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly, 


JLO : df 


KAMA'S'  F.  EJUUBMM 

Attorney  General 


COUNTY  COLLECTOR: 
COUNTY  OF  THIRD  CLASS: 
COMMISSIONS: 


1)  A collector  o^  a county  of  the  third  class 
with  a population  of  over  40,000  is  not  requir- 
ed by  Section  52.120,  RSMo  1959,  to  maintain 

a branch  office. 

2)  The  additional  compensation  for  maintaining 
such  branch  office  as  provided  by  Section 
52.140,  RSMo  1959,  does  not  apply  to  counties 
of  the  third  class  with  a population  of  over 
40,000. 


September  16,  1963 

OPINION  NO.  338 


To  the  Honorable  Haskell  Holman 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Mr.  Holman: 

On  August  12,  1963,  you  requested  the  opinion  of  this 
office  in  a letter  which  reads  as  follows: 

"Several  questions  have  arisen  in 
the  process  of  an  audit  of  a county  of 
the  third  class  with  a population  in  ex- 
cess of  forty  thousand  inhabitants  on 
the  basis  of  the  i960  census  report  as 
to  the  applicability  of  Section  52.120 
R.S.  Mo.,  1959#  together  with  a need 
for  clarification  of  Section  52.140 
R.S.  Mo.,  1959. 

"I  hereby  request  and  will  appre- 
ciate your  official  opinion  relative  to 
the  following  questions: 

"1.  Is  a oounty  collector  in 
a county  of  the  third  class  with  a pop- 
ulation in  excess  of  forty  thousand 
inhabitants,  as  determined  by  the  i960 
decennial  census,  required  or  authorised 
to  maintain  a branch  office  under  the 
provisions  of  Section  52.120  R.S.  Mo., 
in  a city  of  over  fifteen  thousand  pop- 
ulation and  in  which  oity  there  is  a 
Court  of  Common  PleaB?  , 

"2.  Would  the  collector  of  such 
county  be  entitled  to  the  additional 
commission,  as  provided  by  Section  52.140, 
for  maintaining  the  branch  office  after 
the  population  of  the  oounty  exceeded 
forty  thousand?" 
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Honorable  Haskell  Holman 


In  answer  to  your  first  question  It  Is  necessary  to 
look  to  the  language  of  Seotlon  52.120,  R.  S.  Mo.  1959* 
which  states: 


"in  all  counties  of  the  third  class 
In  this  state  that  may  now  or  hereafter 
have  a population  oT"lwenfcy-five  thousand 
and  less  than  forty  thousand,  and  In  which 
there  is  a city  of  over  fifteen  thousand 
population,  and  In  which  said  city  there 
Is  a courthouse  more  than  seven  miles  dis- 
tant from  the  courthouse  in  the  county 
seat,  and  in  which  said  courthouse  in  said 
city  there  are  held  regular  and  legally  es- 
tablished terras  of  court  of  common  pleas, 
it  shall  be  the  duty  of  the  collector  of 
the  revenues  of  such  county  to  maintain  in 
addition  to  his  office  at  the  county  seat 
a branch  office  in  the  courthouse  located 
in  the  said  city  oi‘  fifteen  thousand  popula- 
tion or  more,  for  the  convenience  of  the 
taxpayers  of  said  county  living  within  the 
jurisdiction  of  said  court  of  common  pleas.1* 
[Emphasis  ours] 

The  language  of  the  statute  in  the  underlined  portion 
clearly  shows  that  the  Legislature  intended  that  the  statute 
be  expressly  limited  to  only  those  counties  of  the  third 
class  with  more  than  twenty-five  thousand  and  lesB  than  forty- 
thousand  population.  Therefore,  the  provision  requiring  main- 
tenance of  a branch  office  does  not  extend  to  counties  of  the 
third  class  whose  population  exceeds  forty  thousand. 

Seotlon  52.140  R.S.  Mo.  1959*  reads  as  follows: 

"In  all  such  counties  where  the  ool- 
lector  of  the  revenue  is  required  by  sec- 
tion £2. 120  io  maintain  a branch 
as  provided  In  section  52.126,  he  shall 
be  allowed  to  retain,  in  addition  to  the 
amount  now  authorised  by  law,  three-fourths 
of  one  per  cent  of  all  taxes  collected  to 
oover  the  additional  expense  of  maintaining 
such  branch  office." 

The  underlined  portion  shows  that  the  additional  commission 
is  allowed  only  where  Section  52.120,  supra,  requires  the 
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branch  office  to  be  maintained.  Since  Section  52.120,  supra, 
does  not  require  maintenance  of  a branch  office  In  counties 
of  a third  class  with  population  over  forty  thousand,  the 
collector  may  not  retain  the  additional  three-fourths  of  one 
per  cent  commission  on  all  taxes  which  Section  52.140,  supra, 
authorises. 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  a collector  of  a 
county  of  the  third  class  with  a population  of  over  forty 
thousand  is  not  required  by  Section  52.120  R.  S.  Wo.  1959, 
to  maintain  a branch  office,  iurther,  the  additional  commission 
for  maintaining  such  branch  office  as  provided  by  section  52.140 
R.S.  Ho.  1959,  does  not  apply  to  counties  of  the  third  class 
with  a population  of  over  forty  thousand. 

The  foregoing  opinion,  which  I hereby  approve  was  pre- 
pared by  my  assistant,  Jeremiah  P.  Finnegan. 

Yours  very  truly. 


TH5Ma5"P.  &A6XHTON 

Attorney  General 


JDF:df 


BARBERo.  Board  of  Barber  Examiners  should  permit 

BOARD  OF  BARBER  EXAMINERS:  applicants  for  registration  who  do  not 

ADMINISTRATIVE  AGENCIES:  read  or  write  English  to  use  interpreters 

during  written  examination.  Board  may 
impose  reasonable  requirements  so  as  to 
preserve  the  integrity  of  examination. 


Opinion  No.  339 

September  30,  1963 


Mr.  Leon  7.  Burton 
Secretary-Treasurer 
State  Board  of  Barber  Examiners 
131  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Burton: 

This  is  in  response  to  your  recent  request  for  an  opinion 
of  this  office,  which  request  reads  as  follows: 

"Before  a person  can  become  licensed  to 
practice  bartering  in  this  state,  he  must 
first  pass  both  a written  and  practical 
examination  given  by  this  Board. 

"At  times  we  have  applicants,  usually 
foreigners,  who  can  neither  read  nor 
write  the  English  language. 

"We  would  like  your  opinion  as  to  whether 
or  not  we  are  required  by  law  to  permit 
such  applicants  t ^ have  interpreters." 

A search  of  the  statutes  relating  to  the  examination  of 
applicants  for  registration  as  barbers  in  this  state  falls  to 
shed  any  direct  light  upon  your  inquiry.  However,  it  la  claar 
that  the  content  and  mode  of  giving  the  examination  is  left 
largely  to  the  Board  within  the  broad  guidelines  set  out  by  the 
statutes.  See  Sections  328. 070  and  328.080,  RSMo  1939.  For 
example,  there  is  no  specific  requirement  that  the  examination 
be  in  whole  or  in  part  in  writing;  and  the  Board  could,  if 
it  so  desired,  administer  such  examinations  orally. 

However,  It  Is  clear  that  upon  a showing  of  qualifica- 
tions to  take  the  examination  and  the  filing  of  the  required 
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fee,  an  applicant  has  the  right  to  be  examined.  Section 
328.080,  RSMo  1959*  Since  the  statutes  relating  to  the  examina- 
tion and.  Indeed,  the  practice  of  barberlng  do  not  require  any 
degree  of  facility  with  the  English  language,  it  must  be  con- 
cluded that  the  applicant's  right  to  be  examined  is  not  contingent 
upon  his  knowledge  of  English. 

Consequently,  it  is  our  opinion  that  an  applicant  who  can- 
not read  or  write  English  should  be  permitted  to  have  an  inter- 
preter to  assist  him  in  the  examination.  The  Board  may  and 
should  exercise  stringent  controls  over  the  use  of  interpreters 
to  Insure  that  it  is  the  applicant  and  not  the  interpreter  who 
is  taking  the  examination.  To  this  end,  the  Board  could  properly 
establish  a list  of  approved  interpreters  and  require  that  any 
interpreter  employed  to  assist  in  an  examination  be  selected  from 
that  list.  The  means  which  the  Board  uses  are,  of  course,  entirely 
up  to  the  Board;  but  we  believe  that  the  principle  remains  that 
the  Board  should  examine  all  applicants  who  possess  the  statutory 
qualifications  and,  where  necessary,  permit  the  use  of  interpreters. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  the 
State  Board  of  Barber  Examiners  should  permit  applicants  for 
registration  who  do  not  read  or  write  the  English  language 
to  have  Interpreters  present  during  such  parts  of  the  examina- 
tion as  required  by  such  applicants,  and  further  that  the  Board 
may  Impose  any  reasonable  requirements  as  to  the  character, 
honesty  and  other  qualifications  of  the  interpreters  that  it 
deems  necessary  to  preserve  the  integrity  mf  the  examination. 

The  foregoing  opinion,  which  Z hereby  approve,  was  prepared 
by  ray  Assistant,  Albert  J.  Stephan,  Jr. 

Very  truly  yours. 


AJSilt 


THOMAS  F.  2Z0CSHI 
Attorney  Oeneral 


CORPORATE  EXISTENCE:  Farmers  Mutual  Insurance  Company 

FARMERS  MUTUAL  INSURANCE  COMPANY:  may  not  receive  its  corporate 
MUTUAL  INSURANCE  COMPANY  existence  after  expiration  of 

INSURANCE:  charter  by  limitation. 

REVIVAL  OF  CHARTERS:  3f'" 

FILED  31*! 


November  1,  1963 


Honorable  Warren  E.  Hearnes 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Mr.  Hearnes; 

Your  recent  request  for  an  opinion  of  this  office 
reads  as  follows : 

"On  January  31,  1912,  Articles  of  In- 
corporation were  filed  with  this  office 
Incorporating  the  above  mentioned  Mutual 
Insurance  Company  under  Section  7154, 

R.  S.  Mo.  1909-  Article  Three  of  the 
Articles  of  Incorporation  set  out  that 
the  corporation  should  continue  for  a period 
of  fifty  years  unless  sooner  dissolved. 

"No  amendment  was  filed  extending  the 
corporate  duration;  therefore.  Its  charter 
expired  by  limitation  January  31,  1962. 
Subsequent  to  that  date  the  attorney  for 
the  corporation  expressed  a desire  to  re- 
vive the  corporate  charter  and  extend  Its 
duration.  This  office  can  find  no  statutory 
provision  authorizing  the  same  or  specifying 
the  procedure. 

"Therefore,  this  writer  respectfully  requests 
the  opinion  of  the  Attorney  General's  Office 
as  to  whether  or  not  a Farmers  Mutual  Insur- 
ance Company  may  revive  its  corporate  exist- 
ence and  extend  Its  corporate  charter  after 
its  charter  has  expired  by  limitation  as  set 
forth  in  its  Articles,  and  if  so,  what  pro- 
cedure should  be  used." 


It  is  well  settled  that  corporations  are  creatures  of 
statute  and  possess  only  the  rights  and  powers  permitted  by 
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the  Legislature.  A corporation  which  lets  its  charter  expire 
by  limitation  ceases  to  exist.  Bradley  v.  Reppell,  133  Mo. 

545,  32  SW  645;  Park  Company  v.  Gibson,  268  Mo.  3 $4.  In 
order  to  revive  such  dead  corporation,  it  is  necessary  for  a 
statute  to  exist  granting  such  power. 

We  concur  in  your  finding  that  there  is  no  statute 
authorizing  the  revival  of  a Farmers  Mutual  Insurance  Company’s 
corporate  existence  after  expiration.  See  Sections  380.479  to 
380.840,  RSMo  1959*  Nor  was  any  authority  for 
such  revival  found  In  the  Provisions  Applicable  to  All 
Insurance  Companies,  Chapter  375,  RSMo  1959. 

The  General  and  Business  Corporations  Act,  Chapter  351, 
RSMo  1959,  does  provide  such  a procedure  for  revival  of  an 
expired  corporation  in  Section  351.542,  RSMo  1959,  but  the 
applicability  of  this  statute  to  insurance  companies  is 
negated  by  Section  351.690,  RSMo  1959,  which  proides  in 
pertinent  part : 

"The  provisions  of  this  chapter  shall 
be  applicable  to  existing  corporations 
as  follows  : 

(1)  Those  provisions  of  this  law  re- 
quiring report,  registration  statements, 
antitrust  affidavits,  and  the  payment 
of  taxes  and  fees,  shall  be  applicable, 
to  the  same  extent  and  with  the  same  ef- 
fect, to  all  existing  corporations,  domes- 
tic and  foreign,  which  were  required  to 
make  such  reports,  registration  state- 
ments and  antitrust  affidavits,  and  to 
pay  such  taxes  and  fees,  prior  to  the 
enactment  of  this  law: 

"(2)  No  provisions  of  this  law,  other 
than  those  mentioned  in  subdivision  (1), 
shall  be  applicable  to  banks,  trust  com- 
panies, insurance  companies,  buildings  and 
loan  associations,  savings  bank  and  safe 
deposit  companies,  mortgage  loan  companies 
and  nonprofit  corporations;" 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  a 
Farmers  Mutual  Insurance  Company  may  not  revive  Its  corporate 
existence  after  expiration  of  its  charter  by  limitation  as 
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Honorable  Warren  E.  Hearties 


et  forth  in  its  articles,  as  no  statute  exists  empowering  it 
O do  so,.  . . ...  ......  ... 


foregoing  opinion,’  which;  i hereby  approve,  was  pre«- 
pared"  by  'my"  assistant,  Jeremiah  3>.  Finnegan.'  ’ - ■ : ' 


Yours  very  truly. 


qwm&'Z.-EAQh&m 

Attorney  General 


JDF : df 


Opinion  request  No.  342 
answered  by  letter  (Northcutt) 


September  4,  1963 


Representative  Kenneth  J.  Rothman 
Suite  203  - Carondelet  West 
7730  Carondelet  Avenue 
Clayton  Missouri 

Dear  Mr.  Rothman: 

Pursuant  to  our  telephone  conversation  yesterday,  your 
opinion  request  of  August  15th  is  being  marked  as  withdrawn 
and  recorded  in  our  files  as  such. 

As  I stated  to  you  in  connection  with  House  Bill  No.  83, 
providing  for  the  new  weight  and  license  fee  requirements  of 
motor  vehicles,  that  the  enactment  of  said  bill  will  have  no 
effect  until  the  1964  licenses  are  due  for  property  carrying 
commercial  motor  vehicles  operating  under  the  provisions  of 
Section  304.190.  As  the  previous  section,  which  was  Section 
301.060,  had  a license  fee  of  $233.00  for  said  vehicle,  which 
permitted  it  to  carry  over  60,010  pounds,  and  a vehicle  having 
purchased  said  license,  if  it  complied  with  the  provisions  of 
the  axle  weight  law,  which  is  304.190,  could  carry  any  weight 
it  wished  to. 

I have  taken  the  liberty  of  conferring  with  Fred  Howard 
on  this  matter,  and  also  have  conferred  with  Captain  Whitecotton 
of  the  Missouri  State  Highway  Patrol,  and  they  have  both  assured 
me  that  property  carrying  commercial  motor  vehicles  operating 
under  the  provisions  of  Section  304.190,  properly  licensed  under 
the  old  301.060,  and  complying  with  the  above  requirements,  will 
not  be  bothered  while  in  their  licensed  territory  which,  as  I 
understand  it,  includes  a territory  within  two  miles  of  the  city 
limits . 

Hoping  that  the  above  information  in  addition  to  our  con- 
versation yesterday  answers  your  inquiry,  I remain 

Yours  very  truly. 


RRN : sr 


ROBERT  R.  NORTHCUTT 
Assistant  Attorney  General 


Opinion  No.  343  Answered  By  Letter 
(DeFeo ) 


September  20,  1963 


Honorable  Lewie  B.  Hoff 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 

Dear  Mr.  Hoff: 

This  letter  is  in  response  to  yours  of  August  19,  1963, 
requesting  any  previously  rendered  opinions  of  this  office  or 
other  information  regarding  the  leasing  or  renting  of  county  or 
township  nursing  homes  under  Section  205.375(4),  RSMo  1959. 
Particularly,  you  inquire  who  would  qualify  as  a non-profit 
organization  and  how  the  facilities  could  be  leased  under  that 
Section. 

As  you  are  aware.  Section  205.375  is  of  recent  origin  (Laws 
1957*  P*  689).  The  statute  has  not  reached  the  courts  for 
interpretation  nor  has  this  office  rendered  an  opinion  concerning 
this  legislation. 

Section  205.375(4),  under  inquiry  here,  provides  as  follows: 

”4.  The  county  courts  or  township  boards 
may  provide  for  the  leasing  and  renting 
of  the  nursing  homes  and  equipment  on  the 
terms  and  conditions  that  are  necessary  and 
proper  to  nonprofit  organizations  for  the 
purpose  of  operation  in  the  manner  provided  in 
subsection  1." 

As  to  how  the  facilities  shall  be  leased  or  rented:  "Sec- 
tion 205.375(4)  grants  the  county  courts  or  the  township  boards 
the  discretion  as  to  the  terms  and  conditions  upon  which  the 
facilities  shall  be  leased  or  rented  as  long  as  such  lease  or 
rental  is  to  a non-profit  organization  and  on  terms  consistent 
with  the  statute." 
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As  to  who  would  qualify  as  a non-profit  organisation: 
Certainly  where  the  legislature  has  professed  a policy  by  speci- 
fically prescribing  the  method  and  terras  of  creating  a non-profit 
organization,  that  organization  should  qualify  as  a non-profit 
organization  under  Section  205.375(4)*  Missouri  Statutes  pro- 
vide for  two  types  of  non-profit  corporations,  viz.,  benevolent 
associations  under  Chapter  352  and  not-for-profit  corporations 
under  Chapter  355*  Corporations  organized  under  either  Chapter 
352  or  355  would  qualify  as  a "non-profit  organization"  under 
Section  205.375(4). 

Mote,  however.  Section  205*375(4)  does  not  use  the  terra 
"non-profit  corporation"  but  rather  the  term  "non-profit  organi- 
zation". Accordingly,  lease  or  rental  of  nursing  home  facilities 
Is  not  restricted  to  Incorporated  organizations.  Organizations 
other  than  corporations  may  qualify  under  Section  205.375(4). 

Conceivably,  there  are  innumerable  variations  of  non-profit 
type  organizations  other  than  corporations.  It  is  therefore 
Imprudent,  if  not  impossible,  to  forecast  en  masse  which  of  such 
organizations  may  or  may  not  qualify  under  Section  205.375(4). 
Rather,  the  determination  must  await  the  particular  facts  and 
be  made  upon  a case-by-case  basis. 

We  hope  the  above  commentary  will  be  of  assistance  to  you 
and  the  people  of  Cedar  County,  Missouri,  in  providing  for  the 
operation  of  the  El  Dorado  Springs  and  Stockton  Nursing  Homes. 

Very  truly  yours. 


LD:lt 


mat us  f:  eaole^n 

Attorney  General 


Opinion  Request  No.  3^4 
Answered  by  Letter 


Septemoer  19,  I963 


Honorable  Joseph  T.  Conlon,  Jr. 

Prosecuting  Attorney 
Lincoln  County 
Troy,  Missouri 

Dear  Mr.  Conlom 

This  Is  In  response  to  your  request  for  an  opinion  from 
this  office  as  to  whether  you  can  authorize  the  destruction 
of  photostatic  reproductions  of  hospital  records  under  the 
five  year  limitation  contained  in  Section  109.150. 

You  Indicate  correctly  that  Section  109.140,  et  seq., 
states  that  photostatic  copies  of  original  documenta  may 
be  kept  in  lieu  of  the  originals  and  the  originals  may  be 
destroyed. 

Section  109.150  does  authorize  the  destruction  of  cer- 
tain specified  records  after  a five-year  period  elapses. 
However,  none  of  the  records  listed  would  appear  to  Include 
hospital  records  such  as  those  about  which  you  Inquire.  Ve 
believe  that  it  is  a generally  accepted  principle  of  law  that 
a public  officer  having  charge  of  records  which  are  required 
to  be  maintained  has  no  implied  authority  to  destroy  auch 
records  and,  in  fact,  the  burden  la  on  the  public  officer 
involved  to  point  to  aome  specific  authorization  in  the 
statutes  for  such  destruction.  See  45  Am.  Jur.,  Records, 
Section  12,  page  425. 

Therefore,  it  is  our  conclusion  that  there  is  no  express 
or  implied  authority  to  destroy  the  photostatic  copies  of  the 
records  about  which  you  inquire. 


Yours  very  truly. 


THCMKTTTT  TOI2TMI 

Attorney  Oeneral 


Opinion  No.  349  Answered  by  Letter 


October  31,  1963 


FILED 

3jfi 


Honorable  Bill  D.  Burlison 
Prosecuting  Attorney 
Cape  Girardeau  County 
708  Broadway 

Cape  Girardeau,  Missouri 
Dear  Mr.  Burl i son t 

We  have  your  opinion  request  of  August  20,  1963,  in  which 
you  asked  the  question  as  to  whether  the  County  Court  has  the 
power  to  set  a general  policy  with  respect  to  vacations  and  sick 
leave  of  county  officials,  their  deputies  and  assistants  which, 
when  promulgated,  would  be  applicable  to  and  mandatorily  binding 
upon  all  such  officials  of  the  county? 

With  respect  to  the  power  of  a County  Court,  the  Supreme 
Court  of  Missouri  set  forth  as  follows  the  following  principle  in  the 
**  case  of  King  v.  Maries  County,  249  SW  418,  420s 

"It  has  been  held  uniformly  that  county 
courts  are  not  the  general  agents  of  the 
counties  or  of  the  state.  Their  powers 
are  limited  and  defined  by  law.  They  have 
only  such  authority  as  is  expressly  granted 
them  by  statute.  * * * This  is  qualified 
by  the  rule  that  the  express  grant  of  power 
carries  with  it  such  implied  powers  as  are 
necessary  to  carry  out  or  make  effectual  the 
purposes  of  the  authority  expressly  granted. N 

We  have  examined  the  statutes  and  do  not  find  any  which 
expressly  or  impliedly  would  grant  authority  to  the  County  Court  to 
establish  such  a policy. 


Yours  very  truly. 


TFEioh 


THOMAS  F.  EAGLETON 
Attorney  General 


Opinion  No.  351  answered  by  letter 
(Northcutt) 


September  4,  1963 


FI  LED 


Honorable  John  D.  Mitchell 
Prosecuting  Attorney 
Buchanan  County  Courthouse 
St.  Joseph,  Missouri 

Dear  Mr.  Mitchells 

We  have  received  your  opinion  request  of  August  21,  1963* 
which  reads  as  follows  1 

"I  have  been  requested  to  ask  for  an  opinion 
from  you  as  to  whether  House  Bill  #45,  An 
Act  relating  to  debts  and  debtors,  with  a 
penalty  provision,  relates  to  corporations 
at  well  as  natural  persons.” 

I have  studied  this  bill  at  length  and  also  the  statutes 
of  the  State  of  Missouri  which  would  have  a bearing  upon  this 
Act  and  several  cases  which  I think  are  pertinent  thereto.  In 
answer  to  your  speolflc  question.  It  is  to  be  noted  that  Sec- 
tion 1.020,  RSMo  1959,  provides  In  part  as  follows t 

"As  used  In  the  statutory  laws  of  this  state, 
unless  otherwise  specially  provided  or  un- 
less plainly  repugnant  to  the  Intent  of  the 
legislature  or  to  the  context  thereof*  * • • 

"(7)  The  word  ’person’  may  extend  and  be  ap- 
plied to  bodies  politic  and  corporate  and  to 
partnerships  and  other  unincorporated  as- 
sociations! * * *" 

Also,  It  Is  noted  that  Section  1.030  provides  In  part  as 
follows  t 


"2.  When  any  subject  matter,  party  or  person 
Is  described  or  referred  to  by  words  Importing 


Honorable  John  D.  Mitchell 
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the  singular  number  or  the  masculine  gender, 
several  matters  and  persons,  and  females  as 
well  as  males,  and  bodies  corporate  as  well 
as  Individuals,  shall  be  deemed  to  be  in- 
cluded. " 

It  may,  therefore,  be  seen  from  the  above  that  it  is  the  Intention 
of  our  Legislature  that  corporate  bodies  shall  be  Included  within 
the  word  ^person"  as  used  in  House  Bill  No.  45,  Seventy- second 
General  Assembly. 

Further,  in  reading  House  Bill  No.  45  of  the  Seventy- second 
General  Assembly,  it  is  manifest  that  the  Legislature  would  not 
have  intended  to  prohibit  debt  adjusting  by  an  individual  and 
continue  to  allow  debt  adjusting  by  a corporation.  An  interpre- 
tation of  this  Act  to  exclude  from  the  meaning  of  the  term  "any 
person"  a corporation  would  be  to  pervert  beyond  reasonableness 
the  intent  of  this  bill. 

To  substantiate  our  thoughts  on  this  matter  that  a corporation 
as  far  as  this  bill  is  concerned  is  considered  a "person,"  we  find 
many  cases  which  hold  that  the  term  "person"  Includes  corporations. 
Among  them  the  comparatively  recent  case  of  Associated  Cemetery 
Management,  Inc.  v.  Barnes,  C.A.  Mo.,  268  Fed.2d  97,  100,  102, 
which  held  in  regard  to  the  bankruptcy  acts  that  the  term  "person" 
therein  included  corporations,  unincorporated  companies  and  as- 
sociations. 

To  the  effect  that  the  due  process  clause  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution  includes  corporations  as  a 
"person,"  one  of  the  latest  cases  on  this  is  Freldus  v.  Freldus, 
Fla.,  89  So. 2d  604,  605.  Further,  as  to  the  interpretation  of  a 
corporation  as  a "person"  in  the  State  of  Missouri,  it  has  been 
held  in  many  cases,  among  them  John  Hancock  Mutual  Life  Insurance 
Co.  v.  Hughes,  Mo.,  152  SW2d  132,  134,  that  an  Insurance  company 
was  a corporation  and  was  therefore  an  artificial  legal  person. 

It  has  also  been  held  that  the  statutory  use  of  the  word  "persons" 
to  include  corporations  is  so  general  that  to  hold  that  they  are 
not  included  requires  clear  and  positive  proof  of  a legislative 
intent  to  exclude  them.  Central  Amusement  Company  v.  District 
of  Columbia,  D.C.  Mun.  App.,  121  A2d  865,  866.  Which  is,  in  this 
case,  wholly  lacking. 

It  is,  therefore,  upon  the  basis  of  the  intent  of  the  Legisla- 
ture as  derived  from  a full  reading  of  the  Act  in  question  and  upon 
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the  baBls  of  the  above-cited  cases,  our  opinion  that  the  term 
as  used  in  House  Bill  No.  45,  Seventy-second  General  Assembly, 
"any  person"  or  "person,"  does  Include  corporations  as  well  as 
natural  persons. 


Very  truly  yours. 


THOMAS  F.  EAGLETON 
Attorney  General 


OPINION  NO.  352 
ANSWERED  BY  LETTER 


FI  IF.  D | 

3^ 


December  10,  1963 


Honorable  Don  F.  Whitcraft 
Prosecuting  Attorney 
CaB8  County 

HarrlBonvllle,  MIbboutI 
Dear  Mr.  Whitcraft 1 

This  is  In  response  to  your  request  for  an  opinion  of 
this  office  which  request  reads  as  follows! 

"Cass  County  at  its  last  general  election 
adopted  the  Local  Option  County  Registra- 
tlon  Law  (Chapter  114). 

"The  City  of  Belton  (in  Cass  County)  has 
by  ordinance  adopted  Senate  Bill  No.  227 
of  the  72nd  General  Assembly , known  as  sec- 
tion 114.047. 

"Prior  to  the  City  of  Belton  adopting  sec- 
tion 114.047  the  county  of  Cass  had  spent 
considerable  time  at  considerable  expense 
organising  its  voter  registration.  In  doing 
so  it  established  precincts  extending  beyond 
the  corporate  limits  of  the  City  of  Belton. 

Now  it  would  appear  that  the  county  will 
have  to  re-organize  these  precincts  bo  as 
to  confine  them  within  the  city  limits  and 
establish  precincts  out  in  the  county.  At 
whose  expense  will  this  reorganizing  of 
precincts  bej  the  county  or  the  city? 
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"I  also  note  in  paragraph  2 ol‘  section 
114.047  that  'No  election  precinct  estab- 
lished in  the  city,  town  or  village  under 
the  provisions  of  this  chapter  shall  em- 
brace territory  outside  the  corporate  limits 
of  the  city,  town  or  village'.  Is  this  pro- 
vision to  be  interpreted  literally  so  that 
no  precincts  shall  extend  beyond  the  corpo- 
rate limits  of  any  city,  town  or  village 
regardless  of  whether  they  have  adopted 
section  114.047?  You'll  note  the  provision 
uses  the  word  'chapter'  and  not  'section'. 

"We  anticipate  many  problems  on  this  section 
114.047  in  the  near  future  and  would  appre- 
ciate your  opinion  on  the  points  I have 
touched  on." 

We  believe  that  the  reorganization  of  precincts  required 
under  the  new  ordinance  should  be  accomplished  at  the  expense 
of  the  county.  This  conclusion  is  based  upon  the  provisions 
of  subsection  1 of  Section  114.110,  Cum.  Supp.  1961,  which 
readst 


"The  county  court  shall  provide  for  and 
pay  the  expenses  incurred  under  the  opera- 
tion of  this  chapter." 

We  are  of  the  further  opinion  that  the  first  sentence  of  sub- 
section 2 of  Section  114.047,  V.A.M.S.,  1963#  applies  only  to  those 
cities,  towns  and  villages  which  have  adopted  Chapter  114.  Election 
precincts  are  established  under  the  authority  of  Chapter  111,  RSMo 
1959#  not  Chapter  114.  Hence,  the  phrase  "under  the  provisions  of 
this  chapter"  appearing  in  subsection  2 must  be  read  so  as  to  apply 
only  to  cities,  towns  and  villages  which  have  brought  themselves 
under  Chapter  114  by  adopting  it.  Therefore,  when  election  precincts 
are  established  by  a county  which  has  adopted  Chapter  114  prior  to 
the  adoption  of  such  chapter  by  a city,  town  or  village,  precincts 
may  be  established  which  are  partly  within  and  partly  without  the 
incorporated  area.  However,  such  procedure  would  invite  a situation, 
such  as  that  which  has  arisen  here,  wherein  new  precincts  must  be 
established  upon  the  subsequent  adoption  by  a city,  town  or  village 
of  Chapter  114. 
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Prom  the  date  of  your  letter,  it  appears  that  the  ordinance 
in  question  was  adopted  by  the  City  of  Belton  prior  to  October  13# 
1963#  the  effective  date  of  Senate  Bill  No.  227.  In  these  pre- 
mises, we  would  seriously  question  the  validity  of  an  ordinance 
passed  in  accordance  with  the  provisions  of  a statute  which  had 
not  come  into  effect  at  the  time  of  the  enactment  of  the  ordinance. 

Por  your  information  we  are  forwarding  herewith  a copy  of 
an  opinion  request  answered  by  letter  of  advice  to  the  Honorable 
Ronald  Belt  on  July  18,  1963#  which  holds  that  a city  may  not 
validly  enact  an  ordinance  pursuant  to  statutory  authorization 
prior  to  the  effective  date  of  the  authorizing  statute. 

Very  truly  yours. 


Attorney  General 


Enclosure 


Opinion  No.  353  answered  by  letter 
(Northcutt) 


September  4,  1963 


Honorable  Charles  0.  Hyler 
Prosecuting  Attorney 
St.  Prancole  County  Courthouse 
Farmington,  Missouri 

Dear  Mr.  Hyler t 

We  have  received  your  opinion  request  of  August  23,  1963, 
In  which  you  have  inquired  about  sheriff's  bills  for  feeding 
and  boarding  of  prisoners,  and  the  authority  of  the  county 
court  to  pay  or  not  to  pay  these  bills. 

To  answer  your  question  I am  enclosing  two  opinions  as 
follows t No.  1 to  the  Hon.  John  Hosmer,  Webster  County, 
Marshfield,  Missouri,  dated  December  20,  1954,  and  No.  2,  an 
opinion  to  the  Hon.  D.  R.  Jennings,  Prosecuting  Attorney, 
Montgomery  County,  March  10,  1952.  A full  reading  of  these 
enclosed  opinions  will,  I believe,  answer  your  questions. 

1 specifically  direct  your  attention  to  page  11  of  the 
opinion  to  D.  R.  Jennings,  wherein  It  is  stated  In  sub- 
paragraph  3 as  follows 1 

"The  County  Court  is  required  by  the  statute 
to  audit  the  monthly  statement  of  the  Sheriff 
to  determine  if  such  board  and  food  have  been 
furnished  at  actual  cost,  and  If  so  to  then 
draw  a warrant  on  the  County  Treasury  payable 
to  the  Sheriff  for  such  actual  cost  of  per- 
forming such  services."  (Raphaels  supplied.) 

From  a reading  of  the  above  quoted  portion  of  said  opinion 
conclusion.  It  would  appear  to  me  that  If  the  county  court 
should  ascertain  by  the  required  audit  that  the  statement  of 
the  sheriff  reflected  the  fact  that  such  board  and  food  had  not 
been  furnished  at  actual  cost,  they  could  refuse  to  pay  such 
statement. 

Very  truly  yours, 


THOMAS  T.HgAOLBTW 

Attorney  Oeneral 

nor  isr 

Nnc.  (2) 


OPINION  NO.  354  ANSWERED  BY  LETTER 


October  IQ  1963 


FILED 

m 


Honorable  Stewart  E.  Tatum 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 

Dear  Mr.  Tatum « 

In  your  letter  of  August  23,  1963*  you  Inquire  as  to 
whether  the  Coroner  or  the  Health  Department  may  legally 
require  an  autopsy  in  order  to  advance  or  facilitate  public 
health  purposes. 

Jasper  County  Is  a second  class  county  and  the  general 
provisions  of  Chapter  58,  RSMo  1959,  relating  to  coroners 
is  applicable  to  the  coroner  of  your  county.  We  have  found 
nothing  in  this  chapter  which  authorises  the  coroner  to 
call  a coroner*  Jury  and  thereafter  perform  an  autopsy  for 
public  health  purposes  or  the  advancement  of  science.  Like- 
wise, we  have  checked  the  public  health  statutes  and  we 
have  located  no  statutory  grant  of  authority  to  public 
health  agencies  which  would  permit  them  to  order  an  autopsy. 

For  your  convenience  we  are  enclosing  a copy  of  a 
recent  opinion  issued  by  this  office  in  regard  to  the  offioe 
of  coroner  in  Jackson  County.  Jackson  County  is  a first  class 
county,  but  we  believe  that  some  of  the  general  discussion 
in  this  opinion  may  be  of  interest  to  you. 

Yours  very  truly. 


THOMAS  F.  EAGI£TON 
Attorney  General 


CB:df 
enc . 
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Honorable  Frank  L.  Mickelaon 
State  Representative 
Casa  County 
Freeman,  Missouri  ' 


Dear  Mr.  Miokelsont 

This  is  in  answer  to  your  recent  latter  in  which  you 
inquire  whether  there  has  been  any  change  in  the  opinions 
of  this  office  concerning  the  practice  of  teaching  by  a 
member  of  the  General  Assembly.  There  has  been  a change. 


On  May  9,  19*19*  this  office  issued  an  opinion  to 
Honorable  Sal urn  Bruffett  in  which  it  waa  held  that  members 
of  the  Legislature  may  teach  school  idiile  the  Legislature 
is  not  in  session.  One  of  the  grounds  upon  which  that 
opinion  was  based  was  that  a school  district  was  not  a 
municipality  within  the  meaning  of  Section  12  of  Article  XXX 
of  the  1945  Constitution  of  Missouri,  which  reads  as 
follows 1 

"Ho  person  holding  any  lucrative  office 
or  employment  under  the  United  States, 
this  state  or  any  municipality  thereof 
shall  hold  the  office  of  senator  or 
representative.  When  any  senator  or 
representative  accepts  any  office  or 
employment  under  the  United  States, 
this  state  or  any  municipality  thereof, 
his  office  shall  thereby  be  vacated  and 
he  shall  thereafter  perform  no  duty  and 
receive  no  salary  as  senator  or 
representative.  During  the  terra  for 
which  he  was  elected  no  senator  or 


representative  shall  accept  any 
appointive  office  or  employment  under 
this  state  which  is  created  or  the 


' i 


Honorable  Prank  L.  Nickel son 


emoluments  of  which  are  Increased  during 
such  term.  This  section  shall  not  apply 
to  members  of  the  organised  militia,  of 
the  reserve  oorps  and  of  school  boards, 
and  notaries  public. " 

On  October  18,  1962,  the  19^9  opinion  to  Honorable  Ealum 
Bruffett  was  withdrawn.  The  basic  reason  for  withdrawing  the 
opinion  was  because  the  last  sentence  of  Section  12  of 
Article  ZZZ  of  the  Constitution  of  Missouri  provides  that 
such  section  shall  not  apply  to  members  of  school  boards. 
Apparently  the  constitutional  convention  took  the  view  that 
a school  district  Is  a municipality  because  they  made  an 
exception  for  school  board  members.  If  Section  12  of  Artlole 
ZZZ  of  the  Constitution  did  not  apply  to  school  district a, 
the  exception  would  have  been  unnecessary.  However,  the 
exception  does  not  apply  to  teachers  who  are  employed  by  the 
school  district,  and  under  this  Interpretation  Section  12  of 
Article  ZZZ  of  the  Constitution  would  prohibit  a teacher 
employed  by  a school  dlstrlot  from  holding  the  office  of 
senator  or  representative.  For  these  reasons  it  was  determined 
that  the  opinion  to  Honorable  Ealum  Bruffett  of  May  9,  19^9, 
was  incorrect  and  the  opinion  was  withdrawn. 

This  conclusion  is  further  supported  by  an  opinion  of 
this  office  Issued  on  February  5,  1963,  to  Honorable  Loicen 
0.  Boyd,  Prosecuting  Attorney,  Worth  County,  Orant  City, 
Missouri,  which  held  that  school  districts  may  be  termed 
municipalities  or  municipal  corporations.  A copy  of  this 
opinion  is  enclosed  for  your  Information. 

Zn  view  of  the  foregoing,  this  letter  is  to  Inform  you 
that  there  has  been  a change  In  the  opinions  of  this  office 
and  that  It  Is  our  present  conclusion  that  a teacher  who  is 
employed  by  a school  dlstrlot  In  Missouri  may  not  hold  the 
office  of  senator  or  representative. 

Yours  very  truly. 


WW  :BJ 

Enclosure 


TOMATO.  BA&L5T6M 
Attorney  General 


COMMITTEEMEN:  1)  The  provisions  of  Section  120.77c 

WARDS:  1959*  refer  to  any  city  divided  . 

COUNTY  COURT:  wards  if  the  county  court  sees  fit  to  ai- 

CITIES,  TOWNS  AND  VILLAGES:  vide  the  township  into  election  districts 

CITIES  OP  THIRD  CLASS:  coincident  with  the  ward  borAdaries.  A 

PRECINCT:  village  is  not  a city  under  the  Missouri 

BOARD  OF  ELECTION  COMMISSIONERS  : statutes,  therefore  the  above  opinion  does 
ELECTIONS:  not  apply  to  wards  of  a village. 

2)  Precincts  In  third  class  cities  with 
city  manager  form  of  government  are  deemed 
wards  under  78.540  (6),  RSMo  1959,  hence 
the  above  opinion  applies  to  such  pre- 
cincts. 

September  17*  1963  3)  The  Board  of  Election  Commissioners  of 

Kansas  City,  not  the  County  Court  of  Clay 
County,  Is  authorized  to  divide  that  part 
of  Kansas  City  in  Clay  County  into  wards 
under  Section  117. 190,  RSMo  1959,  in  con- 
junction with  Section  117. 050,  RSMo  1959. 


Honorable  W ndell  D.  Rosenbaugh 
State  Representative 
First  District,  Clay  County 
7217  North  Prospect 
Kansas  City  19*  Missouri 

Dear  Mr.  Rosenbaugh: 

You  recently  requested  an  opinion  of  this  office  on 
the  following  questions: 

"1.  Do  the  provisions  of  Section 
120.770  referring  to  Wards  in  any  city, 
refer  to  every  city  and  village  in  Clay 
County  which  is  divided  in  Wards? 
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”2.  Are  preoinot8  in  3rd  class 
cities  with  city  manager  form  of  govern- 
ment to  be  considered  Wards  under  the 
meaning  of  Section  120.770? 


"3.  Under  Seotion  117.190,  who  has 
the  authority  to  divide  that  part  of 
Kansas  City  in  Clay  County  into  Wards?" 


In  answer  to  your  first  question,  I refer  you  to  two 
pertinent  opinions  of  this  office.  The  first  opinion  is  to 
Honorable  Hugh  P.  Williamson,  under  date  of  May  20,  1948,  and 
the  second  is  to  Honorable  Robert  0.  Kirkland,  under  date  of 
February  14,  1952. 


The  Williamson  opinion  considered  a problem  similar  to 
yours,  i.e.,  a city  divided  into  wards  located  within  a town- 
ship. It  held  on  page  3 that: 
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"Thus,  the  fact  that  the  olty  of 
Pulton  has  been  divided  into  wards  for 
munioipal  purposes  is  not  binding  upon 
the  county  court  when  dividing  the  town- 
ship of  Fulton  into  eleotion  districts. 

Nor  are  the  six  eleotion  districts  as 
established  by  the  county  court  in  Pulton 
Township  entitled  to  representation  on 
the  party  oonsnittees,  due  to  the  provi- 
sions of  Section  11579*  R.  S.  Mo.  1939* 
which  reads  as  follows i 

" 'The  word  "county"  as  used  in 
this  article  shall  include  the  several 
counties  of  this  state  and  the  city  of 
St.  Louis,  and  the  word  "precinct"  and 
the  words  "election  districts"  shall 
include  and  refer  to  wards  or  townships 
as  the  case  may  require,  but  shall  not 
apply  to  any  subdivision  less  than  a 
ward  within  any  city  subdivided  into 
wards,  or  to  any  subdivision  less  than 
a township  in  any  county . ' 

"By  the  provisions  of  Seotlon  11579* 
supra,  [now  Section  120.760,  RSMo  1959]  it 
is  dear  that  no  less  a subdivision  than  a 
township  in  a county  is  entitled  to  com- 
mittee representation  unless,  as  indicated 
above,  the  county  court  has  recognised  city 
wards  as  eleotion  districts  by  establishing 
coincident  boundary  lines.” 

The  Kirkland  opinion  refers  to  Clay  County  and  holds 
consistently  with  the  Williamson  opinion  that  a ward  of  a 
olty  divided  into  wards  is  entitled  to  a committeeman  and 
commltteewoman  if  the  ward  boundary  coincides  with  the  elec- 
tion dlstriot  boundary.  The  ward  of  Kansas  City  located  in 
Clay  County  in  regard  to  elections  is  not  under  the  control 
of  the  Clay  County  Court,  but  under  a board  of  election  com- 
missioners as  provided  in  Seotlons  117.020  and  117.050(5)  and 
(6).  Under  Seotlon  117.190,  RSMo  1939*  the  board  is  ordered  to 
divide  the  city  into  wards,  hence  the  authority  controlling 
the  elections,  l.e.,  the  board,  has  made  the  ward  an  eleotion 
district. 
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Hie  remaining  area  in  Clay  County  in  regard  to  elections 
is  controlled  by  the  county  court  and  Section  111.220,  RSMo 
1959#  empowers  the  county  court  "to  divide  any  township  in 
their  respective  counties  into  two  or  more  election  districts." 
Hence,  if  the  county  court  sees  fit  to  divide  the  township 
into  election  districts  along  the  ward  lines  of  any  city 
within  a township,  then  a comitteeraan  and  commit teewoman 
may  be  elected  from  each  ward  so  consistent  with  election  dis- 
trict lines  as  established  by  the  county  court. 

If  the  election  district  lines  do  not  coincide  with  the 
ward  lines,  then  under  Section  120.760,  supra,  and  as  the 
Williamson  opinion  held,  representation  should  be  limited  to 
one  committeeman  and  one  committeewoman  from  each  township. 

In  your  first  question  you  also  asked  if  Section  120.770 
referred  to  villages  divided  into  wards.  It  is  our  opinion 
that  it  does  not.  Section  120.760,  supra,  states  that  Section 
120.770  is  not  to  "apply  to  any  subdivision  less  than  a ward 
within  any  city  subdivided  into  wards."  [Emphasis  ours] 

The  Legislature  has  recognised  the  fact  that  towns  and 
villages  are  not  oities  by  providing  a separate  chapter  for 
towns  and  villages.  Chapter  80,  RSMo  1959*  This  legislative 
recognition  is  further  emphasized  by  Section  72.050,  RSMo 
1959,  which  provides  the  procedure  whereby  a village  may 
become  a cityt 

"All  towns  not  now  incorporated  in 
this  state  containing  less  than  five 
hundred  inhabitants  are  hereby  declared 
to  be  villages j provided,  that  any 
village  in  this  state  now  or  hereafter 
having  more  than  two  hundred  Inhabitants 
may  by  majority  vote  of  the  qualified 
electors  therein  elect  to  become  a city 
of  the  fourth  class." 

Therefore  as  a village  is  not  a city,  the  subdivision  of 
such  village  into  wards  has  no  effect  on  the  committeeman 
situation  as  the  wards  referred  to  in  Section  120.770,  supra, 
are  limited  to  wards  within  a city  subdivided  into  wards  by 
Section  120.760. 

In  answer  to  your  second  question  concerning  precincts 
in  third  class  cities  with  city  manager  form  of  government 
being  considered  wards  under  Section  120.770,  supra,  it  is 
necessary  to  look  at  Chapter  78#  RSMo  1959#  the  chapter  re- 
lating to  third  class  cities  with  city  manager  form  of 
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government.  Section  78.5^0  (6),  RSMo  1959*  authorizes  the 
council  to  divide  the  city  into  precincts* 


"6.  The  council  shall  by  ordinance, 

resolution  or  otherwise,  divide  the 
city  into  as  many  voting  precincts  as 
it  may  deem  necessary  to  afford  all 
the  voters  a convenient  opportunity 
of  exercising  the  right  of  franchise 
in  all  municipal  elections  to  be  held 
in  the  city  and  each  of  said  precincts 
shall  be  deemed  a ward  within  the"  purview 
of  the  general  ^Ajorimax^  electloa  laws 
of  the  state . l Emphasis  added.] 


The  underscored  portion  of  the  statute  shows  that  such 
precincts  are  to  be  deemed  wards  under  the  general  and  primary 
election  laws.  Since  election  for  committeeman  is  part  of  the 
election  laws  of  the  state,  the  precincts  of  a third  class 
city  with  a city  manager  form  of  government  are  deemed  to  be 
wards  for  this  purpose.  Therefore,  under  our  answer  to  your 
first  question,  if  the  county  oourt  has  seen  fit  to  divide 
the  township  into  election  districts  coincident  with  these 
precinct  lines,  each  precinct  in  such  alty  is  entitled  to  a 
committeeman  and  a committeewoman. 


In  your  third  question,  you  ask  who  has  the  authority 
to  divide  that  part  of  Kansas  City  located  in  Clay  County 
into  wards.  This  question  was  partially  answered  in  our 
answer  to  your  first  question  and  we  repeat  now,  that  under 
Section  117.190,  RSMo  1959#  it  is  provided* 

"1.  It  shall  be  the  duty  of  the  board 
to  divide,  and  to  keep  divided  by  re- 
districting,  such  cities  [Kansas  City) 
into  not  less  than  .twenty  nor  more  than 
twenty- five  wards,  [Emphasis  ours.) 

The  board  referred  to  here  is  the  "board  of  election 
commissioners  of  such  city”  as  defined  in  Section  117.010  (3), 
RSMo  1959#  here,  the  Board  of  Kansas  City.  The  powers  of  the 
board  with  reference  to  elections  within  its  city  is  plenary 
as  provided  by  Section  117. 050,  RSMo  1959* 

"5.  Upon  the  appointment  of  such 
commissioners,  the  oounty  clerk  of 
the  county  in  which  such  city  is 
situated,  and  the  board  of  election 
commissioners  or  other  custodians  of 
said  property  shall,  upon  demand,  turn 
over  to  suoh  board  of  election  commission- 
ers all  registry  books,  poll  books,  tally 
sheets  and  ballot  boxes  heretofore  used, 
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and  all  other  books,  forms,  blanks, 
stationery  and  property  of  every 
description  in  any  way  relating  to 
registration  or  election,  or  the 
holding  of  elections,  within  said 
city. 

M6,  Said  board  of  election  commission- 
ers shall  make  all  necessary  rules  and 
regulations,  not  Inconsistent  with  this 
chapter,  with  reference  to  the  registra- 
tion of  voters  and  the  conduct  of  elec- 
tions and  shall  have  charge  of  and  make 
provisions  for  all  elections,  general, 
special,  local,  municipal,  state,  county, 
all  primaries,  and  of  all  other  of  every 
description,  to  be  held  in  such  city  or 
any  part  thereof,  at  any  time.H 

It  is  seen  from  this  statute  that  the  county  court 
where  the  city  is  located  is  to  turn  over  all  its  books 
relating  to  elections  within  such  city  and  that  the  board  has 
charge  of  all  elections  in  such  city.  The  County  Court  of 
Clay  County  lias  no  authority  over  that  part  of  Kansas  City 
located  in  Clay  County  as  far  as  elections  are  concemedi 
thus  it  has  no  power  to  divide  that  part  of  Kansas  City  within 
Clay  County  into  wards. 

CONCLUSION 


It  1b  the  opinion  of  this  office  that! 

1)  The  provisions  of  Section  120.770,  RSMo  1959, 
refer  to  any  city  divided  into  wards  if  the  county  court  sees 
fit  to  divide  the  township  in  which  the  city  is  located  into 
election  districts  with  boundaries  coincident  with  the  ward 
boundaries.  A village  is  not  a city  under  the  Missouri 
statutes,  hence  the  above  opinion  does  not  refer  to  villages 
so  divided  into  wards  even  if  such  ward  boundaries  ooincide 
with  election  district  boundaries; 

2)  Precincts  in  third  class  cities  with  city  manager 
form  of  government  are  deemed  wards  under  Section  78.5^0 
(6),  RSMo  1959 » hence  the  above  opinion  relating  to  wards  in 
any  city  is  applicable  to  precincts  in  a city  of  third  class 
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with  city  manager  form  of  government ; 

3)  Section  117.190,  RSMo  1959,  in  conjunction  with 
Section  117.050,  RSMo  1959,  authorizes  the  Board  of  Election 
Commissioners  of  Kansas  City,  not  the  County  Court  of  Clay 
County,  to  divide  that  part  of  Kansas  City  situated  in  Clay 
County  into  wards. 

The  foregoing  opinion  which  I hereby  approve  was  pre- 
pared by  my  assistant,  Jeremiah  D.  Finnegan. 

Yours  very  truly. 


Tn5HAjTTEA5ira5N 
Attorney  General 


JDF:df 

encs. 

cc:  Honorable  Gerald  Kiser 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Honorable  John  Lodwick,  Jr. 

Judge,  Probate  Court  and  Ex  Officio  Magistrate 
Clay  County 
Liberty,  Missouri 


Opinion  No.  370  Ans.  by  Letter 
(Stephan) 


November  7 , 1963 


Honorable  Frank  Conley 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr.  Conley: 

This  is  in  response  to  your  recent  request  for  an  opinion 
of  this  office  relating  to  the  validity  of  certain  marriages 
contracted  in  the  State  of  Arkansas.  As  you  indicated  in  corres- 
pondence subsequent  to  your  original  letter,  "The  problem  has 
arisen  as  a result  of  newspaper  articles  indicating  that  Arkansas 
has  declared  void  certain  marriages  wherein  the  parties  to  same 
are  under  a certain  age.  It  is  my  recollection  from  a reading 
of  such  articles  that  the  statute  in  question  was  enacted  by  the 
Arkansas  legislature  in  about  1943." 

We  requested  the  Attorney  General  of  Arkansas  to  advise  us 
of  the  specific  nature  of  this  problem  and  received  from  him  a 
letter  which  reads  in  part  as  follows: 

"The  inquiries  which  you  have  received  are 
resulting  from  the  Social  Security  Administra- 
tion's refusal  to  recognize  as  valid,  or  qualify 
for  benefits,  any  marriage  consummated  subse- 
quent to  a 1941  Act  in  which  either  party  was 
below  the  required  minimum  age.  A copy  of  this 
Act,  codified  as  Ark.  Stats.  § 55-102  (1947), 
is  enclosed. 

"Also  enclosed  is  a copy  of  a memorandum 
opinion  which  represents  our  interpreta- 
tion of  the  statute  and  the  marriages  regu- 
lated by  it.  This  opinion  does  not  in  any 
way  bind  the  Social  Security  Administration." 
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The  memorandum  opinion  referred  to  in  the  above  quotation 
was  issued  on  July  19*  1963*  to  certain  residents  of  Missouri. 
The  pertinent  portions  of  that  opinion  provide  as  follows: 

"I  am  writing  you  in  reply  to  your  letter  in 
which  you  inquire  about  the  legality  of  marri- 
ages in  Arkansas  where  the  agp  of  one  or 
both  of  the  parties  is  less  than  the  legal  mini- 
mum age  as  required  by  Ark.  S*%ts.  $ 55-102 
passed  in  1941. 

"Although  it  is  our  opinion  that  such  under 
age  marriages  were  legal  under  Arkansas  law 
until  declared  invalid  by  a competent  Court, 
the  Regional  Office  of  the  Social  Security 
Administration  does  not  agree  with  our  inter- 
pretation. Mr.  Patrick  A.  Hebert,  the  Deputy 
Regional  Attorney  for  the  Department  of  Health, 
Education  and  Welfare  has  held  that  the  Social 
Security  Administration  interprets  these 
marriages  as  being  void  and  hence,  widows  of 
such  marriages  are  ineligible  for  social 
security  benefits. 

"We  regret  that  the  Social  Security  Administra- 
tion has  taken  the  position  that  they  have  on 
this  question.  However,  our  office  has  no 
control  over  their  decision.  We  are  sincerely 
hoping  that  a proposed  curative  bill  in  the 
next  session  of  the  Arkansas  Legislature  to 
remedy  this  situation  will  become  law  and  make 
these  under  age  marriages  valid.  Zf  this  is 
done,  we  hope  Social  Security  will  then  accept 
those  marriages  as  legal  and  widows  of  such 
marriages  will  be  eligible  for  social  security 
benefits  in  the  normal  course  of  law.  Tou  can 
rest  assured  that  our  Office  will  offer  any 
assistance  we  can  to  the  passage  of  this  bill 
and  the  recognition  of  marriages  suoh  as  yours. 

"As  concents  the  children  of  such  marriages, 
their  status  as  legitimate  has  never  been 
questioned.  Ark.  Stats,  Ann.  § 61-104  (1947) 
provides: 
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The  Issue  of  all  marriages  deemed 
null  in  law,  or  dissolved  by  divorce, 
shall  be  deemed  and  considered  as 
legitimate.*1 

For  the  sake  of  completeness,  we  will  set  out  the  pertinent 
provisions  of  the  Arkansas  statute  In  question.  Section  55*102 
(1947)* 


"Every  male  who  shall  have  arrived  at  the 
full  age  of  18  years,  and  every  female  who 
shall  have  arrived  at  the  full  age  of  16 
years,  shall  be  capable  In  law  of  contract* 

Ing  marriage;  if  under  those  ages,  their 
marriages  shall  be  absolutely  void. 

"Provided  that  males  under  the  age  of  21 
years  and  females  under  the  age  of  18  years 
shall  furnish  the  clerk,  before  the  marriage 
license  can  be  Issued,  satisfactory  evidence 
of  the  consent  of  the  parent  or  parents  or 
guardian  to  such  marriage,  and.  In  all  cases 
where  the  consent  of  the  parent  or  parents 
or  guardian  Is  not  provided  or  there  shall 
have  been  a misrepresentation  of  age  by  a 
contracting  party,  such  marriage  contract 
may  be  set  aside  and  annulled  upon  the  appli- 
cation of  the  parent  or  parents  or  juardlan 
to  the  Chancery  Court  having  Jurisdiction  of 
the  cause." 

This  office  will  not  undertake  to  question  an  Interpreta- 
tion of  an  Arkansas  statute  by  the  Attorney  General  of  that 
state.  Consequently,  we  are  of  the  opinion  that  such  marriages 
are  valid  unless  dissolved  by  a court  of  competent  jurisdiction. 

We  might  note  parenthetically  that  the  recorder  of  deeds 
of  Boone  County  could,  under  the  circumstances  which  you  des- 
cribe, properly  Issue  a marriage  license  to  the  parties  who 
contracted  such  marriages  In  Arkansas  as  have  been  ruled  Invalid 
by  the  regional  office  of  the  Social  Security  Administration. 

If  that  office  were  correct  in  Its  interpretation  of  Arkansas 
law,  the  parties  to  such  marriages  would  presumably  be  eligible 
for  a license  In  this  state.  If  the  parties  are  validly  married 
to  each  other  at  this  time,  we  do  not  believe  that  such  marriage 
presents  any  statutory  disqualification  for  the  Issuance  of  a 
marriage  license  when  the  applicants  are  married  to  each  other 
at  the  time  they  apply  for  the  license. 
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Sectlon  451.030,  RSMo  1959*  declares  all  marriages  void 
"where  either  of  the  parties  has  a former  wife  or  husband  living, 
• . . unless  the  former  marriage  shall  have  been  dissolved. N 
However,  this  statute  was  obviously  directed  at  pre-existing  rela 
tlonshlps  with  third  parties  (that  is,  "former"  rather  than 
present  marriages)  and  not  at  relationships  such  as  we  have 
here.  None  of  the  other  statutory  prohibitions  against  the 
issuance  of  marriage  licenses  contemplates  situations  of  this 
type.  Sections  451.020,  451.050,  451. 090,  RSMo  1959*  and  we 
can  perceive  no  valid  reason  for  refusing  to  issue  a license 
under  the  circumstances  described  in  your  letter. 

Very  truly  yours. 


THbHAS  P.  EAQLETON 
Attorney  General 

AJStlt 


Opinion  Request  No.  371  answered 
by  letter  by  Robert  R.  Northcutt 


October  11,  1963 


Honorable  Edwin  V.  mils 
Prosecuting  Attorney 
St.  Clair  County 
P.  0.  Box  151 
Osceola,  Missouri 

Dear  Sir* 

In  answer  to  your  opinion  request  of  September  9» 
1963#  I am  enclosing  a copy  of  Opinion  Mo.  37^  of  1963* 
addressed  to  the  Honorable  John  Conley,  Jr.,  which  Z 
believe  will  help  in  your  understanding  of  this  problem. 
You  have  also  specifically  asked  three  questions  in  your 
letter  as  follows! 

1.  "Is  there  any  exception  in  case 
an  old  deed  is  presented  for  re- 
cording?’ 

2.  "Can  the  recorder  properly  write 
in  the  required  name  and  address  of 
a grantee?' 

3.  "If  not,  should  he  withhold  it 
from  record?" 

In  answer  to  your  first  question  it  is  the  opinion 
of  this  office  that  the  statute  as  enacted  provides  for 
no  exception  in  the  case  of  an  old  deed  and,  therefore, 
the  prohibition  contained  in  said  Section  59.330,  sub- 
section 1,  Laws  1963*  effective  date  October  13,  19<>3« 
applies. 

In  answer  to  your  second  question,  we  know  of  no 
authority  for  the  recorder  of  deeds  to  add  any  notation 
to  or  subtract  any  notation  from  any  Instrument  presented 
to  him  for  recording.  The  recorder  of  deeds  is  given 
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certain  specific  authority  to  record  certain  instrument a 
which  meet  the  required  statutory  provisions,  and  It  Is 
our  opinion  that  he  nay  not  properly  write  in  the  address 
of  a grantee  on  the  deeds  presented  to  him  for  recording . 

In  answer  to  your  third  question,  I believe  that  it 
is  completely  answered  In  the  words  of  the  attached 
Opinion  Mo.  37^  (19<33)  that  the  recorder  of  deeds  shall 
not  record  any  such  Instrument  unless  said  required  mailing 
address  appears  clearly  thereon. 

Very  truly  yours. 


—nr  v:  rimmu 

Attorney  General 


Enclosure 


RECORDERS:  1.  Mailing  address  of  grantee  or  one  of  the  grantees  must 
COUNTIES:  be  placed  upon  all ’deeds  except  deeds  of  trust  or  of  ease- 

RECORDS:  ment  or  of  right-of-way  conveying  any  lands  or  tenements. 

DEEDS : 

2.  Recorder  of  deeds  shall  not  record  any  such  instrument 
unless  said  required  mailing  address  appears  clearly 
thereon. 

3.  Provisions  of  Sec.  442.390  & 442.400,  RSMo  1959,  are 
not  affected  by  omission  of  said  required  names  upon 
said  deeds. 

October  11,  1963 


Honorable  John  Conley,  Jr. 

Member,  Missouri  House  of  Representatives 
5832  Vabada  Avenue 
St.  Louis  12,  Missouri 

Dear  Mr.  Conley* 


Opinion 


This  opinion  is  in  answer  to  your  Inquiry  of  September  9, 
1963,  which  is  stated  as  follows* 

'The  above  referred  to  Missouri  Senate 
Bill  187,  has  caused  much  comment  and 
confusion  as  to  the  wording  of  the  Bill 
as  passed. 

"What  seems  to  be  the  most  confusing  is 
the  latter  part  of  the  Bill  which  reads* 
provided  however,  that  the  statutory 
constructive  notice  or  t ho  validity  of 
the  instrument  shall  not  be  affected  by 
THe'' aVseY^ce  ' • >T  the  address  ~ rg~ha t* 
if  the  address  is  not  contained  on  the 
deed  or  Instrument. 


"Would  you  please  clarify  so  that  Z may 
understand  more  clearly  what  the  effect 
of  the  Bill  will  really  be." 


In  answering  this  request,  we  are  rendering  our  opinion 
as  to  the  meaning  of  what  will  be,  on  October  13,  1963, 
Section  59 .330(1),  Laws  1963,  and  which  reads  in  full  as 
follows  t 

"59.330.  It  shall  be  the  duty  of 
recorders  to  record* 

"(1)  All  deeds,  mortgages,  conveyances, 
deedB  of  truBt,  bonds,  covenants,  de- 
feasances, or  other  instruments  of  writing, 
of  or  concerning  any  lands  and  tenements, 
or  goods  and  chattels,  which  shall  be 
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proved  or  acknowledged  according  to  law, 
and  authorised  to  be  recorded  in  their 
of floes;  all  deeds,  except  deeds  of  trust, 
easement  or  right-of-way  conveying  any 
lands  or  tenements  must  contain  a mailing 
address  of  one  of  the  grantees  named  in 
the  instrument,  and  the  recorder  of  deeds 
shall  not  record  such  instrument  absent 
such  addresses;  provided  however,  that 
the  statutory  constructive  notice  or  the 
validity  of  the  instrument  shall  not  be 
affected  by  the  absence  of  the  address; " 

As  may  be  seen  from  the  foregoing,  and  a reading  of  the 
section  prior  to  October  13,  19&3,  there  has  only  been  added 
the  provision  that  the  grantee's  mailing  address  must  be 
contained  on  certain  specified  instruments  and  that  they 
shall  not  be  filed  by  the  recorder  of  deeds  absent  said 
address,  with  the  added  provision  that  the  statutory  con- 
structive notice  or  the  validity  of  the  Instrument  shall  not 
be  affected  by  the  absence  of  the  address. 

It  is  the  opinion  of  this  office,  after  a full  perusal 
of  Senate  Bill  No.  187,  72nd  General  Assembly  1963,  that  the 
mailing  address  of  the  grantee  or  one  of  the  grantees  must 
be  placed  upon  all  deeds  except  deeds  of  trust  or  easement 
or  right-of-way  conveying  any  lands  or  tenements,  and  that 
the  recorder  of  deeds  shall  not  record  such  Instrument  unless 
said  required  mailing  address  appears  clearly  thereon.  This 
would,  in  our  opinion,  be  a strict  prohibition  to  the  recorder 
of  deeds  not  to  file  any  of  said  instruments  unless  these 
provisions  are  fully  complied  with,  and,  since  it  does  form 
a prohibition,  this  would  be  ample  authority  for  recorders  of 
deeds  to  refuse  to  file  for  record  any  instrument  not  meeting 
these  requirements. 

As  to  the  provision  contained  in  seld  Senate  Bill  187, 
72nd  General  Assembly  1963,  that  the  statutory  constructive 
notice  or  the  validity  of  the  instrument  shall  not  be 
affected  by  the  absence  of  the  address,  it  is  assumed  that 
the  statutory  constructive  notice  therein  referred  to  is  that 
contained  in  Section  442.390,  RSMo  1939,  which  provides  in 
effect  that  any  instrument  in  writing  that  is  recorded  in 
the  prescribed  manner  shall  impart  notice  to  all  persona  of 
the  contents,  and  further,  that  all  subsequent  purchasers 
and  mortgagees  shall  be  deemed  to  purchase  with  notice  of 
said  instrument.  The  statute  under  discussion  herein. 
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Section  59 *330(1) > and  this  above  stated  provision,  only 
provide  that  If  the  recorder  should  file  said  Instrument 
without  the  required  mailing  address  being  thereon,  that 
this  shall  males  no  difference  as  to  the  legal  effect  of 
Section  442.990,  and  also  the  above  provision  contained  in 
Section  59*330  would,  in  our  opinion,  not  affect  the  validity 
of  the  instrument  as  provided  in  Section  442.400,  RSMo  1959 » 
which  provides  that  no  instrument  in  writing  shall  be  valid 
except  between  the  parties  and  others  that  have  actual  notice 
of  said  instrument  until  the  same  is  deposited  with  the 
recorder  of  deeds.  Xn  effect,  then,  all  that  this  last 
provision  of  Section  59*330  does  is  state  that  if  the  recorder 
should  ignore  the  provisions  of  the  section  requiring  the  name 
of  the  grantee  to  be  placed  thereon,  and  goes  ahead  and  files 
for  record,  that  the  statutory  constructive  notice  or  the 
validity  of  the  instrument,  as  provided  in  Sections  442.390 
and  442.400,  shall  not  be  affected. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  thatt 

1.  The  mailing  address  of  the  grantee  or  one  of  the 
grantees  must  be  placed  upon  all  deeds  except  deeds  of  trust 
or  of  easement  or  of  right-of-way  conveying  any  lands  or 
tenements. 

2.  That  the  recorder  of  deeds  shall  not  record  any  such 
instrument  unless  said  required  mailing  address  appears 
clearly  thereon. 

3.  The  provisions  of  Section  442.390,  RSMo  1959*  and 
442.400,  RSMo  1959,  are  not  affected  by  the  omission  of  said 
required  names  upon  said  deeds. 

The  foregoing  opinion,  which  X hereby  approve,  was 
prepared  by  my  assistant,  Robert  R.  Northcutt. 

Very  truly  yours. 


Attorney  General 


RN  :BJ 


Opinion  Request  No.  376  answered 
by  letter  by  Wayne  W.  Waldo 


September  19*  1963 


Honorable  Orville  C.  Winchell 
Prosecuting  Attorney 
Laclede  County 
Lebanon*  Missouri 

Dear  Mr.  Winchell* 

This  is  in  answer  to  your  letter  of  September  12,  1963, 
in  which  you  request  an  opinion  of  this  office,  and  which 
reads  in  part  as  follows: 

"I  am  certain  that  there  will  be  monies 
forwarded  Laclede  County  on  the  gasoline 
tax  and  the  question  now  arises  as  to 
whether  or  not  the  County  Court  can 
issue  warrants  which  will  be  honored  by 
the  County  Treasurer  on  a Class  3 budget 
appropriation. " 

We  further  understand  the  facts  to  show  that  Laclede 
County  received  more  gas  tax  money,  under  Article  IV, 

Section  30(a)  of  the  Missouri  Constitution  as  amended,  than 
was  anticipated  in  the  county  budget.  Laclede  County  now 
has  this  money  and  the  question  concerns  the  legality  of 
expenditures  of  this  money. 

Sections  50.680  and  50.710,  RSMo  1959*  define  expendi- 
tures in  Class  3 as  those  for  the  upkeep,  repair  or 
construction  of  roads  and  bridges  on  other  than  state 
highways  and  not  in  any  special  road  district.  The  gasoline 
tax  provided  under  Article  IV,  Section  30(a),  of  the 
Constitution  as  amended  is  known  as  the  county  aid  road 
trust  fund,  and  paragraph  l(l)  thereof  provides  that* 

"•  * * The  funds  credited  to  each 
county  shall  be  used  by  the  county 
solely  for  the  construction,  re- 
construction, maintenance  and 
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repairs  of  roads , bridges  and  highways , 
and  subject  to  such  other  provisions 
and  restrictions  as  provided  by  law. 

• • •" 

From  the  language  of  the  Constitution  and  statutes  It  is 
clear  that  the  gasoline  tax  money  ref erred  to  in  your  opinion 
request  must  be  placed  in  Class  3 of  the  county  budget  and 
paid  out  as  a Class  3 expenditure. 

The  only  question  is  whether  the  unanticipated  money 
which  Laclede  County  now  has  may  be  expended  even  though  it 
was  not  specifically  included  in  the  budget  of  Laolede  County. 

We  call  your  attention  to  the  case  of  State  v.  Cribb, 

273  S.W.  2d  246,  which  followed  the  rule  that  a strict 
compliance  with  the  county  budget  law  was  required  but  held, 
l.c.  250,  that  the  object  of  the  county  budget  law  is  to 
compel  counties  to  operate  on  a cash  basis  and  that  the  sura 
available  to  be  spent  in  any  one  year  is  the  revenue  provided 
for  that  year  plus  any  unencumbered  balances  from  previous 
years.  We  believe  this  opinion  shows  a trend  toward  a more 
liberal  construction  of  the  county  budget  law. 

On  July  26,  1961,  this  office  issued  an  opinion  to 
Honorable  James  R.  Relnhard,  Prosecuting  Attorney,  Nonroe 
County,  Paris,  Missouri,  a copy  of  which  opinion  is  attached. 
That  opinion  was  based  on  the  case  of  0111  v.  Buchanan 
County,  346  Mo.  599,  142  8.W,  2d  665,  which  case  was  cited 
and  approved  in  State  v.  Wade,  Mo.,  231  S.W,  2d  179 , where 
the  court  said,  l.c.  183* 

”•  • • while  the  Legislature  did  not 
fix  the  exact  amount  to  be  included  in 
the  budget,  its  direction  in  these 
statutes  • * • is  a mandate  to  the 
county  court  to  include  a reasonable 
amount  for  that  purpose  in  each  year's 
budget;  • • •" 

In  State  v.  County  Court  of  Barry  County,  363  S.W.  2d 
691,  the  court  said,  l.c.  6951 

"•  • * The  order  of  the  circuit  Judge 
made  pursuant  to  Section  483-345 
constituted  a direction  or  mandate  to 
the  county  court  to  include  $2,400  in 


-2- 


Honorable  Orville  c.  Winchell 


the  budget  for  the  purpose  stated  In 
the  order,  and  the  county  court  had  no 
more  authority  to  ignore  this  valid 
directive  by  budgeting  a lesser  amount 
than  it  would  have  to  budget  an  amount 
for  salaries  of  oounty  Judges  at  an 
amount  greater  than  that  fixed  by  the 
Legislature.  The  provisions  of  Section 
50.7^0  cited  and  relied  on  by  appellants, 
and  quoted  above,  do  not  prohibit  the 
issuance  of  the  warrants  in  this  case. 

The  warrants  would  not  be  issued  contrary 
to  any  provision  of  the  budget  law  when 
that  law  is  read  with  and  construed  in 
it b relation  to  Section  483.3^5." 

In  accordance  with  the  foregoing,  it  is  our  opinion  that 
the  previous  opinion  of  this  office  Issued  to  Honorable  James 
R.  Reinhard  on  July  26,  1961,  is  controlling  in  this  instance 
and  that  the  county  aid  road  trust  fund  money  received  by 
Laclede  County  under  Article  IV,  Section  30(a)  of  the  Consti- 
tution, as  amended,  which  the  county  court  did  not  and  could 
not  anticipate  receiving  at  the  time  the  budget  was  prepared, 
must  be  considered  to  be  in  Class  3 as  a matter  of  law,  and 
such  money  should  be  expended  as  any  other  funds  in  Class  3. 


Very  truly  yours. 


Attorney  General 


Enclosure 
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INSURANCE: 


Articles  of  Incorporation  of  Tower  National  Life 
Insurance  Company. 


September  16,  1963 


OPINION  NO. 


Honorable  Ralph  H.  Duggins 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Duggins: 

Receipt  is  acknowledged  of  your  letter  of  September  12, 
1963,  with  which  you  submitted  to  this  office  an  executed 
copy  of  Declaration  of  Intention  of  original  incorporators 
of  the  proposed  Tower  National  Life  Insurance  Company,  which 
Declaration  of  Intention  also  included  a copy  of  the  Articles 
of  Incorporation  of  such  corporation  to  be  formed  under  the 
provisions  of  Chapter  376,  RSMo  1959.  Also  forwarded  with 
your  request  for  an  opinion  concerning  the  documents  heretofore 
referred  to  was  proof  of  publication  of  the  same  as  required 
by  Section  376.070,  RSMo  1959. 

An  examination  of  the  documents  referred  to  in  the  pre- 
ceeding  paragraph  has  been  made  as  required  by  Section  376.070, 
RSMo  1959>  and  it  is  the  opinion  of  this  office  that  the  same 
are  found  to  be  in  accordance  with  provisions  of  Chapter  376, 
RSMo  1959>  and  not  inconsistent  with  the  constitution  and  laws 
of  this  State  and  the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Julian  L.  O'Malley. 

Yours  very  truly, 
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THOMAS  F.  EAGLETON 
Attorney  General 


OPINION  NO.  381  ANSWERED  BY  LETTER 


September  30*  19^3 


Honorable  Milton  Litvak 
Vice  Chairman 
Missouri  Commission  on 
Human  Riehte 

Room  234,  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  your  letter  of  September  16,  1963 
request  an  opinion  of  this  office  as  follows: 

"I  am  enclosing  a copy  of  Public 
Accommodations  Ordinance  (Ordinance 
No.  3499)  recently  passed  by  the 
Council  of  the  City  of  St.  Joseph, 

Missouri  and  a copy  of  the  St.  Joseph 
city  charter. 

”1  would  like  your  opinion  whether  the 
city  has  the  power  to  enact  such  an 
ordinance  dealing  with  public  accommo- 
dations ." 

We  have  examined  Ordinance  No.  3499  and  the  Charter  of 
the  City  of  St.  Joseph  in  the  light  of  the  decision  of  the 
Missouri  Supreme  Court  in  Marshall  v.  Kansas  City,  Mo., 

355  SW2d  877. 

In  the  Marshall  case,  the  Supreme  Court  ruled  that  an 
ordinance  of  Kansas  City  designed  to  prohibit  discrimination 
because  of  race  or  color  in  places  of  public  accommodation 
was  within  the  powers  conferred  upon  the  city  council  by  the 
city  oharter.  We  note  that  Ordinance  No.  3499  is  nearly 
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Identical  In  its  pertinent  provisions  to  those  sections  of 
the  Kansas  City  ordinance  set  out  in  the  Supreme  Court's 
decision. 

Moreover,  it  appears  that  the  St.  Joseph  city  charter 
contains  provisions  substantially  similar  to  those  provisions 
of  the  Kansas  City  charter  quoted  by  the  Court  in  its  opinion 
and  upon  which  the  Court's  decision  was  grounded.  In  particu- 
lar, we  refer  to  Subsections  (12),  (19)#  (20),  (22)  and  (29) 
of  3ection  2.13#  and  Section  19*1#  all  of  the  Charter  of  the 
City  of  St.  Joseph. 

In  upholding  the  Kansas  City  public  accommodations 
ordinance,  the  Supreme  Court  said  (l.c.  355  SW2d  883)1 

"We  are  constrained  to  hold  that  this 
municipal  ordinance,  designed  to  prevent 
discrimination  by  reason  of  race  or  color 
in  restaurants,  bears  a substantial  and 
reasonable  relation  to  the  specific  grant 
of  power  to  regulate  restaurants  and  to 
the  health,  comfort,  safety,  convenience 
and  welfare  of  the  inhabitants  of  the  city 
and  is  fairly  referable  to  the  police  power 
of  the  municipal  corporation."  [Citing  cases.] 

In  view  of  the  near  identity  between  the  relevant  provi- 
sions of  the  Kansas  City  ordinance  and  charter  and  the  St. 
Joseph  ordinance  and  charter,  it  is  apparent  that  the  Supreme 
Court's  decision  on  the  Kansas  City  public  accommodations 
ordinance  is  controlling  and  that  the  City  of  St.  Joseph  does 
have  the  authority  to  enact  Ordinance  No.  3499. 


Yours  very  truly. 


JJM:ml 


THOMAS'? ; 2A0LET0N 

Attorney  General 


BONDS : 
SHERIFF: 
FEES: 
COUNTIES : 


The  sheriff  of  a th  rd  class  county  may  net 
legally  accept  and  retain  a fee  for  the  taking 
of  a bail  bond  in  a criminal  case. 


October  10,  1963 


Honorable  Robert  E.  Toe ora 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 

Dear  Mr.  Yocomt 


Opinion  No.  385 


We  are  in  receipt  of  your  opinion  request  of  Sep- 
tember 20,  1963*  in  which  you  have  requested  an  official 
opinion  of  this  office.  The  pertinent  part  of  your 
letter  reads  as  follows t 


Is  the  sheriff  of  a third  class  county 
(McDonald  County)  allowed  to  accept  and 
retain  any  fee  for  talcing  a bond  in  a 
criminal  case?" 


We  have  searched  the  statutes  at  some  length, 
attempting  to  find  some  authority  for  the  sheriff  of  a 
third  class  county  accepting  and  retaining  a fee  for 
takln^  a bond,  which  we  assume  to  be  a bail  bond,  in  a 
criminal  case.  We  have  failed  to  find  any  specific 
authority  either  in  the  statutes  or  the  Supreme  Court 
rules  with  which  we  could  answer  this  question  in  the 
af  f innative . 

Section  558.1^0,  RSNo  1959,  provides  a specific 
penalty  for  the  exaction  of  fees  to  which  an  officer  is 
not  entitled.  Said  section  reads  as  follows  1 

"Every  officer  who  shall,  by  color  of 
his  office,  unlawfully  and  willfully 
exact  or  demand  or  receive  any  fee  or 
reward  to  execute  or  do  his  duty,  or 
for  any  official  act  done  or  to  be  done, 
that  is  not  due,  or  more  than  is  due, 
or  before  it  is  due,  shall  upon 
conviction  be  adjudged  guilty  of  a 
misdemeanor . ” 


Honorable  Robert  K.  Yocora 


As  authority  that  the  sheriff  may  not  levy  such  charge, 
we  oite  the  case  of  Smith  v.  Pettis  County,  136  S.V.  2d  232, 
l.o.  283,  where  the  Court  stated,  in  discussing  the  right  of 
public  officials  to  compensation  1 

"The  rule  is  established  that  the  right 
of  a public  official  to  compensation 
must  be  founded  on  a statute.  Xt  is 
equally  established  that  such  a statute 
is  strictly  construed  against  the 
officer.  Nodaway  County  v.  Kidder,  Mo. 

Sup.,  129  S.V .2d  857 j Ward  v.  Christian 
County,  3*1  Mo.  1115,  HI  S.W.2d  182 
* * 


CONCLUSION 

It  is  the  opinion  of  this  office,  based  upon  the  above 
discussion,  that  the  sheriff  of  a third  class  oounty  may  not 
legally  accept  and  retain  a fee  for  the  taking  of  a bail 
bond  in  a criminal  case. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  asalBtant,  Robert  R.  Northcutt. 


Very  truly  yours. 


nBroaEmr 

Attorney  General 


AGRICULTURE: 
FEEDS : 


Salt  distributed  to  feed  dealers  which 
is  either  mixed  in  commercial  foods  or 
sold  directly  to  farmers  for  feeding  to 
animals  is  not  a commercial  feed  under 
the  Missouri  Commercial  Feed  Law  of  1959. 


December  4,  1963 

Oplri.on  No.  386 


Mr.  William  I*.  Wyss,  Director 
Feed  and  Seed  Division 
Missouri  Department  of  Agriculture 
P.0.  Box  630 

Jefferson  City,  Missouri 
Dear  Mr.  Wyss: 

We  render  herewith  our  opinion  in  answer  to  your  request 
of  September  20,  1963,  which  was  as  follows: 

"We  would  like  to  have  an  opinion  as  to 
whether  or  not  salt  which  is  distributed 
by  salt  companies  to  feed  dealers  and 
which  is  either  mixed  in  commercial  feeds 
or  is  sold  direct  to  farmers  for  feeding 
to  animals  would  be  considered  a commercial 
feed  under  the  Missouri  Commercial  Feed 
Law.  For  your  information,  we  refer  you 
to  Section  266. 161,  Subsection  4,  which 
defines  commercial  feeds ." 

Common  salt,  the  substance  with  which  we  are  concerned, 
is  a white  crystalline  compound  of  sodium  and  chlorine.  It 
is  taken  from  the  earth  in  the  form  in  which  it  is  eventually 
used,  although  a certain  amount  of  refining  is  necessary. 

Salt  is  used  and  consumed  primarily  in  its  natural  state. 
Although  salt  is  sold  commercially  for  feed  under  different 
brand  names,  an  analysis  would  Bhow  each  product  to  be  the 
same  except  for  a small  amount  of  neutral  addatlves  to  make 
the  salt  "flow”.  If  any  ingredients  are  added  to  the  salt 
other  than  such  neutral  addatlves,  it  is  no  longer  salt  and 
is  not  within  the  purview  of  this  opinion. 


The  Missouri  Commercial  Peed  Law  of  1959  1b  set  out  in 
Sections  266.151  to  266.171,  RSMo  1959.  An  analysis  of  this 
law  indicates  it  was  Intended  to  cover  substances  which  may 
vary  in  chemical  content  rather  than  a single  chemical  com- 
pound such  as  salt  whose  composition  is  fixed  and  unchangeable. 

The  term  " commercial  feeds"  is  defined  in  subsection  4 of 
Section  266.161  as  follows: 

"All  materials  which  are  distributed  for 
use  as  feed  for  animals  other  than  man  except: 

(a)  Unmixed  whole  seed  and  meals  made 
directly  from  the  entire  seeds; 

(b)  Unground  hay;  and 

(c)  Whole  or  ground  straw,  stover,  silage, 
cobs,  and  hulls  when  not  mixed  with 
other  materials." 

Although  salt  was  not  specifically  listed,  the  materials 
excepted,  like  salt,  are  all  unmlxed  Ingredients  whose  composition 
does  not  change. 

Subsection  5 of  Seotlon  266. 161  defines  a feed  Ingredient 
as:  "Each  of  the  constituent  materials  making  up  a commercial 
feed".  Contrasting  this  definition  with  the  definition  of  a 
commercial  feed  contained  in  the  preceding  subsection,  salt 
would  more  closely  be  Identified  as  a feed  ingredient  rather 
than  a commercial  feed. 

Other  sections  of  the  act  Indicate  it  was  Intended  to  cover 
combinations  of  several  ingredients  rather  than  a single  Ingredient 
which  does  not  vary  In  composition.  Section  266. 181  requires 
that  any  commercial  feed  shall  be  accompanied  by  a registration 
label  bearing  certain  Information  including: 

"#  * #(3)  The  guaranteed  analysis  of  the 
commercial  feed,  listing  the  minimum  per- 
centage of  crude  protein,  minimum  percentage 
of  crude  fat,  and  maximum  percentage  of  crude 
fiber.  For  mineral  feeds  the  list  shall  In- 
clude the  following  if  added:  Minimum  and 
maximum  percentage  of  calcium  (Ca),  minimum 
percentage  of  phosphorus  (P),  minimum  per- 
centage of  Iodine  (I),  and  minimum  and  maximum 
percentages  of  salt  (NaCl).*  * *" 
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The  fact  that  salt  is  only  one  of  the  ingredients  of  a 
mineral  feed  and,  within  the  limits  set  forth  on  the  label, 
may  be  added  to  or  taken  from  a feed  without  requiring  re- 
registration.  Section  266.171-3,  or  re-labeling,  supports 
our  reasoning  that  salt  is  a feed  ingredient  and  is  not 
Itself  a commercial  feed. 

Section  266.211  provides  that  no  person  shall  distribute 
an  adulterated  feed.  It  alBO  defines  the  conditions  under 
which  a feed  shall  be  deemed  adulterated.  In  each  circumstance, 
the  adulteration  occurred  because  a substance  had  been  added 
to  the  feed  or  taken  from  it.  Nothing  could  be  added  to  or 
taken  from  salt  without  changing  the  entire  character  of  the 
substance. 

The  Commercial  Peed  Law  was  enacted  to  provide  government 
supervision  over  feed  mixtures  and  to  protect  stock  owners  from 
feeding  their  animals  adulterated  or  unwholesome  feeds.  The 
reason  for  the  law  and  the  provisions  thereof  do  not  appear 
applicable  to  the  sale  of  salt  which  is  not  a variable  mixture 
of  several  elements  but  is  a compound  sold  in  its  natural  state 
whose  composition  does  not  vary  to  any  appreciable  degree.  The 
fact  that  a very  small  percentage  of  neutral  addatlves  may  be 
put  in  the  salt  does  not  change. the  basic  nature  of  the  substance. 

It  is  therefore  our  opinion  that  the  sale  of  salt  to  feed 
dealers  is  not  covered  by  the  Commercial  Peed  Law  of  Missouri. 

If  salt  is  sold  by  feed  dealers  as  an  ingredient  in  commercial 
feeds,  it  1b  the  responsibility  of  these  dealers  to  comply  with 
the  law. 

In  this  opinion,  we  do  not  pass  on  the  question  of  whether 
salt  that  has  been  treated  or  other  single  substances  in  their 
natural  state  are  commercial  feeds  as  defined  in  the  Commercial 
Feed  Law. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  salt  distributed  to 
feed  dealers  which  is  either  mixed  with  commercial  feeds  or  sold 
directly  to  farmers  for  feeding  to  animals  is  not  a commercial 
feed  as  used  in  the  Missouri  Peed  Law  of  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant  John  H.  Denman. 


Very  truly  yours. 


™ma  p.  YKoumv 

Attorney  Oeneral 


JHD: kid 


September  30 , 1963 


Honorable  Maurice  Schechter 
Senator,  Thirteenth  District 
Senate  Post  Office 
Capitol  Building 
Jefferson  City,  Missouri 

D^ar  Senator: 


This  will  acknowledge  your  letter  of  inquiry  dated 
September  23#  1963#  concerning  the  effect  of  Senate  Bill 
309  upon  our  narcotic  drug  laws. 


You  will  recall  the  letter  of  February  21,  1963# 
from  my  Assistant,  Mr.  Albert  J.  Stephan,  Jr.,  in  response 
to  your  request  for  advice  upon  how  to  accomplish  the  desired 
change,  subject  of  your  present  inquiry. 


I,  as  well  as  other  members  of  my  staff,  have  reviewed 
this  matter  and  concur  in  Mr.  Stephan’s  opinion. 


In  other  words,  the  sale  of  preparations  containing 
codeine  in  quantities  of  more  than  two  grains  in  any  forty- 
eight  hour  period  to  any  one  person  could  only  be  effected 
through  a change  in  Section  195*080,  RSMo  1959*  Senate 
Bill  309#  as  passed,  does  not  do  this. 

Subsection  3 of  Section  195*080,  RSMo  1959#  states  that 
the  section  shall  not  be  construed  to  limit  the  sale,  etc., 
of  narcotics  sold  in  compliance  with  the  general  provisions 
of  the  narcotics  law.  The  general  provisions  of  the  law 
contain  no  language  which  would  increase  the  exception 
contained  in  Section  195.080.2(l) . Senate  Bill  309  refers 
only  to  the  keeping  of  records  and  cannot  be  construed  to 
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change  the  subject  limitations. 

Since  Section  195. 080  was  neither  repealed  nor  amended, 
as  suggested  by  Mr.  Stephan,  it  still  controls. 

Very  truly  yours. 


msm s1  p/TOim 

Attorney  Oeneral 


HIM:  kid 


October  10,  1963 


OPINION  REQUEST  NO.  392 
ANSWERED  BY  LETTER 


Honorable  Jack  K.  Smith 
Executive  Secretary 
Water  Pollution  Board 
Jefferson  City,  Missouri 

Dear  Sirt 

This  is  in  reply  to  your  letter  dated  September  26,  1963, 
submitting  for  our  appraisal  Water  Pollution  Board  regulations 
to  supplement  the  marine  toilet  law,  being  House  Bill  No.  263, 
enacted  by  the  72nd  General  Assembly. 

We  have  read  these  regulations  and  House  Bill  No.  263,  and 
it  is  our  opinion  that  these  regulations  are  valid  and  enforceable. 
However,  it  should  be  borne  in  mind  that  Section  6 of  this  act 
provides  that  it  shall  become  effective  one  year  after  its  passage 
and  approval  and,  of  course,  the  regulations  could  not  become 
effective  until  the  same  date. 


Very  truly  yours. 


THOMAS  P.  EAGLETON 
Attorney  General 


September  30,  19&3 


I Opinion  No. 
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Letter 
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Mr.  J.  T.  Johnson 
Executive  Secretary 
Missouri  Boat  Commission 
Jefferson  City,  Missouri 


FI  LED 

393 


Dear  Mr.  Johnson: 

This  Is  In  answer  to  your  letter  dated  September  26,  1963* 
In  your  letter  you  quote  a portion  of  the  recently  enacted 
Senate  Bill  No.  172.  This  Bill  repeals  and  re-enacts  Seotlon 
306.160,  RSMo  1959*  The  quoted  portion  of  this  statute  Is 
aB  follows: 


"The  commission  is  hereby  authorised  to  ap- 
point a secretary,  who  shall  have  oharge  of 
the  office  of  the  commission  and  shall  be 
the  custodian  of  the  records  of  the  commission, 
and  such  other  employees,  not  to  exceed  15,  as 
shall  be  neoessary  to  properly  perform  the 
duties  of  the  commission  and  shall  fix  the 
compensation  of  the  secretary  and  other  employees 
within  the  amount  appropriated  by  the  general 
assembly." 

It  is  the  opinion  of  this  offioe  that  this  language  author- 
ises the  commission  to  appoint  a secretary  plus  15  other  employees 
if  they  are  neoessary  to  properly  perform  the  duties  of  the  commission. 

Very  truly  yours. 


THOMAS  F.  EAGLETON 
Attorney  General 


Opinion  No.  395  answered  by 
letter  (Northcutt) 


November  7,  1963 

I filed 


The  Honorable  William  H.  Bruce,  Jr. 

Prosecuting  Attorney 
Reynolds  County  Courthouse 
Centerville,  Missouri 

Dear  Mr.  Bruce: 

This  is  in  answer  to  your  inquiry  of  September  30,  1963,  which 
may  be  stated  as  follows : 

May  a person  elected  as  prosecuting  attorney  of 
a fourth  class  county,  and  performing  the  duties  and 
drawing  the  salary  provided  by  said  county,  be  ap- 
pointed prosecuting  attorney  of  an  adjoining  fourth 
class  county  under  the  provisions  of  Section  105.050, 

RSMo,  perform  the  duties  of  prosecuting  attorney  and 
receive  the  salary  of  prosecuting  attorney  from  the 
county  to  which  he  was  appointed? 

In  answer  to  the  above  question,  it  may  be  answered  in  the 
affirmative,  and  I am  enclosing  herewith  opinion  of  May  2,  1952, 
of  this  office,  to  the  Hon.  Ray  Adams,  Representative  of  Reynolds 
County,  House  of  Representatives,  Jefferson  City,  Missouri,  which 
opinion  specifically  answers  the  question  of  the  propriety  of  one 
prosecuting  attorney  being  appointed  prosecuting  attorney  in  an 
adjoining  county. 

To  answer  the  second  part  of  this  question,  that  is,  may  you 
draw  the  salaries  provided  for  by  both  counties,  Sections  56.280 
and  56.285,  RSMo,  set  forth  the  compensation  to  be  paid  prosecuting 
attorneys  in  class  three  and  four  counties,  and  in  this  regard. 
Section  56.280,  RSMo,  provides  in  part  that  prosecuting  attorneys 
in  counties  having  less  than  7,500  population  shall  receive  two 
thousand  one  hundred  sixty-two  dollars  and  fifty  cents  ($2,162.50), 
[Reynolds  County];  and  in  counties  containing  7,500  population  and 
less  than  11,000  population,  shall  receive  two  thousand  three 
hundred  eighteen  dollars  and  seventy-five  cents  ($2,318.75),  [Wayne 
County].  In  addition  to  the  above  compensation.  Section  56.285, 
RSMo,  provides  for  an  additional  six  hundred  dollars  to  be  paid  to 
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the  prosecuting  attorney  for  duties  in  relation  to  aid  to  dependent 
children.  These  two  Sections,  56.280  and  56.285,  RSMo , then,  pro- 
vide for  a total  salary  of  $2,918.75  in  Wayne  County,  with  a popu- 
lation of  8,638,  and  a total  salary  of  $2,762.50  in  Reynolds  County, 
with  a population  of  5,161. 

We  find  nothing  either  in  our  statutes  or  our  Constitution 
which  would  limit  the  payment  or  prohibit  the  payment  by  each  county 
of  the  salary  of  the  prosecuting  attorney  to  the  person  holding  such 
office  either  by  election  or  by  appointment.  In  fact,  it  is  specif- 
ically provided  by  Sections  56.280  and  56.285,  RSMo,  the  amount  of 
salary  the  prosecuting  attorney  shall  receive.  In  this  specific 
case,  you  are  the  prosecuting  attorney  of  Reynolds  County  by  the 
election  of  the  people,  and  the  prosecuting  attorney  of  Wayne  County 
by  appointment  of  Governor  Dalton,  pursuant  to  the  provisions  of 
Section  105.050,  RSMo.  You  have  received  this  commission  from  the 
Governor  for  each  office,  and  are  performing  the  duties  of  each 
office  and  are,  in  our  opinion,  entitled  to  the  salary  provided  by 
the  statutes  for  each  office. 


Yours  very  truly, 


THOMAS  F.  EAGLETON 
Attorney  General 


RRNrlo 

Enc. 
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Opinion  No.  396  Answered  by  Letter 


November  25,  1963 


FILED 

5% 


Honorable  James  T.  Riley 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 
Dear  Mr,  Riley* 

This  letter  is  in  response  to  your  recent  request  for 
an  opinion  of  this  office  which  reads  as  follows: 

"I  am  attaching  a Petition  to  Abate  Tax 
Assessment  which  has  been  filed  in  this 
county  on  behalf  of  the  trustees  of  the 
Missouri  Bar. 

"I  will  appreciate  it  if  you  will  furnish 
me  your  opinion  on  whether  or  not  the 
Missouri  Bar  property  is  exempt  from  taxa- 
tion under  the  provisions  of  Section  137.100, 

V. A.M. S, " 

The  Missouri  Constitution  of  1945,  Article  X,  Section  6, 
exempts  from  taxation* 

"All  property,  real  and  personal,  of  the 
state,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries, 
shall  be  exempt  from  taxation;  and  all 
property,  real  and  personal,  not  held 
for  private  or  corporate  profit  and  used 
exclusively  for  religious  worship,  for 
schools  and  colleges,  for  purposes  purely 
charitable,  or  for  agricultural  and  horti- 
cultural societies  may  be  exempted  from 
taxation  by  general  law.  All  laws  exempt- 
ing from  taxation  property  other  than  the 
property  enumerated  in  this  article,  shall 
be  void." 
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The  statute  to  which  you  refer.  Section  137.100, 
RSMo  1959,  states  in  parti 

"The  following  subjects  are  exempt 

from  taxation  for  state,  county  or  local 

purposes! 


(1)  Lands  and  other  property 
belonging  to  this  state)'' 

This  office  has  conferred  with  representatives  of  the 
Missouri  Bar,  to  ascertain  further  facta.  The  bar  believes 
that  the  property  is  exempt  under  the  Constitution  and  sub- 
section (1)  of  Section  137.100,  supra,  as  'Lands  and  property 
belonging  to  the  state, " because  it  is  a state  agency,  an  arm 
of  the  Supreme  Court,  and  as  such,  its  land  property  is  exempt 
as  state  property. 

If  the  bar  is  a state  agency  then  the  property  belonging 
to  it  is  exempt.  The  Missouri  Supreme  Court  in  School  District 
of  Berkeley  v.  Evans,  363  208,  250  SW2d  499,  declared 

that  the  test  for  exemption  of  state  property  is  ownership 
and  not  use.  At  250  SW2d  499,  300,  the  Court  stated: 

" * * * The  test  to  be  applied  to  property 
held  by  the  state  and  its  political  sub- 
divisions is  ownership  while  the  test  as 
to  other  exemptions  which  may  be  granted 
by  general  law  is  whether  the  property  is 
being  used  for  the  purposes  enumerated 
* * * " [Bnphasis  oursj 

There  is  no  question  as  to  ownership  in  this  case.  The 
Missouri  Bar  owns  the  property  against  which  the  assessment 
has  been  made.  The  bar  acquired  the  property  under  authority 
of  Supreme  Court  Rule  7.10  (as  amended  November  20,  1961)  in 
January,  1962.  The  question  then  is: 

"Is  the  Missouri  Bar  a state  agency?" 

There  are  no  decisions  by  the  Missouri  courts  nor  is 
there  any  legislative  flat  declaring  the  Missouri  Bar  to  be 
a state  agency.  In  order  to  determine  if  the  Missouri  Bar 
is  a state  agency  it  is  necessary  to  examine  the  nature  and 
function  of  the  Missouri  Bar  and  to  examine  the  decisions 
of  courts  of  other  states. 
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The  Missouri  Bar  was  established  by  Supreme  Court 
Rule  7.  It  is  an  Integrated  bar,  l.e.,  a compulsory 
association  composed  of  all  the  lawyers  of  the  state, 
membership  in  which  is  a prerequisite  to  the  practice  of 
law  in  the  state.  Thus  the  Missouri  Bar  is  composed  of 
all  the  officers  of  the  court. 

In  the  preamble  to  Supreme  Court  Rule  7#  the  purpose 
of  the  Integrated  bar  is  stated  as  follows: 

"Rule  4 states  that  it  is  the  're- 
sponsibility of  the  members  of  the  Bar 
of  this  Court  and  of  all  lawyers  who 
practice  in  the  State  of  Missouri'  to 
'strive  at  all  times  to  uphold  the  honor 
and  maintain  the  dignity  of  the  profes- 
sion and  to  improve  not  only  the  law 
but  the  administration  of  justice. ' 

In  recognition  of  that  public  obligation 
owed  by  thr  legal  profession,  the  Court 
hereby  promulgates  this  rule  for  the 
purpose  of  aiding  the  lawyers  of  Missouri 
in  the  perfection  of  a means  of  organization 
that  will  best  aid  them  in  the  discharge  of 
their  recognized  public  duty." 

Rule  7*10,  Rules  of  the  Supreme  Court,  expressly  authorized 
the  bar  to  acquire  land  and  construct  and  maintain  a head- 
quarters building  and  granted  numerous  powers  with  respect 
thereto  and  required  annual  reports  and  accounting  to  the 
Supreme  Court.  It  is  clear  from  Rule  7 as  a whole  that  the 
Missouri  Bar  is  an  arm  or  agency  of  the  Supreme  Court  and 
subject  to  its  authority  and  control,  and  its  general  purpose 
is  to  aid  the  Court  and  its  officers  to  best  carry  out  their 
public  responsibilities. 

In  other  states  where  the  bar  has  been  integrated,  the 
courts  have  declared  the  bar  to  be  a state  agency.  In  State 
Bar  of  Michigan  v.  City  of  Lansing,  3&1  Mich.  185,  105  NW2d 
131,  the  Supreme  Court  of  Michigan  held  that  the  property  of 
the  State  Bar  of  Michigan  was  exempt  from  taxation  as  "Public 
property  belonging  to  the  State  of  Michigan."  The  Court  had 
the  question  of  whether  the  bar  was  a state  agency  or  invalid 
aa  a corporation  created  by  a special  act  of  the  legislature. 

The  Court  resolved  the  question  in  favor  of  the  bar  being  a 
state  agency. 

In  Board  of  Commissioners  Mississippi  State  Bar  v.  Collins, 
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59  So.  2d  351,  the  Mississippi  Supreme  Court,  which  had 
the  same  question  as  the  Michigan  Supreme  Court  as  to 
whether  the  bar  was  a state  agency  or  a corporation  created 
by  special  act  of  the  legislature,  held,  at  page  355: 

"In  view  of  its  membership,  its  functions 
and  the  purposes  of  its  creation,  the  State 
Bar,  created  by  the  act,  possesses  none  of 
the  attributes  of  a private  corporation. 

And  the  State  Bar  act  is  in  no  sense  a 
local  or  private  act.  It  is  general  in  its 
application  and  applies  to  all  lawyers  in 
the  state  who  are  actively  engaged  in  the 
practice  of  law.  The  State  By  is  in  reality 
an  agency  of  the  State  created  ...  for  the 
purpose  ot  regulating  more  effectively  the 
practice  of  law  and  for  the  purpose  of  en- 
couraging the  study  of  improved  methods  of 
procedure  and  practice  in  the  courts. " [Emphasis 
added] 

It  is  to  be  noted  that  the  Bars  of  Michigan  and  Mississippi 
were  created  by  an  act  of  the  legislature  and  not  by  Supreme 
Court  Rule  as  was  the  Missouri  Bar,  but  this  office  cannot  see 
how  this  factor  would  distinguish  the  Missouri  Bar  from  the 
Michigan  and  Mississippi  Bars  with  respect  to  its  being  a 
state  agency. 

Indeed  the  legislature  may  establish  an  integrated  bar 
as  well  as  provide  legislation  to  aid  the  Judicial  arm  of  the 
state,  but  this  legislative  power  is  not  exclusive.  The 
judiciary  has  the  Inherent  power  to  regulate  and  define  the 
membeMMp  in  the  bar  of  the  state  and  thereby  to  create  a 
State  Bar.  See  In  re  Integration  of  State  Bar  of  Oklahoma, 

185  Okla.  505,  95  P.  2d  113. 

Since  an  Integrated  bar  can  be  established  either  by 
action  of  the  legislature  or  by  the  Supreme  Court,  it  is  in 
either  Instance  a state  agency. 

This  conclusion  is  supported  by  an  annotation  at  114 
A.L.R.  l6l,  entitled  "State  bar  created  by  act  of  legislature 
or  rules  of  court;  Integrated  bar, n which  states: 
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"While  the  statutes  or  court  rules  under 
which  they  have  been  organized  differ  to 
some  extent.  Integrated  bars  have  the  com- 
mon characteristics  of  feeing  organised  by 
the  state  or  under  the  direction  of  the 
state,  and  of  being  under  its  direct  con- 
trol, and  in  effect  they  are  governmental 
bodies.1’ 


Therefore,  this  office  is  of  the  opinion  that  the  State  Bar 
is  a state  agency  and  the  land  they  have  acquired  and  the 
building  which  they  are  constructing  and  the  equipment  to 
be  placed  therein  under  authority  of  Supreme  Court  Rule  7.10 
(as  amended  November  20,  1961)  is  exempt  under  Section  137.100(1), 
supra. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  Missouri  Bar 
is  a state  agency  and  that  lands  and  property  belonging  to 
the  Missouri  Bar  are  exempt  from  taxation  for  state,  county 
or  local  purposes,  under  Section  137.100,  RSMo  1959. 

Very  truly  yours. 


JDF: df 


THraCTrflABMMH 

Attorney  General 


SPECIAL  ROAD  DISTRICTS: 
TAX  ANTICIPATION  NOTES: 
WARRANTS: 


Special  road  districts  may  not  issue  tax 
anticipation  notes,  but  may  issue  warrants 
up  to  the  amount  of  revenue  anticipated  for 
the  year  in  which  the  warrants  are  issued. 


OPINION  No.  397 


October  21,  1963 


Honorable  William  E.  Seay 
Prosecuting  Attorney 
Dent  County 
Salem,  Missouri 


Dear  Mr.  Seay* 

This  is  in  answer  to  your  recent  request  for  an  opinion, 
which  reads  as  follows* 


"I  have  been  requested  by  the  Secretary 
and  Treasurer  of  the  Special  Road  Dis- 
trict in  our  county  to  request  an  opinion 
from  your  office  as  to  whether  or  not  a 
Special  Road  District  duly  organised  under 
the  laws  of  this  state  can  borrow  money 
through  Tax  Anticipation  Notes  in  the  same 
manner  that  a county  of  the  fourth  class 
can  do . " 


A county  of  the  fourth  class  is  authorized  by  Sections 
50.070  to  50.140,  RSMo  1959,  to  issue  Tax  Anticipation  Notes. 
I find  no  statutory  authority  authorizing  a Special  Road  Dis- 
trict to  issue  such  notes;  hence,  the  Special  Road  District 
may  not  so  act. 

If  the  Special  Road  District  to  which  you  refer  was 
organized  under  Sections  233.010  to  233. 165,  RSMo  1959,  then 
the  Special  Road  District  may  issue  warrants  in  anticipation 
of  the  district 8 annual  Income  under  Section  233.135,  RSMo 
1959*  as  was  held  in  an  opinion  of  this  office  under  date  of 
April  11,  1961,  addressed  to  Stephen  H.  Zeilmann. 
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As  to  benefit  assessment  special  road  districts, 
organised  under  Sections  233.170  to  233.315,  RSMo  1959, 
although  there  Is  no  specific  statute  authorising  the 
issuance  of  warrants  In  anticipation  of  the  district's 
annual  Income  as  exists  for  the  "o-mile"  special  road 
districts  organized  under  Section  233*010  to  233*165, 
supra,  this  office  has  held  in  an  opinion  under  date  of 
October  10,  1946,  addressed  to  Honorable  Clark  H.  Oore, 
that  even  without  such  a statute  a benefit  assessment 
special  road  district  may  Issue  warrants  up  to  the 
amount  of  revenue  anticipated  for  the  year  in  which  the 
warrants  are  Issued.  The  opinion  based  its  ruling  on 
Hawkins  v.  Cox,  (Mo)  66  SW2d  539,  which  held  that  under 
Article  X,  Section  12,  of  the  1875  Constitution  [now 
Article  VI,  Section  26  of  the  1945  Constitution] 1 

",  . .any  such  municipal  corporation 
[special  road  district]  may  spend  or 
contract  to  spend (beoome  Indebted)  'in 
any  (calendar)  year  the  income  and 
revenue  provided  for  such  year  . . . 


CONCLUSION 

I 

It  is  the  opinion  of  this  of floe  that  Special  Road 
Districts  may  not  issue  Tax  Anticipation  Notes,  but  a Special 
Road  District  organised  under  Sections  233*010  to  233*165, 
MMo  1939,  or  organized  under  Sections  233. 170  to  233.313, 
RSMo  1939,  may  issue  warrants  up  to  the  amount  of  revenue 
anticipated  for  the  year  in  which  the  warrants  are  issued. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Jeremiah  D.  Finnegan. 

Yours  very  truly. 


JDF : df  k 

Encs. (2) 


THOMAS  P;  EAfllfiMW 

Attorney  General 


OPINION  NO.  398  ANSWERED  BY  LETTER 


October  4,  1963 


FILED 
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Honorable  James  A.  Noland,  Jr. 

State  Representative 
Camden  County 
Osage  Beach,  Missouri 

Dear  Mr.  Noland: 

This  refers  to  your  letter  of  September  30,  1963# 
requesting  an  opinion  concerning  a question  relating  to  the 
description  of  land  in  a collector's  deed  executed  pursuant 
to  a sale  on  account  of  delinquent  taxes. 

It  is  our  understanding  that  you  are  concerned  with  a 
case  in  which  land  was  described  on  the  tax  rolls  merely 
as  a part  of  a larger  tract,  without  any  identification  as 
to  which  part,  and  that  description  was  used  in  the  adver- 
tising and  sale  of  the  land  and  in  the  collector's  deed 
executed  pursuant  to  such  sale.  Your  question  is  whether 
the  collector  who  issued  the  deed,  with  such  insufficient 
description,  may  execute  a correction  deed,  with  a proper 
description  of  the  land  which  was  intended  to  be  assessed 
and  sold,  after  his  term  of  of floe  has  expired. 

We  are  enclosing  copies  of  opinions  furnished  to  George 
H.  Seifert  on  July  6,  1942,  and  to  M.  M.  Brees  on  October  12, 
1942,  which  are  to  the  effect  that  a collector  has  no  author- 
ity to  sell  land  under  a description  different  from  that 
which  appears  on  the  tax  rolls  or  to  correct  a fatally 
defective  description  by  the  execution  of  a deed  properly 
describing  the  lands  intended  to  be  assessed  and  sold. 

These  opinions  answer  your  question  .In  the  negative,  even  as 
to  collectors  still  in  office.  Upon  a re-examination  of  the 
matter,  we  now  find  no  reason  to  differ  from  the  conclusions 
reached  in  these  prior  opinions. 


Yours  very  truly. 


JOB : df 

ENGS. 


THOMAS  P.  EAGLETON 
Attorney  General 


COUNTY  COLLECTOR: 
ST.  LOUIS  COUNTY: 


Collector  of  St.  Louis  County  does 
not  have  the  power  to  invest  County 
funds  in  his  possession. 


December  5*  1963 


Opinion  No.  400 


Honorable  Peter  J.  J.  Rabbit t 
State  Representative 
9th  District,  St.  Louis  County 
7 North  Seventh  Street 
St.  Louis  1,  Missouri 

Dear  Mr.  Rabbitt: 

This  opinion  is  rendered  in  response  to  your  request  of 
October  3*  1963*  for  an  official  opinion  of  this  office.  You 
inquire: 


"Can  the  collector  of  St.  Louis  County 
legally  Invest  any  of  the  funds  under 
his  control  in  United  States  Government 
Securities,  the  income  from  which  would 
accrue  to  the  benefit  of  St*  Louis  County 
alone* " 

We  understand  your  inquiry  as  limited  to  the  investment  of 
county  funds  and  not  including  the  Investment  of  state,  municipal 
or  other  funds  in  the  hands  of  the  collector*  Clearly  only 
county  funds  are  to  be  invested  if  the  Income  is  to  "accrue  to 
the  benefit  of  St.  Louis  County  alone"* 

County  officers  have  limited  powers*  They  possess  only 
such  powers  as  have  been  expressly  granted  to  them  by  statute 
or  which  are  necessarily  implied  from  the  powers  expressly 
granted  to  them. 

"The  policy  of  the  State  of  Missouri  , . . 
is  clearly  opposed  to  the  view  that  any 
officer,  such  as  a collector  can  bind  the 
county  save  and  except  by  such  performance 
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of  Incumbent  duties  as  prescribed  hy 
statute."  State  of  Missouri  ex  rel.  Brewer 
v.  Federal  Lead  Co.,  265  Fed.  305. 

See  also:  Lamar  Tp.  v.  City  of  Lamar,  Mo.,  169  SW  12,  15;  King 
v.  Maries  Co.,  Mo.,  249  SW  418. 

Also,  since  St.  Louis  County  is  a charter  county,  the 
officers  of  St.  Louis  County  are  "obliged  to  look  to  the  charter 
for  (their)  powers,  and  acts  beyond  the  powers  granted  or 
necessarily  implied  therefrom  are  void".  Schmoll  v.  Housing 
Authority  of  St.  Louis  County,  Mo.,  321  SW2d  494,  498. 

Section  44.10  of  the  St.  Louis  County  Charter  prescribes 
the  duties  of  the  collector  and  provides: 

"The  Collector  shall  be  responsible  for  the 
collection  of  all  real  and  personal  property, 
merchant  and  manufacturer,  railroad,  utility 
or  other  taxes  for  state,  school,  county  or 
other  purposes,  and  he  shall  perform  such  other 
duties  as  are  provided  by  law  or  ordinance." 

Nowhere  in  the  state  statutes,  St.  Louis  County  Charter 
or  Ordinances  of  St.  Louis  County  do  we  find  any  express  grant 
of  power  to  the  Collector  of  St.  Louis  County  to  invest  funds 
in  his  possession. 

Moreover,  the  Ordinances  of  St.  LouIb  County  clearly  mani- 
fest an  intent  that  the  collector  is  not  to  invest  county  funds 
in  his  possession.  Section  303.OIO,  St.  Louis  County  Ordinances, 
1961-62,  provides: 

"Any  officer,  employee,  or  agent  of  St.  Louis 
County  who  shall  receive  any  moneys  belonging 
to  the  County,  or  any  moneys  not  belonging  to 
the  County,  which  may  be  obtained  by  him  by 
virtue  of,  or  under  color  of  such  office  or 
employment,  which  are  to  be  held,  paid  out,  or 
transmitted  by  the  county  or  any  officer,  or 
agent  thereof,  shall  promptly  deposit  all  such 
moneys  in  the  County  Treasury;  * # (Emphasis 
added) 
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The  word  "promptly"  ha3  been  defined  as  "immediately,  given 
without  delay  or  hesitation".  Mercantile-Commerce  Bank  and 
Trust  Co.  v.  Kieselhorst  Co..  Mo.,  l64  SW2d  3^-2,  3^9;  Black's 
Law  Dictionary,  4th  Ed.,  page  1379*  For  the  county  collector 
to  invest  county  funds  coming  into  his  hands  would  be  repugnant 
to  his  duty  to  deposit  same  without  delay  in  the  county  treasury. 

That  county  funds  are  not  to  be  invested  by  the  collector 
Is  further  manifest  by  the  St.  Louis  County  Ordinance  which 
makes  the  county  treasurer  responsible  for  the  custody  and  invest- 
ment of  the  county’s  funds.  Section  303.030,  St.  Louis  County 
Ordinances,  1961-02,  provides: 

"The  County  Treasurer  shall  be  responsible 
for  the  custody  of  the  County's  funds  and 
for  the  investment  of  any  surplus  funds 
which  may  accumulate  from  time  to  time  in 
the  County  Treasury  as  provided  by  law  for 
the  investment  of  such  funds.  The  Treasurer 
shall  at  all  times  keep  the  maximum  amount 
of  county  surplus  funds  invested  in  securities 
so  as  to  obtain  the  greatest  return  possible 
commensurate  with  the  requirements  of  the 
law  and  sound  investment  practices.’' 

We  also  note  that  Sections  303*090  to  303*110  of  the  Ordinances 
provide  for  the  establishment  of  a County  Fund  Investment  Advisory 
Committee  to  advise  the  county  treasurer  and  council. 

In  Nummary,  no  statute  or  ordinance  expressly  authorizes 
the  collector  of  St.  Louis  County  to  invest  funds  in  his  posses- 
sion* Moreover,  the  design  manifest  by  the  Ordinances  of  St* 

Louis  County  is  that  county  funds  coming  into  the  hands  of  the 
collector  must  be  deposited  without  delay  into  the  county 
treasury  and  that  the  treasurer  shall  be  custodian  and  invest 
surplus  county  funds*  Investment  of  county  funds  by  the  collector 
would  be  repugnant  to  this  ordained  scheme  of  handling  county 
funds . 


CONCLUSION 


From  the  foregoing  considerations,  it  is  the  opinion  of 
this  office  that  the  Collector  of  St.  Louis  County  does  not  have 
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the  power  to  invest  County  funds  in  his  possession. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  ray  Assistant,  Louis  C.  DeFeo,  Jr. 

Yours  very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 


OPINION  No.  k02,  Answered  by  Letter 


October  4,  1963 


Honorable  Herman  O.  Kidd 
State  Representative,  Randolph  County 
RFD  #1 

Jacksonville,  Missouri 
Dear  Representative  Kidds 

You  have  requested  an  opinion  of  this  office  in  connection 
with  the  following  procedure  which  has  apparently  been  long  used 
by  the  County  Collector  of  Randolph  County. 

Once  each  given  year  around  Armistice  Day  for  the  period  of 
approximately  one  week  the  County  Collector  temporarily  establishes 
an  office  at  Moberly,  Missouri,  which  is  the  largest  City  in 
Randolph  County  containing  more  than  one-half  of  the  population 
of  said  County.  The  Collector  moves  his  books  and  records  from 
his  office  in  Huntsville  to  this  temporary  office  in  Moberly. 

There  are  various  moving  expenses,  janitorial  expenses,  etc.,  in 
connection  with  this  occurrence.  You  inquire  as  to  whether  it 
would  be  legally  permissible  for  the  County  Court  of  Randolph  County 
to  pay  for  these  expenses. 

Sec.  52.110  RSMo  1959  reads  as  follows i 

"Collector's  office,  location  - exception 
The  collector  shall  keep  his  office  at  the  county 
seat,  ex9?pt  wjipp.  fleet &he  ..tftSPqygrs;  provided, 
that  in  all  counties  in  this  state  in  whiah  there 
is  no  bank  located  at  the  county  seat  and  in  which, 
according  to  law,  two  or  more  terms  of  the  circuit 
court  are  held  each  year  in  some  other  town  or  city 
than  the  county  seat  and  in  which  town  or  city  are 
located  one  or  more  banks,  the  county  collector  may, 
at  his  option,  keep  his  office  in  such  town  or  city." 
(Baphasis  supplied.) 
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Sec.  139.010  RSMo  1959  reads  as  follows! 

"Notice  to  taxpayers 

It  shall  be  the  duty  of  the  collectors  of  revenue 
of  the  several  counties  of  the  state,  immediately 
after  the  receipt  of  the  tax  books  of  their  respect- 
ive counties,  to  give  not  less  than  twenty  days' 
notice  of  the  time  and  place  at  which  they  will  meet 
the  taxpayers  of  their  respective  counties,  and 
collect  and  receive  their  taxes i said  notice  shall 
be  given  by  posting  up  at  least  four  written  or 
printed  handbills  in  different  parts  of  each  munici- 
pal township  in  said  counties,  and  by  publication 
for  two  weeks  in  a newspaper,  if  one  be  published  in 
the  county,  in  which  he  shall  notify  said  inhabitants 
to  meet  the  collector  at  such  places  in  their  respect- 
ive townships  as  may  be  named  therein,  and  the  number 
of  days,  not  less  than  three,  that  he  will  remain  at 
each  of  such  places  for  the  purposes  aforesaid)  and 
it  shall  be  his  duty  to  attend  at  the  time  and  place 
thus  appointed,  either  in  person  or  by  deputy,  to 
receive  and  collect  such  taxes) provided,  the  county 
court  may  relieve  the  collector  from  visiting  any 
municipal  township  in  his  county  by  an  order  of  record 
to  be  made  before  notice  under  the  provisions  of  this 
section  is  given." 

These  two  sections  when  read  in  conjunction  with  each  other 
make  it  appear  that  the  legislature  contemplated  that  on  occasion 
the  County  Collector  would  find  it  necessary,  convenient  and  expedient 
to  move  about  in  his  county  so  as  to  better  serve  the  needs  of  the 
residents • 

Thus,  it  appears  that  the  procedure  set  up  by  the  Collector 
of  Revenue  in  temporarily  establishing  his  office  in  the  largest 
city  of  the  county  so  as  to  be  more  readily  available  to  the  tax- 
payers of  that  area  would  be  a proper  and  legal  one  and  in  compliance 
with  the  aforementioned  two  sections. 
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Hence,  payment  by  the  County  Court  of  the  inoidential 
expenses  in  connection  with  the  establishment  of  such 
temporary  office  would  be  legal  and  proper. 


Very  truly  yours. 


TFEtoh 


THOMAS  F.  KAGLROSf 
Attorney  General 


Opinion  No.  404  Answered  By  Letter 


October  14,  1963 


FILED 


Honorable  Thomas  G.  Woolsey 
Senator,  33rd  District 
Versailles,  Missouri 


Dear  Senator  Woolsey: 

We  have  your  letter  of  October  8,  1963  regarding 
the  requirements  for  candidates  for  county  judge  of  a 
third  class  county. 

Chapter  49,  relating  to  county  courts,  does  not 
specifically  spell  out  any  special  requirements  as  do 
other  chapters  relating  to  other  public  officials. 

Be  that  as  it  may,  Attorney  General  McKit trick  in 
1944  ruled  that  what  are  now  Sections  49.010  and 
49.020  by  necessary  implication  required  that  a county 
judge  be  a resident  of  the  district  in  which  he  seeks 
election. 


This  1944  opinion  has  been  followed  consistently 
and  frequently  reissued  since  that  time,  and  since  the 
statutes  considered  by  Attorney  General  McKittrick 
have  not  been  changed  by  the  legislature,  I presume  the 
McKittrick  opinion  is  as  sound  today  as  it  was  in  1944. 

I am  enclosing  a copy  of  the  aforementioned  opinion. 

Yours  very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 


Enclosure 
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October  14,  1963 


OPINION  REQUEST  NO.  405 
ANSWERED  BY  LETTER 


Honorable  Edgar  J.  Keating 
State  Senator 
Home  Savings  Building 
1006  Grand  Avenue 
Kansas  City,  Missouri 

Dear  Senator  Keating: 

On  October  8,  1963#  you  wrote  a letter  to  this  office 
requesting  our  opinion  on  the  question  of  whether  the  forgiveness 
of  a debt  by  will  is  taxable  under  the  Missouri  Inheritance  Tax 
Law  as  a bequest  from  the  testator  to  the  legatee. 

Enclosed  you  will  find  an  opinion  previously  written  by 
this  office  on  June  20,  1933,  which  I believe  sufficiently  answers 
your  question.  This  opinion  holds  that  the  forgiveness  of  a debt 
is  to  be  treated  as  a legacy  and  taxed  as  such. 

Very  truly  yours. 


EOBrbjj 


THOMAS  F.  EAGLETON 
Attorney  General 


Enclosure 


INSURANCE:  Articles  of  Incorporation  of  Modern  American 

Life  Insurance  Company. 


OPINION  NO.  407 
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October  11,  1963 


Honorable  Ralph  H.  Duggins 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Nlssourl 

Dear  Mr,  Duggins: 

Receipt  la  acknowledged  of  your  letter  of  October  10, 
1963»  wit:*  which  you  submitted  to  this  office  an  executed 
copy  of  Articles  of  Incorporation  of  original  Incorporators 
of  the  proposed  Modem  American  Life  Insurance  Company  to 
be  formed  under  the  prowls ions  of  Chapter  376  RSMo  1959. 
Also  forwarded  with  your  request  for  an  opinion  touching 
such  Articles  of  Incorporation  was  proof  of  publication  of 
the  same  as  required  by  Section  376.070  RSMo  1959* 

An  examination  of  the  Articles  of  Incorporation 
referred  to  in  the  preceding  paragraph  has  been  made,  as 
required  by  Section  376.070  Rato  1959*  and  it  is  the  opin- 
ion of  this  office  that  the  seme  are  found  to  be  in  accord- 
ance with  provisions  of  Sections  376.010  to  376.670,  RSMo 
1959,  and  not  inconsistent  with  the  constitution  and  lawa 
of  this  State  and  the  United  States. 

The  foregoing  opinion,  which  1 hereby  approve,  wae 
prepared  by  my  assistant,  Julian  L,  O'Malley. 


Yours  very  truly. 


TfBKCr Y 7 'EWJEBYON 

Attorney  General 


OPINION  NO.  412  ANSWERED  BY  LETTER. 


65102 

October  16,  1963 


Honorable  Bill  Crlgler 
State  Representative 
Howard  County 
402  West  Morrison 
Fayette,  Missouri 

Dear  Mr.  Crlgler: 

This  is  in  response  to  your  letter  of  October  12,  1963, 
enclosing  an  opinion  of  Mr.  Thomas  S.  Denny,  attorney,  with 
respect  to  the  validity  of  an  ordinance  of  the  City  of 
Fayette  concerning  charges  to  users  for  the  improvement  and 
maintenance  of  city  sewers. 

A search  of  our  files  shows  an  opinion  Issued  by  the 
office  of  the  Attorney  General  on  February  23,  1939*  to 
R.  J.  Newport,  dealing  with  this  subject.  A copy  of  that 
opinion  is  enclosed. 

Some  further  research  on  our  part  has  turned  up  the 
cases  of  Maryville  v.  Cushman,  249  SW2d  347,  and  Hill  v. 

St.  Louis,  60  SW  116,  and  also  64  C.J.S.,  Section  1805(d), 
page  271. 

I hope  this  information  will  be  of  assistance  to  you. 


FI  LED 

If  12; 


Yours  very  truly. 


JGSiml 


Enc 


THOHAT  TT 1A0L5T0N 
Attorney  General 


APPROPRIATIONS: 

HOUSE  AND  SENATE  COMMITTEES: 
JOINT  COMMITTEES: 


House  Bill  No.  8 and  cannot  be 


Expenses  incurred  by  the  Joint 
Committee  on  Correctional  Institutions 
and  Problems  should  be  paid  from  the 
appropriation  made  under  Section  8.020 
in  House  Committee  Substitute  for 
paid  from  Section  8.010  of  said  bill. 


December  1 3>  1963 

OPINION  NO.  4l4 


FILED 


Honorable  Peter  J.  J*  Rabbi tt 

State  Representative 

6th  District , St.  Louis  County 

7720  Suffolk 

St.  Louis  19#  Missouri 

Dear  Mr.  Rabbitt: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  thiB  department  which  reads  as  follows: 

"As  chairman  of  the  Joint  Committee  on 
Correctional  Institutions  and  Problems, 

I am  faoed  with  a dilemma  which  calls 
for  a legal  opinion  which  I am  asking 
at  this  time. 

"The  statutory  authority  as  contained  in 
Chapter  21  of  the  Revised  Statutes  of 
Missouri  1959 . §21.445,  paragraph  4 states 
that  members  ' shall  be  entitled  to  reim- 
bursement for  actual  and  necessary  expenses 
Incurred  in  the  performance  of  their  of- 
ficial duties'.  Paragraph  21.450  states 
that  the  Committee  may,  'within  the  limits 
of  its  appropriation,  employ  such  personnel 
as  it  deemB  necessary '•  It  is  my  opinion 
that  the  ordinary  expenses  of  the  Com- 
mittee should  come  from  the  House  Contingent 
Fund  appropriation,  and  not  from  the  ap- 
propriation of  the  Committee. 


Honorable  Peter  J.  J.  Rabbit t 


"I  would  appreciate  It  if  your  office 
would  make  a study  of  this,  and  give  me 
an  opinion  as  the  appropriation  of  the 
Committee  itself  is  so  small  that  it 
will  not  even  cover  the  statutory  duties 
imposed  on  the  Committee  as  to  expenses." 

The  act  providing  for  the  Joint  Committee  on  Correctional 
Institutions  and  Problems,  hereinafter  referred  to  as  the  Joint 
Committee,  was  first  enacted  in  1957,  Laws  1957*  page  615 • It 
is  now  found  in  Section  21.440  to  and  including  Section  21.465, 
RSMo  1959.  Section  21.455,  defining  the  duties  of  the  Committee, 
was  amended  by  the  72nd  General  Assembly.  Annotated  Missouri 
Statutes,  June  1963. 

Section  21,445,  RSMo  1959*  provides  in  part  for  the  organi- 
zation of  the  committee  after  it  has  been  appointed,  provides 
for  regular  meetings  at  least  once  every  six  months,  and  provides 
for  expenses  of  its  members  as  followst 

"4*  The  members  of  the  committee  shall 
serve  without  compensation  but  shall  be 
entitled  to  reimbursement  for  actual  and 
necessary  expenses  incurred  in  the  per- 
formance of  their  official  duties ." 

Section  21.450,  RSMo  1959#  provides  as  followst 

"The  committee  may,  within  the  limits  of 
its  appropriation,  employ  such  personnel 
as  it  deems  necessary;  and  the  committee 
on  legislative  research,  within  the  limits 
of  any  appropriation  made  for  such  purpose, 
shall  supply  to  the  Joint  committee  on 
correctional  institutions  and  problems  such 
professional,  technical,  legal,  steno- 
graphic and  clerical  help  as  may  be  necessary 
for  it  to  perform  its  duties," 


Honorable  Peter  J.  J.  Rabbitt 


House  Committee  Substitute  for  House  Bill  No.  8 enacted 
by  the  72nd  General  Assembly  provides  in  part* 

"Section  8.010.  To  the  Oeneral  Assembly 


Salaries  of  Members  • $1,891,200 

Mileage  of  Members.  ........  84,000 

Senate  Contingent  Expenses 300,000 

House  Contingent  Expenses  450,000 

Joint  Contingent  Expenses  .....  100,000 

Prom  Oeneral  Revenue 


"Section  8.020.  To  the  Interim  Committees  of 
the  Oeneral  Assembly 
Por  the  following! 

Committee  on  Correctional  Institutions 


and  Problems $3 ,000 

Commission  on  Atomic  Energy  ....  5,000 

Coordinating  Commission  for  the 

Handicapped  4,000 

Commission  on  Local  Government.  . • 5,000 

Prom  Oeneral  Revenue $17,000" 


The  question  at  issue  is  whether  the  members  of  the  Joint 
Committee  are  entitled  to  be  reimbursed  for  their  actual  and 
necessary  expenses  as  provided  under  Seotlon  21.445,  supra,  from 
the  appropriation  for  contingent  expenses  in  Section  8.010,  supra, 
or  from  the  appropriation  for  the  Committee  under  Section  8.020, 
supra. 

Article  IV,  Section  23,  Constitution  of  Missouri,  19^5, 
provides  that  "Every  appropriation  law  shall  distinctly  specify 
the  amount  and  purpose  of  the  appropriation  without  reference 
to  any  other  law  to  fix  the  amount  or  purpose." 

Article  IV,  Section  28,  Constitution  of  Missouri,  1945, 
provides  in  part  that  no  money  shall  be  withdrawn  from  the  State 
Treasury  unless  the  comptroller  certifies  it  for  payment  and  the 
State  Auditor  certifies  that  the  expenditure  is  within  the  pur- 
pose of  the  appropriation. 
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Honorable  Peter  J.  J.  Rabbitt 


In  State  va.  Weatherby,  350  Mo.  741*  168  SW2d  1048,  the 
Supreme  Court  held  that  appropriation  aets  of  the  Legislature 
must  be  strictly  construed.  Therefore,  the  appropriation  act 
now  under  consideration  must  be  strictly  construed  and  nothing 
can  be  inferred. 

In  State  ex  rel.  Jones  v.  Atterbury,  300  SW2d  806,  the 
Supreme  Court  considered  the  authority  of  the  General  Assembly 
to  create  an  Interim  committee.  The  resolution  passed  by  the 
General  Assembly  creating  the  committee  provided  for  the  members 
of  the  committee  to  be  reimbursed  for  actual  and  necessary  expenses. 
It  further  provided  that  these  expenses  should  be  paid  from  the 
contingent  funds  of  the  Senate  and  the  House.  There  was  no  other 
appropriation  made  for  the  committee  such  as  has  been  made  for  the 
committee  now  under  consideration.  The  manner  of  the  appropriation 
was  not  at  issue  before  the  court  and  therefore  the  decision  as 
such  has  no  bearing  in  resolving  the  question  now  being  considered 
other  than  we  believe  it  indicates  the  practice  of  the  Legislature 
when  provision  is  made  for  reimbursement  of  the  expenses  of  the 
committee  from  the  contingent  funds. 

Ve  also  call  your  attention  to  Section  21.183*  RSMo  1959# 
where  provision  is  made  for  newly  elected  members  of  the  General 
Assembly  to  visit  all  state  Institutions  before  assuming  their 
duties  and  that  they  are  to  be  reimbursed  for  their  expenses. 

This  statute  likewise  provides  that  the  reimbursement  shall  be 
made  from  the  contingent  fund  of  the  House  or  Senate. 

In  Section  21.187#  RSMo  1959#  provision  is  made  for  the 
new  members  of  the  General  Assembly  to  be  reimbursed  for  their 
expenses  in  attending  any  legislative  conference,  and  it  also 
expressly  provides  that  they  should  be  reimbursed  from  the 
contingent  fund  of  the  House  and  Senate* 

Ve  believe  that  if  the  Legislature  had  intended  for  the 
members  of  the  Joint  Committee  created  under  Section  21.440, 
supra,  to  have  their  expenses  paid  from  the  contingent  fund, 
it  would  have  so  stated  as  was  done  in  connection  with  other 
legislative  committees. 

Section  8.020,  supra,  expressly  states  that  the  appropriation 
is  made  for  the  "Committee  on  Correctional  Institutions  and  Problems. 


Honorable  Peter  J.  J.  Rabbi tt 


The  language  used  in  Section  6.020,  supra,  is  not  ambiguous 
and  undoubtedly  it  was  Intended  that  it  be  used  to  reimburse 
the  members  for  their  expenses  as  well  as  other  expenses 
incurred  by  the  committee. 

Ve  do  not  believe  the  provision  of  Section  21.460,  supra, 
which  provides  that  the  committee  ma y , within  the  limits  of 
its  appropriation,  employ  such  personnel  as  it  deems  necessary 
indicats s that  such  appropriation  is  limited  to  the  personnel 
so  employed  and  that  it  is  not  to  be  used  for  paying  the 
expenses  of  the  members.  The  same  appropriation  act,  Seetion 
6.020,  supra,  also  makes  an  appropriation  to  the  Commission 
on  Local  Government.  The  Missouri  Commission  on  Local  Govern- 
ment is  provided  for  in  Chapter  17#  Missouri  Revised  Statutes 
Cumulative  Supplement,  19&1.  Provision  is  made  for  the  members 
of  that  Commission  to  be  reimbursed  for  their  necessary  expenses 
There  is  no  provision,  however,  for  them  to  employ  additional 
personnel  or  create  any  other  expenses  other  than  the  expenses 
of  the  Committee.  This  appropriation  for  the  Commission  on 
Local  Government  would  be  useless  if  the  Committee  is  to  be 
reimbursed  for  their  expenses  from  the  appropriation  for 
contingent  expenses  of  the  General  Assembly.  Undoubtedly  it 
was  to  be  used  to  pay  the  members  of  the  committee  and  the 
same  is  true  regarding  the  appropriation  for  the  Joint  committee 

CONCLUSION 


It  is  our  conclusion  that  the  actual  and  necessary 
expenses  of  the  Joint  Committee  on  Correctional  Institutions 
and  Problems  are  to  be  paid  under  the  appropriation  made  in 
Section  8.020  of  House  Committee  Substitute  for  House  Bill 
No.  8 passed  by  the  72nd  General  Assembly  and  that  they  cannot 
be  paid  from  section  8.010  of  said  bill. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  A.  Moody  Mansur. 

Very  truly  yours. 


ragMreT.-™  mm 

Attorney  Oeneral 


No  person  can  be  a candidate  for  election  to 
a county  board  of  education  created  by 
Senate  Bill  No.  327  of  the  72nd  General  Assembly 
unless  the  person  is  a resident  householder 
of  the  county  in  which  the  county  board  of 
education  is  created. 


December  24,  1963 


Opinion  No . 415 


Honorable  Richard  M.  Webster 
State  Senator,  32nd  District 
204  South  Garrison 
Carthago,  Missouri 

Dear  Senator  Webster: 

This  opinion  is  rendered  in  response  to  your  request  of 
October  15,  1963*  for  an  official  opinion  of  this  office.  You 
inquiro : 

1 * * # whethor  (under  the  new  County  School 
Board  Law,  Senate  Bill  327)  a resident  of  an 
adjoining  county,  who  is  also  a resident  of 
a Jasper  County  School  District,  can  be  a 
candidate  for  election  to  the  County  Board 
of  Education." 

(Senate  Bill  327  of  the  72nd  General  Assembly  repealed  Section 
165.657*  RSMo  1959*  and  enacted  a new  section  in  its  place.) 

Jasper  County  is  a second  class  county.  Subsection  (4) 
of  Senate  Bill  No.  327  provides  for  the  creation  of  county 
boards  of  education  in  second,  third  and  fourth  class  counties 
and  also  sets  out  the  qualifications  of  members  of  the  board. 
Subsection  (4)  provides: 

"There  is  created  in  each  second,  third 
and  fourth  class  county  in  this  state  a 
county  board  of  education  whose  members 
shall  bo  elected  by  popular  vote  at  the 
annual  school  election  held  on  the  first 
Tuesday  in  April  in  each  year.  Each  mem- 
ber shall  be  a citizen  of  the  United  States 
and  of  the  State  of  Missouri;  a resident 
householder  of  the  coxmty,  and”  shall  be 
not  less  than  twenty-four  years  of  age. 

* * •"  (Emphasis  Added). 


SCHOOLS 

SCHOOL  DISTRICTS 
COUNTY 

BOARD  OF  EDUCATION 
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This  provision  unequivocally  requires  that  each  candidate 
for  election  to  the  county  board  of  education  be  a " resident 
householder  of  the  county"  in  which  the  county  board  of  educa- 
tion is  created. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  no  parson  can  be  a 
candidate  for  election  to  a county  board  of  education  created 
by  Senate  Bill  No.  327  of  the  72nd  General  Assembly  unless  the 
person  Is  a resident  householder  of  the  county  In  which  the 
county  board  of  education  is  created. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Louis  C.  DeFeo,  Jr. 

Very  truly  yours. 


THSHAS  TV  '2A5T2T0W 

Attorney  General 


Opinion  No.  4l6  Answered  by  Letter 


October  17 , 1963 


Honorable  Paul  Knud sen 
Prosecuting  Attorney 
Caldwell  County 
Kingston,  Missouri 

Dear  Mr.  Knudsem 

This  is  In  reply  to  your  letter  of  October  15,  1963* 
In  that  letter  you  raised  three  questions  as  follows t 

"1.  Section  198.220  provides  for  the 
notice  of  hearing  on  petition  and  costs  of 
notices,  but  does  not  provide  for  the 
costs  of  election.  Is  the  County  subjeot 
to  the  costs  of  the  first  election  where 
said  territory  or  district  does  not 
include  the  entire  County,  and  when  a 
small  part  of  the  territory  or  district 
is  located  in  an  adjacent  county? 

"2.  Section  198,210  provides  that  the 
petition  shall  be  filed  in  the  office 
of  the  oounty  clerk  in  which  the  greater 
part  of  the  area  is  situated,  and  the 
judges  of  the  county  court  of  the  county, 
shall  set  the  petition  for  public  hearing. 

What  is  the  oounty  court's  position  at 
this  public  hearing,  and  do  they  set  as 
a judicial  body  to  deteralne  the  need  for 
the  establishment  of  the  nursing  home 
dlstrlot  or  is  it  mandatory  that  they 
call  an  election  providing  the  petition 
is  in  due  form,  and  contains  the  necessary 
signatures,  as  set  out  by  law? 

”3.  In  our  situation  when  the  districts 
are  comprised  of  townships,  is  the  vote 


Honorable  Paul  Knudaen 


in  the  township  that  which  determines 
their  inclusion  in  the  district,  or  is 
it  the  district  vote  as  a whole?” 

In  regard  to  your  first  question  you  correctly 
indicate  that  Section  198.220  provides  that  the  costs  of 
printing  and  publication  or  posting  of  notices  of  public 
hearing  thereon  shall  be  paid  in  advance  by  the  petitioners, 
and,  if  a district  is  organised  under  Sections  198. 200 
to  198.350,  they  shall  be  reimbursed  out  of  the  funds  re- 
ceived by  the  district  from  taxation  or  other  sources. 

You  further  Inquire  as  to  whether  the  county  is  subject  to 
the  costs  of  the  first  election  where  said  county  or  district 
does  not  include  the  entire  county  and  when  a small  part  of 
the  territory  or  the  district  is  located  in  an  adjacent 
county.  In  order  to  reach  a proper  conclusion  concerning 
this  question  it  is  necessary  for  us  to  read  together  Sec- 
tions 198.200  to  198.340j  Laws  of  1983*  inclusively,  whioh 
sections  deal  with  the  organisation,  powers  and  duties  of 
nursing  home  districts  created  pursuant  thereto. 

Section  198.210  clearly  indicates  that  the  proposed 
district  must  contain  a contiguous  area  but  that  the  area 
involved  may  be  situated  in  two  or  more  oountles.  It  further 
provides  that  the  petition  for  creation  of  a district  shall 
be  filed  in  the  office  of  the  county  clerk  of  the  county  in 
which  the  greater  part  of  the  area  is  situated  and  the  Judges 
of  that  oounty  court  shall  set  the  petition  for  public  hearing. 

It  will  be  noted  that  this  law  expressly  provides 
for  the  advancement  of  costs  by  the  petitioners  in 
connection  with  printing  and  publication  or  posting  of 
notices  of  public  hearing  and  expressly  provides  for  reim- 
bursement of  the  petitioners  by  the  new  nursing  home  district, 
if  such  a district  is  created,  but  there  is  no  indication 
that  the  costs  of  the  election  Itself  should  be  borne  by 
the  petitioners  or  could  be  legally  paid  by  the  new  nursing 
home  distrlot  if  it  is  voted  into  existence.  It  is  also 
significant  that  the  order  calling  for  an  election,  setting 
the  date  of  the  election,  providing  for  notice  of  election 
and  the  canvass  of  results  of  the  election  are  all  duties 
imposed  upon  the  oounty  court  of  the  oounty  wherein  the 
original  petition  was  properly  filed.  Section  198.280  also 
delegates  to  the  "declaring  county  court"  the  responsibility 
to  divide  the  district  into  six  election  districts  as  equal 
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In  population  as  possible.  These  duties  conoeming  the 
eleotlon  and  the  creation  of  election  districts  appear  to 
be  a responsibility  of  the  "declaring  county  court1’  even 
though  a proposed  nursing  home  district  *ray  involve  land 
in  one  or  more  additional  counties. 

Thus,  vc  believe  that  since  these  responsibilities 
concerning  the  election  are  placed  on  the  declaring  county 
court  and  there  1c  no  express  authority  for  the  payment  of 
such  expenses  by  the  new  nursing  home  district,  then  these 
election  coats  should  be  borne  by  the  "declaring  county 
court."  The  payment  of  e,eotion  costs  by  the  county  court 
for  special  district  elections  not  Involving  the  entire 
county  or  even  such  payment  where  a small  portion  of  the 
special  district  is  in  srr»  adjacent  county,  is  not  unprece- 
dented. In  tixls  connection  we  are  enclosing  a copy  of  an 
official  opinion  of  this  office  dated  June  27,  1955#  which 
involves  special  road  districts.  Ve  believe  that  fchia 
opinion  supports  the  conclusions  reached  herein. 

In  your  second  question  you  inquire  as  to  the  position 
or  role  of  the  "declaring  county  eourt"  at  the  public 
hearing.  In  particular  you  inquire  as  to  whether  the 
county  court  should  sit  as  a judicial  body  to  determine  the 
need  for  the  establishing  of  a nursing  home  district  or 
whether  it  is  mandatory  that  they  call  an  eleotlon  if  the 
petition  meets  the  requirements  of  law.  Ve  have  found  no 
provision  in  this  law  wherein  the  Legislature  has  granted  any 
discretion  to  the  county  oourt  in  determining  the  need  for  a 
nursing  home  district.  Paragraph  2 of  Section  196.220 
provides  that  notiee  of  the  hearing  "shall"  be  given  by  the 
county  court.  Section  196.230  provides  that  if  two  or  more 
petitions  covering  in  part  the  same  territory  are  filed, 
then  all  of  these  petitions  "shall"  be  consolidated  for 
public  hearing.  This  section  further  provides  that  at  the 
public  hearing  the  petitioners  in  the  first  petition  may 
move  to  amend  the  petition  to  include  any  part  of  the 
territory  described  in  the  subsequent  petitions  and  any 
ouch  motion  "shall''  be  allowed  by  the  judges  of  the  county  court. 
Section  198.230  further  provides  that  the  public  hearing 
’shall"  prooeed  upon  the  first  petition  and  further  pro- 
ceedings upon  other  petitions  "shall"  be  held  in  abeyance 
until  certain  events  occur.  None  of  these  events  or  con- 
tingencies seem  to  invol/e  any  exercises  of  discretion  of 
the  county  oourt. 

Section  193*240  provides  that  if  the  petition,  territory, 
and  proceedings  meet  the  requirements  of  Sections  193.200 
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to  198.350,  the  judges  of  the  county  oourt  "shall”  enter 
an  order  finding  and  determining  the  sufficiency  of  the 
petition.  We  believe  that  our  conclusion  that  the  action 
of  the  county  court  in  regard  to  formation  of  a new  nurs- 
ing home  district  is  mandatory  rather  than  discretionary 
is  supported  by  an  opinion  issued  by  this  office  on  July  11, 
I960,  which  held  that  where  a petition  signed  by  250  tax- 
payers of  a county  requesting  the  appointment  of  a public 
health  nurse  is  presented  to  the  county  court  it  is  mandatory 
upon  the  county  to  make  such  an  appointment.  We  are  enclos- 
ing a copy  of  that  opinion  for  your  convenience. 

In  your  third  question  you  indicate  that  the  proposed 
nursing  home  district  which  you  inquire  about  is  comprised 
of  several  townships  and  you  want  to  know  whether  it  is 
the  vote  in  the  township  which  determines  their  inclusion 
in  district  or  is  it  the  district  vote  as  a whole.  We 
believe  it  quite  obvious  that  nursing  home  districts  formed 
pursuant  to  Section  198.200  to  193.3^0  are  not  required  to 
attach  any  significance  to  township  or  county  boundary 
lines  and  such  coincidence  is  not  significant  in  counting 
the  votes  to  ascertain  whether  the  proposition  carried. 

In  fact.  Section  198.270  expressly  provides  "if  the  order  cVows 
that  the  proposition  to  organize  the  district  received  a 
majority  of  the  votes  oast,  the  order  shall  declare  the  dis- 
trict organized. " We  hope  that  the  above  discussion  will 
assist  you  in  resolving  the  questions  involved  in  this 
situation. 


Yours  very  truly. 


is  fr.  Eagle  ton 
Attorney  General 
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Opinion  #417  Answered  by  letter 


October  18,  1963 


Honorable  James  T.  Riley 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 

Dear  Mr.  Riley: 

We  have  your  letter  requesting  our  opinion  as  to 
whether  mobile  homes  or  house  trailers  should  be  considered 
as  "motor  vehicles"  and  hence  prohibited  from  being  sold  on 
Sunday  by  reason  of  Sec.  563.721, 

For  two  reasons  we  do  not  consider  mobile  homes  or 
house  trailers  to  be  "motor  vehicles." 

First,  Chapter  301  deals  with  licensing  of  motor  vehicles. 
Section  301.010  (15)  defines  "motor  vehicles"  as  follows: 

"any  self-propelled  vehicle  not  operated 
exclusively  upon  tracks,  except  farm  tractors." 

Section  301.010  (27)  defines  "trailer"  as  follows: 

"any  vehicle  without  motive  power  disigned 
for  carrying  property  or  passengers  on  its 
own  structure  and  for  being  drawn  by  self- 
propelled  vehicle,  except  those  running 
exclusively  on  tracks,  including  a semi-trailer 
or  vehicle  of  the  trailer  type  so  designed 
and  used  in  conjunction  with  a self-propelled 
vehicle  that  a considerable  part  of  its  own 
weight  rests  upon  and  is  carried  by  the 
towing  vehicle . " 
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Second,  when  Senate  Bill  #49  was  originally  introduced 
it  precluded  the  sale  on  Sunday,  amongst  other  things,  of 
"motor  vehicles;  mobile  homes  or  trailers..."  During  the 
legislative  process,  the  phrase  "mobile  homes  or  trailers"  was 
deleted  and  the  phrase  "motor  vehicles"  remained.  Hence,  we 
conclude  that  it  was  the  intent  of  the  legislature  not  to  include 
mobile  homes  or  trailers  in  the  prohibited  categories. 

Yours  very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 


be:  Koslow 

Gepford 
Hyler 


Opinion  No.  421  answered  by- 
letter  (Nessenfeld) 


October  31*  1963 
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Honorable  Edward  W.  Speleer 
Prosecuting  Attorney 
Charlton  County 
Salisbury,  Missouri 

Dear  Mr.  Speiser: 

You  have  requested  the  opinion  of  this  office  with 
respeot  to  liability  on  the  part  of  either  the  State  or 
Charlton  County  for  payment  of  certain  items  Included  in 
the  fee  bill  for  costs  in  the  case  of  State  v.  Closciel 
Hayes.  The  defendant  was  prosecuted  for  murder  in  the 
first  degree,  and  upon  change  of  venue  from  Chariton  County 
to  Howard  County  was  tried  to  a Jury  and  found  not  guilty. 

Section  350.040,  RSMo,  provides,  with  respeot  to 
cases  such  as  that  of  Closciel  Hayes,  that  "the  costs'1 
shall  be  paid  by  the  State.  Hence,  if  the  items  concern- 
ing which  you  inquire  are  such  that  under  statutory  author- 
ity they  may  be  taxed  as  costs,  and  the  amount  thereof  is 
within  the  statutory  authorisation,  the  State  would  be 
liable  therefor. 

Item  72  of  the  cost  bill  represents  "fees"  paid 
Jurors.  In  an  opinion  of  this  office  dated  January  4, 

1963,  to  Hon.  Norman  H.  Anderson,  copy  of  which  is  enclosed, 
this  office  ruled  that  in  oases  such  as  that  of  Hayes  such 
fees  are  not  a proper  item  of  costs  which  may  be  taxed  in 
the  case  in  which  the  Jurors  are  summoned  or  serve*  Hence, 
the  State  would  not  be  liable  for  Item  72. 

Items  64,  63  and  66  of  the  fee  bill  represent  hoax'd 
and  lodging  of  the  Jury  during  the  trial.  We  are  informed 
by  the  Comptz'oller's  office  that  the  State  actually  paid 
$246.76  of  the  total  of  $333*56  set  fox*th  on  the  bill, 
rather  than  $86.86.  Evidently,  the  flguxes  which  were 
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submitted  in  the  statement  to  the  county  court  were  transposed 
at  some  time.  Therefore*  the  only  amount  in  question  on  these 
items  Is  $86.86. 

Section  550.020  (2)*  RSMo*  specifically  provides  that 
in  felony  cases  in  which  the  jury  is  not  permitted  to  separate* 
unless  otherwise  ordered  by  the  court*  it  shall  be  the  duty  of 
the  sheriff  in  charge  of  the  Jury  to  supply  than  with  board 
and  lodging  "for  which  a reasonable  compensation  may  be  allowed* 
not  to  exceed  three  dollars  and  fifty  cents  per  day  for  each 
member  of  the  Jury  and  the  officer  in  charge ."  We  are  informed 
by  the  Comptroller’s  office  that  the  State  allowed  the  sum  of 
$52.50  for  each  of  the  days  of  May  23*  i960.  May  24*  i960. 

May  25*  i960  and  Nay  26*  1960.  In  arriving  at  this  figure*  the 
Comptroller  assumed  that  there  were  thirteen  Jurors*  one of  whom 
was  an  alternate*  and  that  one  or  more  of  the  Jurors  was  a 
woman*  and  therefore  allowed  the  sum  of  $3.50  per  day  for  each 
of  the  thirteen  jurors  and  for  two  officers  (one  in  charge  of 
the  women  jurors  and  one  in  charge  of  the  male  Jurors).  As 
for  May  27,  i960*  the  entire  amount  claimed*  $36.70*  was  al- 
lowed. Hence*  the  amount  paid*  $246.70*  was  computed  upon  the 
basis  of  the  maximum  allowable  under  the  above  statute  by 
multiplying  the  sum  of  $3.50  per  day  by  fifteen*  except  with 
respect  to  May  27*  i960*  for  which  the  amount  claimed  was  less 
than  the  maximum  allowable  under  the  statute.  In  our  opinion* 
the  Comptroller  paid  Howard  County  the  maximum  compensation 
which  may  be  allowed  the  sheriff  for  board  and  lodging  of  the 
jury,  and  therefore  the  State  is  not  liable  for  the  balance  of 
$86. §6. 


Item  63  of  the  cost  bill  represents  "sundries  for  Jurors." 
We  have  no  Information  as  to  the  definition  of  sundries*  as  used 
in  this  item*  or  what  was  included  therein*  but  in  any  event  are 
aware  of  no  statute  which  authorizes  such  an  item  to  be  taxed  as 
oosts.  Por  such  reason*  the  State  is  not  liable  therefor. 

Items  68  and  69  of  the  cost  bill  represent  fees  to  a 
guard*  "patient  support"  and  "mileage”  in  taking  the  defendant 
to  Pulton  State  Hospital  prior  to  trial  for  "observation,"  and 
thereafter  returning  the  defendant  to  Howard  County.  The  ag- 
gregate sum  of  $17.20  is  Involved  with  respect  to  each  trip. 

You  have  Informed  us  that  these  expenses  were  incurred  pursuant 
to  an  order  Issued  by  the  circuit  judge  of  Howard  County  upon 
application  made  by  the  defendant.  We  are  aware  of  no  statute 
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In  force  In  i960  which  granted  authority  to  the  circuit  court 
to sake  such  an  order  or  to  tax  the  expenses  incident  thereto 
as  part  of  the  costs.  For  such  reason,  the  State  is  not 
liable  for  these  items.  Your  attention  is  directed  to  Senate 
Bill  No.  143,  enacted  by  the  72nd  General  Assembly,  effective 
October  13,  1963,  which  would  now  appear  to  authorize  the 
circuit  court  to  order  such  an  examination.  However,  this 
statute  was  not  in  effect  at  the  time  the  order  in  question 
was  made,  and  we  express  no  opinion  with  respect  to  whether 
the  expenses  incident  to  such  examination  may  now  be  taxed 
as  costs. 

Section  550.120,  RSNo,  provides  in  effect  that  In 
criminal  cases  in  which  the  county  is  liable  for  costs  and 
in  which  a change  of  venue  is  taken,  the  county  in  which  the 
prosecution  originated  shall  pay  such  costs,  tfe  enclose  copy 
of  opinion  dated  March  11,  1953*  to  Mr.  Frank  W.  Nay,  in  which 
this  office  so  ruled.  However,  Section  550.120  applies  only 
to  costs  which  are  properly  and  legally  taxable  as  such,  and 
then  only  in  those  cases  in  which  the  county  rather  than  the 
State  is  initially  liable.  The  Hayes  case  does  not  Involve 
liability  of  a county.  All  oosts  properly  taxable  therein 
are  payable  by  the  State. 

In  an  opinion  dated  January  4,  1963,  to  Honorable  John 
A.  Hbnsslnger,  copy  of  which  is  enclosed,  this  office  ruled 
that  when  Jury  fees  are  not  properly  taxable  as  costs,  the 
county  in  which  the  case  originated  would  not  be  liable  there- 
for. Hence,  Charlton  County  is  not  liable  for  Item  72. 

In  view  of  the  specific  statutory  limitation  upon  the 
amount  which  may  be  allowed  for  board  and  lodging  of  Juries, 
there  is  no  basis  upon  which  Charlton  County  can  be  charged 
with  the  additional  amount  claimed.  In  our  opinion,  it  is 
equally  clear  that  Charlton  County  Is  not  liable  for  the  other 
learns  above  mentioned.  Inasmuch  as  there  is  an  absence  of 
statutory  authority  to  tax  them  as  costs. 

Very  truly  yours. 


THOMAS  P.  EAGLETON 
Attorney  General 


Jlftsr 

Enclosures  - 3 


FOURTH  CLASS  CITIES: 
COMPENSATION: 

ZONING  COMMISSION: 

CITY  PLANNING  COMMISSION: 


A Fourth  Class  City  may  legally  continue  to 
pay  compensation  to  members  of  sin  existing 
zoning  commission  which  was  in  existence 
before  the  effective  date  of  House  Bill  317 , 
72nd  General  Assembly,  after  the  effective 
date  of  such  bill. 


Opinion  No.  433 


December  4,  19^3 


Honorable  Robert  0.  Snyder 
State  Representative 
11th  District,  St.  Louis  County 
241  East  Argonne  Drive 
Kirkwood  22,  Missouri 

Dear  Mr.  Snyder: 

Your  recent  request  for  an  opinion  of  this  office  may 
be  restated  as  follows: 

May  a Fourth  Class  City,  which  has 
by  ordinance  established  a Zoning 
Commission  and  provided  a per  diem 
compensation  for  such  commission, 
continue  legally  to  pay  such  compen- 
sation after  the  effective  date 
of  House  Bill  317*  72nd  Oeneral 
Assembly? 

The  pertinent  portions  of  House  Bill  317,  72nd  Oeneral 
Assembly  are  Sections  2,  3#  4,  and  10,  which  have  been 
designated  by  the  Revisor  of  Statutes  as  Sections  89*310, 
89.320,  89.330  and  89.390  [Laws  1963,  V.A.M.S.,  August 
Pamphlet  1903].  These  sections  provide: 

89.310.  "Any  municipality  in  this  state 
may  make,  adopt,  amend,  and  carry  out  a 
oity  plan  and  appoint  a planning  commission 
with  the  powers  and  duties  herein  set  forth. 

89.320.  "The  planning  commission  of  any 
municipality  shall  consist  of  not  more 
than  fifteen  nor  less  than  seven  members, 
including  the  mayor,  a member  of  the 
council  selected  by  the  council,  the  city 
engineer  or  similar  city  official  and  not 
more  than  twelve  nor  less  than  four  citizens 
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appointed  by  the  mayor  and  approved  by  the 
council.  All  oltlzen  members  of  the  com- 
mission shall  serve  without  compensation. 

The  term  of  each  of  the  oltlzen  members 
shall  be  for  four  years , except  that  the 
terms  of  the  citizen  members  first  appointed 
shall  be  for  varying  periods  so  that  succeed- 
ing terms  will  be  staggered.  Any  vacancy  In 
a membership  shall  be  filled  for  the  un- 
explred  term  by  appointment  as  aforesaid. 

The  council  may  remove  any  citizen  member  for 
cause  stated  in  writing  and  after  public  hearing. 

89 .330.  "1.  The  commission  shall  elect 

Its  chairman  and  secretary  from  among 
the  citizen  members.  The  term  of  chair- 
man and  secretary  shall  be  for  one  year 
with  eligibility  for  reelection.  The  comm- 
ission shall  hold  regular  meetings  ana 
special  meetings  as  they  provided  by  rule, 
and  shall  adopt  rules  for  the  transaction 
of  business  and  keep  a record  of  its  pro- 
ceedings* These  records  shall  be  public 
records*  The  commission  shall  appoint  the 
employees  and  staff  necessary  for  its  work, 
and  may  contract  with  city  planners  and 
other  professional  persons  for  the  services 
that  it  requires.  The  expenditures  of  the 
commission,  exclusive  of  grants  and  gifts, 
shall  be  within  the  amounts  appropriated 
for  the  purpose  by  council. 

"2.  Where  a zoning  or  planning 
commission  exists  on  the  effective  date  of 
sections  89. 300  to  89.480,  it  shall  consti- 
tute the  city  planning  commission  for  the 
purposes  of  sections  89.300  to  89.480  in 
lieu  of  the  commission  provided  for  herein 
with  the  same  officers,  membership  procedures, 
powers  and  terms  of  office  as  theretofore 
existing,  unless  the  council  otherwise  pro- 
vides* except  in  a charter  city  where  the 
provisions  of  the  charter  shall  govern. 

89.390..  "The  commission  shall  have  and  per- 
form all  of  the  functions  of  the  zoning 
commission  provided  for  In  sections  89.010 

to  89.250. 
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The  situation  presented  In  your  letter  Involves  the 
City  of  Fenton,  a Fourth  Class  City,  which  had  by  ordinances 
established  a Zoning  Cosmission  and  provided  compensation 
for  Its  members.  This  Zoning  Commission  was  In  existence 
on  the  effective  date  of  House  Bill  317*  72nd  General  Assem- 
bly and  Is  still  In  existence  today. 

The  problem  Involved  here  Is  whether  or  not  the  City 
of  Fenton  can  legally  continue  to  pay  this  compensation  to 
the  members  of  the  commission  In  light  of  Section  89.330(2), 
supra,  which  provides  that  a zoning  commission  in  existence 
on  the  effective  date  of  House  Bill  317*  supra,  shall  con- 
stitute the  city  planning  commission  In  lieu  of  the  commission 
provided  In  House  Bill  317,  supra,  and  Section  89.320,  supra, 
which  provides  that  the  citizen  members  of  the  city  planning 
commission  shall  serve  without  compensation. 

Section  89.330(2),  supra,  does  not  provide  that  the 
existing  zoning  commission  shall  constitute  the  planning 
commission  described  in  Sections  69.300  to  89.460.  The 
existing  zoning  commission  merely  constitutes  the  city  plan- 
ning commission  for  the  purposes'  of  the  act  "in  lieu  of 
the  commission  "provided  for  therein.  In  other  words,  the 
existing  zoning  commission  Is  a substitute  for  the  city 
planning  commission  described  in  Sections  89.300  to  89.480, 
and  is  not  such  commission.  It  merely  acts  as  such  for  the 
purposes  of  the  statute. 

Section  89.320,  supra,  provides  In  part: 

"All  citizen  members  of  the  commission 
shall  serve  without  compensation. n 

This  sentence  refers  to  the  city  planning  commission  provided 
for  by  House  Bill  317,  supra.  As  the  existing  zoning  commission 
is  not  such  city  planning  commission,  but  merely  a substitute 
for  it  for  the  purposes  of  the  act,  the  sentence  does  not 
refer  to  such  existing  zoning  commission  and  does  not  prohibit 
a city  from  compensating  members  of  such  existing  zoning 
commission. 

This  office  can  find  nothing  else  In  Sections  89.300  to 
89.480,  or  any  other  statutes  which  would  prohibit  the  city 
from  compensating  members  of  the  existing  zoning  commission 
after  the  effective  date  of  House  Bill  317,  supra. 
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CONCLUSION 


Therefore,  It  is  the  opinion  of  this  office  that  a 
Fourth  Class  City  nay  legally  continue  to  pay  compensation 
to  members  of  an  existing  zoning  commission  which  was  In 
existence  before  the  effective  date  of  House  Bill  317,  72nd 
General  Assembly,  after  the  effective  date  of  such  bill. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Jeremiah  D.  Finnegan. 

Very  truly  yours. 


TOMES  TSAffEETSM 

Attorney  General 


JDF : df 
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Opinion  No.  435  Answer ed=By  Letter 


November  1,  1963 


Honorable  Charles  P.  Moll 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Dear  Mr.  Mollt 

We  have  your  letter  which  reads  as  follows. 

"Our  present  Sheriff  is  now  serving  his  third  term  of  office. 

In  1961,  through  proper  statutory  proceedings,  a certain  woman  was 
appointed  as  a Deputy  Sheriff  of  this  County.  At  that  time  there  was 
no  relationship  between  the  Sheriff  and  this  woman.  Approximately 
three  months  ago,  our  Sheriff  and  this  woman  entered  into  a marriage 
contract.  Since  that  time,  the  Sheriff's  wife  is  still  serving  as  a 
Deputy  Sheriff  but  on  a gratuitous  basis.  I an  interested  in  having 
ur  opinion  as  to  whether  or  not  this  situation  is  in  violation  of 
tide  7 Section  6 of  the  Constitution  (Nepotism) . I am  of  the 
personal  opinion  that  since  suah  a relationship  did  not  exist  at  the 
time  of  the  appointment,  that  this  woman  should  be  allowed  to  continue 
serving  until  the  termination  of  the  present  term  of  office  of  our 
Sheriff,  and  be  paid  for  her  services. 

"Your  office  has,  most  graciously,  supplied  me  with  a copy  of 
an  opinion  rendered  December  3,  1940.  However,  our  Circuit  Judge  and 
other  officials  are  interested  in  this  situation  and  would  like  an 
opinion  squarely  and  in  point. " 

The  December  3,  1940  opinion  to  Elmer  A.  Strom  which  we 
forwarded  to  yon  ruled  that  when  a school  teacher  who  was  validly  appointee 
later  married  a relative  within  the  fourth  degree  of  a school  director 
who  had  voted  for  the  employment  of  such  teacher  that  such  event  did 
not  constitute  a violation  of  what  is  now  Art  VII,  Sec.  6 of  the  Missouri 
Constitution  insofar  as  it  related  to  the  term  for  which  the  teacher  was 
appointed. 
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The  appointment  of  a deputy  sheriff  of  a third  class  county 
is  valid  for  the  term  of  the  Sheriff  subject  to  the  deputy's  being 
discharged  at  the  discrecion  of  the  Sheriff.  See  bee.  57.250, 

RSHo  1959. 

Based  on  the  reasoning  of  the  previously  referred  to  1940 
opinion  we  concur  in  your  opinion" that  since  such  a relationship  did 
not  exist  at  the  time  of  the  appointment,  that  this  woman  should  be 
allowed  to  continue  serving  until  the  termination  of  the  present  term 
of  office  of  our  Sheriff,  and  be  paid  for  her  services." 

Yours  very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 


OPINION  NO.  437 
ANSWERED  BY  LETTER 


November  7>  1963 


Honorable  Don  F.  Whit era ft 
Prosecuting  Attorney 
Cass  County 

Harrisonville,  Missouri 
Dear  Mr.  Whit craft: 

This  is  in  answer  to  your  request  that  this  office  make 
an  explanation  as  to  the  holding  of  the  Attorney  General  in 
the  attached  opinion  rendered  to  Honorable  Hugh  P.  Williamson 
under  date  of  May  20,  1948,  insofar  as  it  relates  to  several 
specific  questions. 

The  holding  of  3uch  opinion  is  insofar  as  counties  are 
concerned  in  which  election  districts  are  designated  by  the 
county  court  is  as  follows: 

1.  In  a city  which  is  divided  into  wards,  a committeeman 
and  commit teewoman  is  to  be  elected  from  each  ward  which  is 
itself  a voting  precinct  or  which  contains  only  several  entire 
voting  precincts. 

2.  If  the  ward  lines  in  a city  divided  into  wards  are 
crossed  by  precinct  lines,  that  is,  if  a precinct  or  precincts 
in  such  ward  extend  beyond  the  ward  lines  into  either  other 
wards  or  outside  the  city  limits,  the  wards  are  not  authorized 
to  elect  committeemen  and  committeewomen. 

3.  A township  is  entitled  to  elect  a committeeman  and 
committeewoman  but  if  wards  within  cities  within  such  town- 
ship are  authorized  as  in  paragraph  1 above  to  elect  commit- 
teemen and  committeewomen,  the  part  of  a township  outside  such 
wards  authorized  to  elect  committeemen  and  committeewomen  is 
authorized  to  elect  a committeeman  and  committeewoman. 

Very  truly  yours. 


C.  B.  Burns,  Jr. 

Assistant  Attorney  General 


Opinion  No.  438  Answered  By  Letter 


November  14,  1963 


Honorable  Loyd  J.  Estep 
Representative  Christian  County 
Sparta,  Missouri 

Dear  Mr.  Estep: 

We  have  your  letter  of  October  31,  1963.  Although 
your  letter  does  not  specifically  so  state,  1 take  it  that 
your  inquiry  relates  to  the  appropriation  and  payment  of  funds 
for  the  office  of  Lieutenant  Governor,  since  you  specifically 
inquired  about  same  at  a recent  legislative  hearing. 

As  you  probably  know,  for  years  and  years  the  various 
expenses  of  the  Lieutenant  Governor’s  office  were  paid  upon 
requisition  made  by  him.  Such  procedure  was  authorized  by  the 
various  appropriation  bills  as  enacted  by  the  legislature. 

Zn  1959,  the  language  of  the  appropriation  bills  was 
considerably  shortened  and  the  phrase  "payable  upon  requisition 
made  by  the  Lieutenant  Governor"  was  deleted. 

During  the  1963  legislative  session,  question  was  raised 
as  to  this  method  of  bill  payment  and  Lieutenant  Governor  Bush 
himself  decided  that  since  the  above  language  was  no  longer  being 
used  in  the  appropriation  bills  that  the  practice  should  be  dis- 
continued. Lieutenant  Governor  Bush  on  his  own  initiative  made 
a full,  public  accounting  of  all  expenditures  made  by  him  and 
the  expenditures  were  submitted  to  the  Comptroller  who  found  them 
to  be  appropriate.  I feel  certain,  if  you  desired  it,  that 
Lieutenant  Governor  Bush  would  be  glad  to  furnish  you  with  a 
copy  of  this  list  of  expenditures. 


Honorable  Loyd  J.  Estep  - 
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November  14,  1963 


Since  that  time,  the  Lieutenant  Governor's  appropria- 
tions have  been  handled  in  the  identical  manner  as  all  other 
officials,  departments,  etc. 

Your 8 very  truly. 


THOMAS  F.  EAGLETON 
Attorney  General 


cc:  Representative  Elva  D.  Mann 
Polk  County 


ASSESSMENT  OF  PROPERTY: 
ASSESSORS: 

COUNTY  COURT: 

TAXATION: 


The  county  court  of  any  county  is  authorized 
to  employ  experts  to  replat  and  prepare  maps, 
to  locate  and  evaluate  real  estate  in  said 
county  for  purpose  of  aiding  the  county 
assessor  in  securing  a full  and  accurate 
assessment  of  all  taxable  property  in  the  county 
without  submitting  the  question  to  the  voters. 


November  13,  1963 


Honorable  (Iranville  E.  Collins 
Prosecuting  Attorney 
Callaway  County 
Fulton,  Missouri 


Opinion  No.  431 


Dear  Mr.  Collins: 


Your  recent  request  for  an  opinion  of  this  office 
may  be  restated  as  follows: 

"Under  House  Bill  48,  72nd  General 
Assembly:  May  a county  court  of  a 
county  with  less  than  forty  thousand 
population  employ  experts  to  replat 
&na  prepare  maps  and  to  locate  and 
evaluate  real  estate  In  said  county 
for  the  purpose  of  aiding  the  county 
assessor  In  securing  a full  and  ac- 
curate assessment  of  all  taxable 
property  In  the  county  without  sub- 
mitting the  question  to  the  voters?" 


House  Bill  48,  72nd  General  Assembly  repeals  Section 
137.230,  RSMo  1959,  and  enacts  in  lieu  thereof  two  new 
sections,  137.230  and  137.232.  These  two  new  sections  read 
as  follows: 


137.230.  "Nothing  in  section  137.225 
Bhall  be  construed  to  apply  to  counties 
which  have  already  adopted  a method  of 
plats  and  abstracts  to  facilitate  the 
assessment  and  collection  of  the  revenue; 
nor  shall  the  provisions  of  section  137.225 
apply  to  counties  having  less  population 
than  forty  thousand,  unless  a majority 
of  the  voters  in  any  such  county  shall 
elect  to  adopt  its  provisions  at  a general 
election,  upon  the  question  being  ordered 
to  be  submitted  by  the  county  court. 

137.232.  "In  all  counties  the  county  court 
may,  in  addition  to  the  foregoing  provisions 
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for  securing  a full  and  accurate 
assessment  of  all  property  therein 
liable  to  taxation,  or  In  lieu  there- 
of, by  order  entered  of  record,  adopt 
for  the  whole  or  any  designated  part 
of  the  county  any  other  suitable  and 
efficient  means  or  method  to  the  same 
end,  whether  by  procuring  maps,  plats 
or  abstracts  of  titles  of  the  lands  In 
the  county  or  designated  part  thereof 
or  otherwise  and  may  require  the  assessor, 
or  any  other  officer,  agent  or  employee 
of  the  county  to  carry  out  the  same,  and 
may  provide  the  means  for  paying  therefor 
out  of  the  county  treasury." 

Section  137.230,  H.B.  48,  72nd  General  Assembly,  Is  a 
verbatim  re-enactment  of  the  first  sentence  of  Section 
137.230,  RSMo  1959. 

Section  137.232,  H.B.  48  72nd  General  Assembly,  re- 
enacts the  second  sentence  of  Section  137.230,  RSMo  1959# 
except  that  It  substitutes  for  the  phrase  "In  counties  hav- 
ing a population  of  over  forty  thousand.  . .",  the  phrase 
"In  all  counties.  ..." 

In  an  opinion  of  this  office  addressed  to  the  Honorable 
Donald  Duncan  under  date  of  October  4,  1961,  this  office 
concluded  that  under  the  second  sentence  of  Section  137.230, 
RSMo  19595 

"...  the  County  Court  of  St.  Charles 
County,  a county  having  a popul^ulon 
over  forty  thousand,  is  authorized  to 
employ  experts  to  re -pi at  and  prepare 
maps  and  to  locate  and  evaluate  real 
estate  in  St.  Charles  County  for  the 
purpose  of  furnishing  information  of 
value  to  the  county  assessor  in  secur- 
ing a full  and  acourate  assessment  of 
all  property  in  the  county  liable  to 
taxation."  [Emphasis  ours] 

The  effect  of  the  change  in  Section  137.230,  RSMo  1959# 
by  H.B.  48,  72nd  General  Assembly,  on  this  opinion  is  to 
extend  its  conclusion  to  include  all  counties  and  not  to 
limit  it  to  counties  having  a population  of  over  forty 
thousand. 
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Therefore,  it  is  the  opinion  of  this  office  that 
under  H.B.  48,  72nd  General  Assembly,  the  county  court 
of  any  county  may  employ  experts  to  replat  and  prepare 
maps  to  locate  and  evaluate  real  estate  in  said  county 
for  the  purpose  of  aiding  the  county  assessor  in  securing 
afUll  and  accurate  assessment  of  all  taxable  property  in 
the  county. 

Furthermore,  under  the  statute  the  county  court  of  any 
county  may  adopt  this  method  by  an  "order  entered  of  record" 
and  need  not  submit  the  question  to  the  voters  at  a general 
election. 

The  only  reference  in  H.B.  48,  72nd  General  Assembly 
to  an  election  is  in  Section  137.230.  There  is  no  reference 
to  an  election  in  Section  137.232.  Since  it  is  under  the 
authority  of  Section  137.232,  H.B.  48,  72nd  General  Assembly, 
that  the  county  court  is  authorized  to  employ  experts,  the 
legislature  has  clearly  manifested  its  Intent  that  no  submission 
to  the  voters  of  the  county  at  a general  election  is  required 
to  proceed  under  the  authority  of  said  section.  The  fact  that 
the  Revlsor  of  Statutes  has  combined  Sections  137.230  and 
137.232,  H.B.  48,  72nd  General  Assembly,  into  one  section 
with  two  paragraphs,  known  as  Section  137.230(1)  and  (2), 
has  no  effect  on  the  Intent  manifested  by  the  legislature. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  under  H.B.  48, 

72nd  General  Assembly  the  county  court  of  any  county  is 
authorized  to  employ  experts  to  replat  and  prepare  maps  and 
to  locate  and  evaluate  real  estate  in  said  county  for  the 
purpose  of  aiding  the  county  assessor  in  securing  a full  and 
accurate  assessment  of  all  taxable  property  in  the  county. 

Furthermore,  it  is  not  necessary  for  the  county  court  to 
submit  this  question  to  the  voters  of  the  county  at  a general 
election  in  order  to  so  proceed. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Jeremiah  D.  Finnegan. 

YourB  very  truly. 


JDF: df 

Enc. 


THOMAS  g.  HMIM6M 

Attorney  General 


OPINION  NO.  452 
ANSWERED  BY  LETTER 


November  19 t 1963 


Honorable  Ralph  B.  Nevins 
Prosecuting  Attorney 
Hickory  County 
Hermitage,  Missouri 

Dear  Mr.  Nevins: 


This  is  in  answer  to  your  letter  dated  November  12,  1963, 
in  which  you  request  an  official  opinion  from  this  office.  In 
your  letter  you  ask  whether  a special  road  district  is  entitled 
to  any  portion  of  the  proceeds  of  the  Missouri  Motor  Vehicle 
Fuel  Tax. 


The  answer  to  your  question  lies  in  a discussion  of  Article 
IV,  Section  30(a),  Constitution  of  Missouri,  1945.  As  you  well 
know,  this  constitutional  amendment  became  effective  on  March  6, 
1962.  The  amendment  provides  for  the  imposition  of  a tax  upon 
fuel  used  for  propelling  motor  vehicles  on  our  highways.  Once 
the  tax  has  been  collected,  certain  refunds  are  made  and  then 
the  remaining  net  proceeds  of  the  tax,  after  deducting  costs 
of  collection,  apportionment  and  making  refunds,  is  apportioned 
between  the  counties,  cities,  and  the  state  in  the  following 
manner: 

(1)  Five  per  cent  goeB  to  a special  trust  fund  which  is 
credited  to  the  various  counties  of  the  state. 

(2)  Fifteen  per  cent  is  allocated  to  the  various  Incorporated 
towns,  villages  and  cities  having  a population  of  more  than  two 
hundred  according  to  the  last  federal  decennial  census. 


Honorable  Ralph  B.  Nevins 
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(3)  The  remaining  eighty  per  cent  of  the  net  proceeds  is 
allocated  to  the  state. 

There  Is  no  provision  within  the  constitutional  amendment 
for  any  fuel  tax  collected  pursuant  to  It  to  be  disbursed  to 
road  districts.  Therefore,  It  Is  the  opinion  of  this  office 
that  no  state  motor  fuel  tax  Is  to  be  allocated  to  road  districts. 

Your 8 very  truly. 


EGBrbjj 


THOMAs  P.  fiAfltffltON 

Attorney  General 


Opinion  No.  454  answered  by  Letter. 


November  18,  1963 


Honorable  £.  J.  Cantrell 
Representative,  6th  Diet. 

St.  Louis  County 
3406  Airway 
Overland  14,  Missouri 

Dear  Representative  Cantrell i 


You  have  asked  for  our  opinion  as  to  whether  in 
a City  of  the  Fourth  Class  the  Mayor  votes  to  break  a 
tie  on  the  Board  of  Aldermen  when  said  body  is  selecting! 
(1)  an  ‘acting  president"  of  the  board  or  (2)  the  city 
clerk. 


With  respect  to  selecting  an  "acting  president,"  we 
have  an  opinion  of  this  office  which  rules  that  under 
Sec.  79.060,  RSMo  1959,  such  position  is  to  be  created  only 
when  the  mayor  is  absent.  Hence,  being  absent,  the  mayor 
could  not  vote.  (Opinion  of  November  10,  1936  to  C.  D.  Bray 
enclosed. ) 

With  respect  to  selecting  the  city  clerk,  we  see  no 
impediment  to  the  mayor's  voting  to  break  a tie.  See  Mound 
City  v.  Shields,  278  6.W.  798,  at  page  801. 

Yours  very  truly, 

THOMAS  7.  EAGLETON 

Attorney  General 


By 

Robert  Northcutt 
Assistant  Attorney  General 


enc 


STATE  DIVISION  OF  COMMERCE  Division  of  Commerce  and  Industrial 
AND  INDUSTRIAL  DEVELOPMENT:  Development  has  authority  to  provide 
RESOURCES  AND  DEVELOPMENT:  planning  assistance  and  to  contract  for 

and  receive  federal  grants  or  financial 
assistance  for  counties,  municipalities 
and  metropolitan  areas  for  planning  pur- 
poses. 


November  27  > 1963 
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Opinion  No.  456 


Mr.  Lawrence  A.  Schneider 
Director,  Division  of  Commerce 
and  Industrial  Development 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Schneider: 

This  will  acknowledge  receipt  of  your  opinion  request  of 
November  8,  1963*  which  reads  as  follows: 

"In  order  to  comply  with  the  Federal 
requirements  for  an  application  for 
an  Urban  Planning  Grant,  your  opinion 
is  hereby  requested  as  to  the  authority 
of  this  Division  to  perform  such  work 
as  provided  by  Chapter  255*130  to 
255*140  and  255*150  of  the  Revised 
Statutes.  We  ask  for  your  opinion  as 
it  presently  applies  under  the  existing 
law." 

The  above  mentioned  sections  were  enacted  by  the  Legis- 
lature in  1959*  Laws  of  Missouri,  1959*  Senate  Bill  52,  para- 
graph 1.  It  is  the  fundamental  principle  of  statutory  construc- 
tion that  an  act  of  the  Legislature,  since  it  represents  the 
will  of  the  people,  carries  a presumption  of  constitutionality 
and  should  be  recognized  and  enforced  unless  it  is  plainly  and 
palpably  a violation  of  the  fundamental  plan  of  the  constitution. 
Bowman  v.  Kansas  City,  233  SW2d  26. 

The  General  Assembly  of  the  State  of  Missouri  in  1961 
amended  Chapter  255,  which  applied  to  the  Division  of  Resources 
and  Development,  to  provide  that  effective  October  13,  1961, 
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the  duties  and  functions  of  the  Division  of  Resources  and 
Development  are  to  be  transferred  to  the  new  Division  of  Com- 
merce and  Industrial  Development.  Laws  of  Missouri  1961,  page 
240,  Section  16,  provides  in  part: 

"2.  All  duties  and  functions  otherwise 
provided  by  law  to  be  performed  by  the 
division  of  resources  and  development 
shall  hereafter  be  performed  by  the  divi- 
sion of  commerce  and  industrial  develop- 
ment. The  division  of  commerce  and 
industrial  development  shall  succeed  to 
all  other  property,  documents,  records, 
assets  and  obligations  of  the  division  of 
re sources  and  development. 

"3*  Insofar  as  practicable  and  desirable, 
all  pending  matters  before  the  division  of 
resources  and  development  begun  but  not 
completed  by  that  agency  shall  be  completed 
by  the  division  of  commerce  and  industrial 
development. " 

1.  Section  255.150  of  the  Revised  Statutes  of  Missouri, 
1959*  provides  as  follows: 

"The  state  division  of  resources  and 
development  is  hereby  designated  as  the 
official  state  planning  agency  for  the 
purpose  of  providing  planning  assist- 
ance to  counties,  municipalities  and 
metropolitan  planning  areas,  and  for 
such  purposes  is  hereby  authorized  and 
empowered  to: 

"(1)  Contract  with  public  agencies  or 
private  persons  or  organisations  for  any 
of  the  purposes  of  sections  255.130  to 
255.1501 

"(2)  Delegate  any  of  its  functions  to 
any  other  state  agency  authorized  to 
perform  such  functions,  except  that 
responsibility  for  such  functions  shall 
remain  solely  with  the  division; " 
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2.  It  is  the  opinion  of  this  office  that  the  Division  of 
Commerce  and  Industrial  Development  la  authorized  under  the 
existing  state  law  to  perform  planning  work  In  the  area  referred 
to  in  the  application  for  the  701  Planning  Grant  for  any  county, 
municipality  or  metropolitan  area  when  requested  by  it.  The 
authority  for  this  is  contained  in  Section  255-130  of  the 
Revised  Statutes  of  Missouri,  1959,  as  follows t 

"The  state  division  of  resources  and 
development  is  hereby  authorised , upon 
the  request  of  the  governing  body  of 
any  county,  municipality  or  metropolitan 
area  in  this  state  tot 


' (1 ) Provide  planning  assistance  (in- 
cluding planning  surveys , land  use 
studies,  urban  renewal  plans,  technical 
services,  and  other  planning  work,  but 
excluding  plans  for  specific  public 
works)  to  and  for  any  county  or  munici- 
pality, or  metropolitan  area. 


"(2)  Contract  for,  receive,  and  utilize 
any  grants  or  other  financial  assistance 

— . - rTF 


T-rwmsn: 


^SRhieI*for  the  ml 


cove: 

source  public  or 
mrpose  of  sections 


3.  Sections  255.130  and  255-1*0  of  the  Revised  Statutes 
of  Missouri,  1959,  authorise  the  Division  of  Coomerce  and 
Industrial  Development  to  contract  with  the  Federal  Government, 
and  also  with  such  county,  municipality  or  metropolitan  area, 
to  provide  the  planning  work.  Section  255-130  of  the  Revised 
Statutes  of  Missouri,  1959,  provides  as  follows! 


oelve,  and  utilize 


lnanci.nl  assistance 


federal  government 


-3- 


Nr.  Lawrence  A.  Schneider 


4.  Section  255.150  of  the  Revised  Statutes  of  Missouri, 
1959#  provides  as  follows! 

"All  matching  nonfederal  funds  required 
for  any  planning  assistance  undertaken 
by  the  state  division  of  resources  and 
development  pursuant  to  sections  255.130 
to  255.150  shall  be  provided  by  the  county, 
municipality  or  metropolitan  area  re- 
questing such  planning  assistance." 

This  section  requires  that  all  matching  nonfederal  funds 
required  for  this  project  be  provided  by  the  municipality  or 
metropol ltan  area  requesting  such  planning  assistance. 


CQHCmSIOM 

Zt  la#  therefore,  the  opinion  of  this  office  1 

The  Division  of  Commerce  and  Industrial  Development  of  the 
State  of  Missouri  is  the  official  State  Planning  Agency  for  the 
purpose  of  providing  planning  assistance  to  counties,  munici- 
palities and  metropolitan  planning  areaa. 

The  Division  of  Commerce  and  Industrial  Development  la 
empowered,  in  Chapter  255  of  the  Revised  Statutes  of  Missouri, 
1959#  to  fulfill  the  obligations  Imposed  under  the  grant  contract 
with  the  Federal  government  prescribing  the  terms  and  conditions 
thereof. 

Section  255.150  provides,  'All  matching  nonfederal  funds 
required  for  any  planning  assistance  undertaken  by  the  state 
division  of  resources  and  development  pursuant  to  sections 
255.130  to  255.150  shall  be  provided  by  the  county,  municipality 
or  metropolitan  area  requesting  such  planning  assistance." 

The  foregoing  opinion#  which  I hereby  approve,  was  prepared 
by  my  assistant.  Moody  Mansur. 


Very  truly  yours. 


MMtLT 


THOMAS  P.  EAQLETON 
Attorney  Qeneral 


Opinion  No.  464  answered  by  letter 
by  George  W.  Draper,  II. 


December  6,  1963 


filed 

¥6# 


Honorable  Ralph  B.  Nevins 
Prosecuting  Attorney 
Hickory  County 
Hermitage,  Missouri 

Dear  Mr.  Nevlnsi 

This  Is  In  response  to  your  letter  dated  November  23# 
1963#  Inquiring  whether  a Conservation  Agent  Is  authorised 
to  Inspect  hunting  permits  under  Section  252.060,  RSMo  1939* 
and  to  arrest  a person  for  refusal  to  exhibit  his  permit. 

It  Is  Indicated  from  your  Inquiry  that  the  person  arrested 
admitted  having  a hunting  permit  but  refused  to  submit  It 
to  the  agent  for  Inspection. 

In  the  case  of  State  vs.  Bennett#  288  S.V.  50#  the 
Supreme  Court  held  under  the  prior  Fish  and  Oame  Law  that 
by  accepting  a hunting  permit  the  lloensee  subjected  himself 
to  the  restrictions  and  limitations  of  the  law  and  the 
regulations.  The  same  reasoning  should  apply  to  the  appli- 
cation of  Section  252.060  as  the  Court  applied  to  the  In* 
spectlon  of  game  under  the  prior  law.  Moreover#  printed 
on  the  back  of  each  hunting  and  fishing  permit  are  certain 
conditions  agreed  to  by  the  licensee#  to-wltt  "To  exhibit 
this  permit  for  Inspection  • * * upon  demand  to  any  officer 
authorized  to  enforce  the  rules  pertaining  to  wildlife." 
Therefore#  If  the  person  arrested  had  a hunting  license  and 
refused  to  submit  the  same  to  the  agent  upon  demand#  It  would 
appear  he  could  properly  be  charged  with  violations  of  Section 
252.060,  RSMo  1959. 

We  are  also  enclosing  herewith  for  your  Information  an 
opinion  of  this  of floe  dated  December  18#  1942#  to  Emory  C. 
Nedlln. 


Tours  very  truly. 


THOMAS  T.  BAOIBTON 

Attorney  General 


Opinion  Request  No.  470  Answered  by  Letter 


- 

December  18,  1963 


Dr.  George  A.  Ulett,  Director 
Division  of  Mental  Diseases 
722  Jefferson  Street 
Jefferson  City,  Missouri 

Dear  Dr.  Ulett t 

This  letter  is  in  response  to  your  recent  inquiry 
as  to  the  authority  of  the  Division  of  Mental  Diseases 
to  implement  a federally  financed  program  to  study  and 
develop  better  care  for  the  mentally  ill  and  retarded 
of  our  State. 

We  note  that  pursuant  to  Public  Laws  88-156  and 
88-164,  Governor  Dalton  has  designated  the  Division  of 
Mental  Diseases  of  the  Department  of  Public  Health  and 
Welfare  of  Missouri  as  the  sole  state  agency  in  Missouri 
for  carrying  out  these  programs.  It  is  our  opinion 
that  the  Division  of  Mental  Diseases  is  authorized  by 
Chapter  202,  RSMo  1939*  to  implement  these  programs  as 
indicated  in  the  Governor's  executive  order. 

Very  truly  yours. 


FILED 

47# 


THOMAS  T;  EAPEET01T 

Attorney  General 


CB:df 


Opinion  No.  475  Answered  By  Letter 


FILED 

Y75" 

December  12,  1963 


Mr.  Maurice  Schechter 
41  Country  Fair  Lane 
Crave  Coeur  41,  Missouri 

Dear  Senator  Schechteri 

We  have  your  letter  of  November  27,  1963  in  vdiich  you 
inquire  whether  a constitutional  charter  city  having  a council 
manager  form  of  government  can  levy  a license  tax  on  newspaper 
distributors  and  carriers. 

Sec.  71.610,  RSMo  1959  reads  as  follows* 

A» 

“No  municipal  corporation  in  this  state  shall 
have  the  power  to  impose  a license  tax  upon 
any  business  avocation,  pursuit  or  calling, 
unless  such  business  avocation,  pursuit  or 
calling  is  specifically  named  as  taxable  in 
the  charter  of  such  municipal  corporation,  or 
unless  such  power  be  conferred  by  statute.*1 

Since  there  is  no  statute  authorizing  such  a license  tax,  the 
question  then  boils  down  to  whether  same  is  authorized  by  the  city 
charter.  Interpretations  of  a city  charter  are  best  left  up  to  the 
City  Attorney  and  are  not  ruled  upon  by  this  office.  However,  I call 
your  attention  to  the  following  cases  which  deal  with  the  high  degree 
of  specificity  necessary  in  a charter  in  order  for  the  license  tax  to 
be  valid.  See  Siemens  v.  Shreeve,  296  SW  415)  Keane  v.  Strodtman, 

18  SW  2d  896)  Lebanon  v.  Joslyn,  58  8W  2d  269)  Overland  v.  Ranft, 

220  SW  2d  746. 

I believe  that  if  the  attention  of  the  City  Attorney  is  directed 
to  these  cases,  he  will  be  able  to  evaluate  the  validity  of  the  ordi- 
nance in  light  of  his  own  city  charter. 

« 

Yours  very  truly. 


THOMAS  F.  EAGLET OL 
Attorney  General 


BANKS: 


Bank  statement  of  condition  made 


NEWSPAPERS: 

PUBLICATIONS: 

LEGAL  PUBLICATIONS: 


to  Commission  of  Finance  may  be 
published  by  newspaper  having 
circulation  in  town  in  which 
bank  is  located  even  though 
awfqMVfefe  newspaper  published 
in  different  counties . 


✓ 


Dacasbar  30.  1H) 


NX.  Nt|M  flMMn 
lter«M  T»U*r  Tr«M«xipt 
Pacific,  NiiMori 

Osar  waynai 


Lm  filapson  oallsd  tha  office  m«  day  whlla  I was 
-assy  it  It.  bMi«  and  aads  tha  following  I a fairy  an  ysur 
bahalf . 


Zt  saaaa  that  a bank  la  Buraks,  Ml assort  la  about  ta 
publish  a hash  raport  la  c— pll&nsa  with  No.  UI.3U,  MNo  Iff*. 
Baraka  ia  a tawa  iooatad  la  tha  Mastarn  partiaa  of  ft*  Louis  County 
and  it  daaa  not  haws  a nawapapar  pobliahad  ia  a aid  tawa.  Tour 
quaation  waa  what ha r tha  Baraka  hank  aoald  publish  said  bank 
r apart  ia  poor  papar  ia  Paoifio  (Franklin  Coast y)  or  saat  aaasa  ha 
pabliahad  ia  aasa  nawapapar  ia  It.  Louis  County? 

Bae*  312.215  raada  ia  part  aa  follows • 

"Brary  aaoh  raport,  aaoluaiws  of  tha 
▼arifioatiaa,  shall,  within  thirty  days 
aftar  it  shall  haws  boon  filad  with  tha 
oo— lsalsaar , ha  pabliahad  by  tha  bask 
ia  soa  aowapapar  of  tha  plaoa  whara  ita 
plaoa  of  baainaaa  ia  Iooatad,  or  if  aa 
aowapapar  ia  pabliahad  thara  ia  a nsws- 
papar  at  ganaral  circulation  in  tha  taaa 
and  nr— unity  in  whiah  tha  bank  ia  Iooatad r* 

tinea  thara  ia  no  nawapapar  ia  Baraka,  tha  only  roqtirt- 
aaat  la  that  tha  raport  ba  pabliahad  "in  a nawapapar  #f  ganoral 
oiroalatiaa  ia  tha  town  and  oa— unity  ia  whioh  tha  bank  ia  laeatsd.” 


l 
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